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MARIA  T.  P.  Db  CASTEO  v.  JEREMIAH  CLARKE  et  ah. 

Action  ok  Undbbtakino  to  stat  Wbit  of  Rbstitutiok  pending  an  Appeal. 
—  In  an  action  on  an  nndertaklng  executed  by  and  on  behalf  of  the  de- 
fendants in  a  Judgment  in  ejectment,  conditioned  to  pay  the  value  of  the  use 
and  occupation  of  the  premlseB  pending  the  appeal,  an  answer  setting  up 
that  pending  the  appeal  the  plaintiff  conveyed  a  part  of  the  premises  to  one 
or  more  of  the  defendants  In  the  Judgment,  and  '  '  leased  portions  to  other 
parties,  doei  not  state  facts  sufficient  to  constltu.o  a  defense. 

Idem. —  Such  answer  failing  to  show  when  the  conveyance  was  made,  it  will 
be  deemed  not  to  have  been  made  until  the  last  day  the  appeal  was  pending. 

Idem. —  Such  answer  is  also  defective  in  not  stating  that  the  use  and  occu- 
pation of  the  portions  of  the  premises  conveyed  and  leased  was  of  any  value. 

Right  of  Action  on  Undebtakino  to  stay  Writ  of  Restitution. —  A  right 
of  action  on  an  undertaking  executed  to  stay  a  writ  of  restitution  pending 
an  appeal  from  a  Judgment  in  ejectment  accrues  upon  the  afflrmance  of 
the  Judgment,  though  the  liability  of  the  obligors  may  continue  until  the 
appellants  deliver  possession  of  the  premises  recovered. 

Recovers  on  Undebtakino  to  stay  Wbit  op  Restitution. —  The  plaintiff  in 
a  Judgment  in  ejectment  in  an  action  on  soi  undertaking  to  stay  a  writ  of 
restitution  pending  an  appeal,  can  recover  the  value  of  the  use  of  whatever 
part  of  the  premises  the  defendants  occuple'9,  if  the  Judgment  Is  affirmed. 

£11] 
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Argument  for  Appellant*. 

Suhbties  on  Undkrtaking  to  stay  Wbit  of  Restitution. —  If,  pending  an 
appeal  from  a  Judgment  for  plaintiff  in  ejectment,  the  plaintiff  sells  or  leases 
a  part  of  the  premises  recovered,  the  sureties  on  an  undertaking  to  stay 
a  writ  of  restitution  pending  the  appeal  are  not  released  from  their  liability 
on  the  same. 

Appeal  from  the  District  Court,  Tliird  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
J.  Clarke,  for  Appellants. 

The  undertaking  being  to  the  effect  that  the  defendants  in 
the  ejectment  would  "pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment,  not 
exceeding  four  thousand  dollars,"  as  required  by  section  five 
hundred  and  fifty-two  of  the  Practice  Act,  any  payment  of 
rent  of  any  part  of  the  premises  during  said  period  was  a  dis- 
charge pro  tanto  of  said  undertaking,  for  the  reason  that  as 
far  as  it  went  it  was  the  doing  by  said  defendants  of  the  very 
thin^  which  the  obligors  in  the  bond  stipulated  and  promised 
that  they  should  do.  (Turpey  v.  Shellenberger,  10  Cal.  390; 
People  V.  Buster,  11  Cal.  15.) 

The  sale  and  lease  of  portions  of  the  premises  pending  the 
appeal  operated  as  a  total  release  of  the  sureties  on  the  appeal 
bond,  because  the  plaintiff  thereby  parted  with  a  securitv  to 
which  the  sureties  were  entitled  upon  the  payment  of  the 
amount  due  on  the  bond.  The  sale  of  the  entire  premises 
would  of  course  have  carried  with  it  the  right  to  the  rents 
and  profits  from  the  date  of  the  sale,  and  also  to  the  security 
held  by  the  plaintiff  for  the  payment  thereof ;.  that  is,  to  the 
bond  in  question.  Of  course,  a  sale  of  part  of  the  proniisos 
\voiild  be  an  assiprmnent  pro  tanto  of  the  bond.  iJTow  it  is 
certainly  competent  for  the  sureties,  upon  tendering  the  amount 
due  on  the  bond,  to  demand  an  assignment  of  the  latter  to 
tliemselves,  (or  rather  to  their  trustee,)  so  as  to  force  payment 
of  it  out  of  their  principals.  But  the  plaintiff  has  voluntarily 
put  it  out  of  his  power  to  assign  the  bond,  because  in  selling 
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to  RingstorfiF,  and  the  successors  in  interest  of  the  two  Eices, 
neither  of  whom  was  on  the  bond,  and  only  one  defendant  in 
the  ejectment,  plaintiff  equitably  assigned  the  bond  pro  tanto 
to  them,  and  thereby  put  it  out  of  his  power  to  assign  the  same 
for  the  benefit  of  the  sureties. 

The  new  contracts  touching  the  occupation  of  land  (the 
leases  and  sales)  ipso  facto  discharged  the  sureties.  ^'  If  the 
original  contract  is  altered  in  any  material  point,  so  as  to  con- 
stitute a  new  agreement  varying  substantially  from  the  former, 
the  surety  is  no  longer  bound."     (Addison  on  Contracts,  444.) 

8.  0.  Houghton,  for  Respondent. 

It  is  insisted  by  coimsel  that  the  judgment  should  be  reversed 
by  reason  of  the  error  committed  by  the  Court  below  in  sus- 
taining the  demurrer  to  the  second  count  in  the  answer.  The 
defendants  were  not  prejudiced  by  the  action  of  the  Court  in 
that  respect,  for  if  the  matters  set  up  in  the  second  count 
were  sufficient  to  constitute  a  defense,  the  defendants  had  the 
benefit  of  the  proof  of  those  facts,  as  they  were  all  proved 
by  the  counsel  for  defendants  on  the  cross-examination  of 
plaintiff's  witness,  without  objection  by  the  plaintiff.  The 
defendants  therefore  had  the  benefit  of  that  defense  just  as 
fully  as  though  the  demurrer  thereto  had  been  overruled. 

By  the  Court,  Cubbey,  J. 

The  plaintiff  sued  the  defendants — nine  in  number — upon 
an  imdertaking  bearing  date  the  19th  of  June,  1863,  by  whic6 
they  jointly  and  severally  undertook  and  promised  that  if  the 
judgment  rendered  in  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Santa  Clara,  in  the  action  of 
De  Castro  v.  Richardson  and  others,  should  be  affirmed  on 
appeal  by  the  Supreme  Court,  the  appellants  therein  would 
pay  the  value  of  the  use  and  occupation  of  the  premises 
recovered  in  that  action  from  the  date  of  said  undertaking 
until  the  possession  of  the  premises  should  be  delivered  pur- 
suant to  such  judgment.     The  undertaking  of  the  defendants 
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was  limited  to  four  thousand  dollars.  Six  of  the  defendants 
in  this  action  were  appellants  in  the  case  of  Richardson.  The 
other  defendants  herein  were  their  sureties  in  the  undertaking 
on  which  this  action  was  brought.  The  judgment  in  Rich- 
ardson's case  was  affirmed  by  the  Supreme  Court  (25  Cal.  49,) 
but  by  reason  of  the  appeal  execution  on  the  judgment  was 
stayed  from  the  19th  of  June,  1863,  to  the  9th  of  Septemlx^r, 
1864;  after  which  this  action  was  commenced  to  recover  four 
thousand  dollars  for  the  use  and  occupation  of  the  premises 
pending  the  appeal. 

The  defendants  answered,  denying  each  and  every  allep:ation 
of  the  complaint;  and  for  a  special  defense  they  answered 
that  pending  the  appeal  the  plaintiff  conveyed  by  deed  a  large 
portion  of  the  premises  described  to  Henry  Ringstorff,  one  of 
the  defendants  in  the  judgment  mentioned  in  the  complaint. 
That  during  the  same  period  '^  the  interest  and  estate  of  the 
plaintiff  in  another  large  portion  of  the  premises  came  by 
adverse  mesne  conveyances  to  the  assigns  and  successors  in 
interest  of  Charles  Rice  and  IMinerva  Rice,  defendants  in  the 
same  judgment ; "  and  that  during  the  same  period  the  "  plain- 
tiff leased  divers  large  portions  of  said  premises  respectively 
to  Caleb  B.  Crews,  Matthew  W.  Dixon  and  Andrew  Wliisman, 
for  terms  then  commenced  and  not  yet  expired."  The  defend- 
ants then  averred  that  by  reason  thereof,  the  plaintiff  did  not 
and  could  not  take  possession  of  the  premises  under  the  judg- 
ment affirmed.  To  this  special  defense  the  plaintiff  demurred, 
on  the  ground  that  facts  therein  set  forth  were  insufficient  to 
constitute  a  defense  to  the  action  on  the  undertaking,  and  the 
District  Court  being  of  that  opinion  sustained  the  demurrer. 
The  cause  was  then  tried  by  the  Court  without  a  jury.  A 
witness  was  examined  respecting  the  v<aluB  of  the  use  and 
occupation  of  the  premises  by  the  defendants  in  the  Richard- 
son case,  pending  the  appeal  therein.  From  the  evidence  in 
the  case  the  Court  found  that  fourteen  of  the  defendants  in 
the  Richardson  case,  and  tho&e  who  entered  upon  the  prop- 
erty under  them,  continued  in  the  occupation  of  the  premises 
described  from  the  19th  of  June,  1863,  to  the  1st  of  July, 
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1864,  and  that  three  of  the  same  defendants  continued  in  the 
occupation  of  a  portion  of  the  premises  until  the  1st  of  Octo- 
ber^ 1864^  and  that  the  value  of  the  rents  and  profits  of  the 
portions  of  the  premises  so  occupied  by  the  defendants  in  that 
case,  pending  the  appeal  therein,  until  the  possession  of  the 
same  was  surrendered  by  them,  was  six  thousand  nine  hun- 
dred and  fifty-eight  dollars.  The  Court  thereupon  rendered 
judgment  for  the  plaintiff  against  the  defendants  for  the  sum 
of  four  thousand  dollars  and  the  costs  of  the  action.  From 
this  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial  the  defendants  appealed. 

The  errors  assigned  and  for  which  the  defendants  maintain 
the  Judgment  should  be  reversed,  need  not  to  be  examined 
separately,  because  they  can  as  well  be  disposed  of  in  review- 
ing the  action  of  the  Court  in  sustaining  the  plaintiff's  demurrer 
to  the  special  answer  of  the  defendants. 

The  effect  of  the  ruling  of  the  Court  sustaining  the  demurrer 
was  that  the  matters  interposed  as  an  affirmative  defense  were, 
though  admitted  to  be  true,  insufficient  to  constitute  any 
defense  to  the  plaintiff's  alleged  cause  of  action.  The  facts 
stated  as  an  affirmative  defense  are  that  at  some  time  pending 
the  case  of  Richardson  in  the  Supreme  Court,  the  plaintiff 
sold  and  conveyed  by  deed  a  portion  of  the  premises,  with  the 
right  of  immediate  possession  thereof,  to  Henry  Ringstorff; 
and  also  that  plaintiff  leased  divers  large  portions  of  the  same 
premises  to  several  persons  named,  for  terms  commenced  and 
not  expired  when  the  answer  in  this  action  was  filed. 

Defective  answer  in  an  action  on  an  undertaking  given  to  stay 
a  writ  of  restitution  pending  an  appeal. 

It  does  not  appear  from  the  answer  at  what  time,  pending 
the  appeal,  the  deed  of  conveyance  and  the  leases  mentioned 
were  made.  They  may  have  been  made  on  the  last  day  the 
appeal  was  pending;  and  if  it  be  assumed  that  the  execution 
of  these  transfers  could  have  operated  to  defeat  the  plaintiff's 
right  to  a  recovery  in  part,  as  possibly  might  have  been  the 
case  had  they  been  made  sufficiently  early  pending  the  appeal, 
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it  cannot,  in  the  absence  of  an  averment,  be  assumed  that  Ihey 
were  made  thus  early,  or  at  any  time  sufficiently  early  to  pre- 
vent accruing  to  the  plaintiff  the  right  to  the  value  of  the  use 
and  occupation  of  the  premises  for  all  that  period  save  the 
last  day. 

It  is  to  be  presumed  the  party  pleading  will  state  the  case 
as  favorably  for  himself  as  a  strict  adherence  to  the  truth  will 
permit,  and  hence  the  rule  is  that  a  pleading  is  to  be  taken  most 
strongly  against  the  party  making  it.  Applying  this  rule  to 
the  case  in  hand,  we  must  hold  the  special  answer  to  amoimt 
only  to  an  averment  that  the  conveyance  and  leases  mentioned 
were  made  on  the  last  day  the  appeal  in  the  Eichardson  case 
was  pending  in  the  Supreme  Court  (Green  v.  Govillaud,  10 
Cal.  322,  324.) 

The  special  answer  does  not  state  that  the  use  and  occupa- 
tion of  the  portions  of  the  premises  conveyed  and  leased  were 
of  any  value  after  such  transfers  were  made,  nor  of  what  value, 
if  of  any  value  whatever.  This  should  have  appeared  in  order 
to  have  entitled  the  defendants  upon  their  theory  to  a  credit 
upon  their  obligation  to  its  full  extent,  or  to  the  amount  of 
Buch  value,  if  less  than  four  thousand  dollars. 

Liability  of  sureties  on  an  undertaJcing  given  to  stay  a  writ 
of  restitution  pending  an  appeal. 

The  defendants  insist  that  as  the  plaintiff  had  conveyed  a 
portion  of  the  premises  by  deed  absolute,  pending  the  appeal, 
it  became  impossible  for  the  time  to  arrive  when  the  defend- 
ants could  become  liable  on  their  undertaking;  for  the  reason 
that  their  obligation  was  to  pay,  in  case  the  judgment  was 
aiRrraed,  "  the  value  of  the  use  and  occupation  of  the  property 
from  the  time  of  the  appeal  until  the  delivery  of  the  possession 
thereof,  pursuant  to  the  judgment,'*  not  exceeding  however 
the  sum  specified  in  the  undertaking.  The  term  specified  was 
limited  by  two  events.  The  taking  of  the  appeal  was  one* 
and  the  delivery  of  the  possession  pursuant  to  the  judgment 
was  the  other.  The  defendants'  promise  and  undertaking  was 
that  the  appellants  named  in  the  undertaking  on  appeal  would 
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pay  for  the  use  and  occupation  of  the  property  for  tliat  period 
and  no  longer.  The  delivery  of  the  possession  of  the  j)reinise3 
to  the  i>laintiif,  pursuant  to  the  judgment  recovered  and 
affirmed,  was  not  a  condition  precedent  to  her  right  to  main- 
tain her  action.  The  affirmance  of  the  judgment  by  the 
Supreme  Court  was  the  condition  on  which  the  defeiKlant's 
liability  became  absolute,  though  its  extent  in  such  a  case 
might  not  be  limited  by  that  event;  l)ecause  they  bound 
themselves  that  the  appellants  would  pay  the  value  of  the  use 
and  occupation  of  the  property,  pending  the  appeal,  and  until 
the  deli\ery  of  the  possession  thereof  purtuant  to  the  judg- 
ment—  that  is,  until  its  deliverv-  to  the  party  entitled  to  tlie 
possession  of  it,  as  determined  by  the  judgment.  The  plaintiff 
was  entitled  to  the  value  of  the  use  and  occupation  of  the 
property  held  and  enjoyed  by  the  appellants,  in  the  Richardson 
case  adversely  to  her,  pending  their  appeal,  whether  it  was 
the  whole  or  only  a  part  of  the  premises,  and  to  recover  such 
value  to  the  extent  of  four  thousand  dollars,  if  it  amounted  to 
so  much,  in  an  action  founded  on  the  undertaking  in  question. 
The  defendants,  who  were  sureties  for  the  appellant?  in  the 
case  of  RichardsoDi,  contend  that  the  sale  and  lease  of  portions 
of  the  premises  pending  the  appeal,  operated  as  an  entire 
release  of  the  sureties,  because  they  say  the  plaintiff  thereby 
parted  with  a  security  to  which  the  sureties  were  entitled 
upon  the  payment  of  the  amount  due  on  the  undertaking. 
We  think  it  would  be  impossible  to  discover  any  valid  ground 
on  which  to  support  this  position.  What  was  the  security 
which  the  plaintiff  held  for  the  use  and  occupation  of  the 
property  ?  It  was  not  the  land,  for  that  belonged  to  tlie  plain- 
tiff. It  cannot  be  said  that  by  conveying  a  portion  of  the 
land,  and  leasing  another  portion  of  it,  the  plaintiff  parted 
with  a  security  to  which  the  sureties  would  eitlier  at  law  or 
in  equity  be  entitled  were  they  to  pay  the  amount  duo  for  the 
use  and  occupation  of  the  property  while  she  was  entitled  to 
its  possession,  for  the  reason  that  the  land  did  not  belong  to 
the  appellants  named  in  the  undertaking,  nor  were  they  enti- 
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tied  to  its  use  and  occupation.  If  the  appellants  mentioned 
in  the  undertaking  had  pledged  to  the  plaintiff  property  of  any 
kind  as  an  additional  security  for  the  payment  to  her  of  what- 
ever might  he  ascertained  to  be  the  value  of  the  usie  and  occu- 
pation of  the  land  pending  the  appeal,  it  may  be  admitted  tha 
fiureties  would,  upon  payment  of  the  amount  for  which  they 
had  become  liable  by  their  undertaking,  be  entitled,  for  flieir 
indemnity,  to  an  assignment  or  transfer  of  such  additional 
Becurity.  But  there  is  nothing  in  this  case  that  would  author- 
ize an  application  of  the  principle  which  entitles  a  surety^ 
upon  payment,  to  an  assignment  or  transfer  of  the  securities 
of  the  principal  obligor,  or  debtor,  in  the  hands  of  the  obligee,. 
Or  creditor. 

In  our  judgment  the  demurrer  to  the  special  answer  of  the 
defendants  was  properly  sustained. 

Judgment  affirmed. 

lir.  Chief  Justice  SAin>£BSON  expressed  no  opinion* 


THOMAS  HOPPEE  v.  W.  HENEY  JONES. 

Absolutb  Deed  oitbn  as  ▲  Mobtqagb. —  A  clear  case  onght  to  be  made  to 
justify  a  Jury  or  a  Court  in  finding  upon  parol  testimony  tliat  a  deed 
absolute  on  its  face  is  a  mortgage. 

Pabol  Testimony. —  Parol  testimony  la  admissible  to  show  that  a  deed  abao- 
Inte  on  its  face  is  a  mortgage. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Sonoma  County. 

Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

W.  Henry  Jones,  in  pro  per,,  for  Appellant, 

Oeorge  Pearce,  for  Ee^spoiulent. 
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By  the  Court,  Sawyer,  J. 

This  is  an  action  to  recover  lands  in  Petfiluma.  The  plain- 
tiff relies  on  a  conveyance  from  defciidant.  And  the  defendant 
sets  np  that  although  absolute  upon  its  face,  the  deed  of  con- 
veyance was  intended  to  be  a  mortgage  to  secure  money  due 
from  defendant  to  plaintiff.  Upon  this  point  the  evidence  was 
conflicting,  the  plaintiff  testifying  one  way,  and  the  defendant 
the  other,  and  tho  testimony  of  the  other  witnesses  is  not 
absolutely  inconsistent  with  either.  The  question  was  fairly 
submitted  to  tbe  jury,  and  determined  against  the  appellant 
The  evidence  being  conflicting,  we  cannot,  under  the  rule 
established  by  former  decisions,  disturb  the  verdict  Besides, 
if  it  wTere  submitted  to  us  as  an  original  question,  we  are  not 
sure  that  we  should  not  feel  called  upon  to  render  a  similar 
verdict  A  cl^r  case  ought  to  be  made  to  justify  a  jurj'  or 
Court  in  finding  upon  parol  testimony  a  deed  absolute  upon 
its  face  to  be  a  mortgage. 

The  parol  testimony,  tending  to  show  that  the  deed  was 
designed  to  be  a  mortgage,  was  properly  admitted;  otherwise 
section  two  hundred  sixty  of  the  Practice  Act.  would  be  nuga- 
tory. We  have  in  this  State  but  one  rule  of  evidence,  which 
is  applicable  alike  to  all  cases,  whether  at  law  or  in  equity. 
(^Cunningham  v.  Hawkins,  27  Cal.  606.) 

Judgment  affirmed. 


ALEXANDER  BOYD  v.  H.  G.  BLAKK::NrAK 

Hnn  Rbtains  an  Assignablb  Intebert  in  Land  bought  bt  Administhator 
AT  HIS  OWN  Sale. —  If  the  administrator  of  an  estate  makes  a  sale  of  la,nd 
belonging  to  the  estate,  under  an  order  of  the  Probate  Court  procured  by 
blm,  and  at  the  sale  becomes  the  purohaser  through  another  person,  who 
takes  and  holds  the  legal  title  in  trust  for  the  admlnlstrajtor,  and  after- 
wards conveys  It  to  him,  the  heir  retains  such  an  equitable  interest  In  the 
land  as  Is  assignable,  and  the  assignee  may  maintain  an  action  a,galnst  the 
administrator  to  enforce  a  trust. 

^MINISTRATOB     BUZINO    AT     HIS     OWN     SALB     18     TBUSTDB     FOB     HeiB. —  If     an 

administrator  becomes  a  purchaser,  through  another  person,  of  land  of 
the  estate  sold  by  him  under  an  order  of  the  Probate  Court,  the  heir  retains 
the  equitable  title,  and  his  deed  conveys  such  equitable  title,  while  the 
legal  title  is  vested  in  the  administrator  who  holds  it  In  trust. 
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Same. —  In  such  cose  the  deed  of  the  heir  conveys  the  equitable  title,  and  his 
deed  is  evidence  of  his  intention  to  disaffirm  the  sale. 

Not  Necessaby  fob  Cestui  Que  Trust  to  Disaffibm  Tbustbbs  Pdrchasb 
OF  Trust  Es^tatb. —  Where  an  .administrator  at  li4s  own  sale  becomes  the 
purchaser  through  another  person  of  land  of  the  estate,  there  are  strong 
reasons  for  holding  that  the  relation  of  trustee  and  cestui  que  trust  Is  not 
by  the  fact  of  the  sale  shifted  from  the  land  to  the  proceeds  of  the  sale, 
but  that  the  administrator  remains  a  trustee  as  to  the  land  until  the  heir 
affirms  the  sale. 

Pdbchasb  by  Administrator  at  his  own  Salb  not  Void. —  If  an  adminis- 
trator at  his  own  sale,  made  under  an  order  of  the  Probate  Court,  buys  the 
land  of  the  estate  through  anotlier  person,  the  saJe  is  not  void,  but  only 
voidable  at  the  election  of  the  hoirs  or  other  persons  interested  in  the  estate, 
who  may  have  the  sale  set  aside  and  the  administrator  declared  a  trustee. 

Orders  of  Probate  Court. —  If  the  Probate  Court,  In  a  matter  where  it  has 
jurisdiction,  maJces  an  order  upon  Insufliclcnt  evidence,  or  contrary  to  the 
evidence,  the  order  cannot  on  that  ground  be  attacked  in  a  collateral  pro- 
ceeding. 

Order  of  Probate  Court  to  Sell  Real  Estate. — •  If  an  administrator  procures 
an  order  of  the  Probate  Court  for  the  sale  of  real  estate  to  pay  a  debt 
which  the  administrator  had  previously  paid  with  funds  of  the  estate,  it 
is  not  a  fraud  which  will  enable  the  order  to  be  attacked  in  a  collateral 
proceeding. 

Same. —  An  order  of  a  Probate  Court  to  sell  all  the  real  estate  of  an  intestate 
to  pay  debts,  when  the  sale  of  a  small  portion  would  have  been  sufficient, 
cannot  for  this  reason  be  set  aside  in  a  collateral  proceeding. 

IGNORANCB  AS  A  GROUND  FOR  RELIEF  IN  EQUITY. —  The  fact  that  a  pcrson  is 
unlearned  and  ignorant  of  lo?al  proceedings  affords  no  ground  of  relief  In 
equity,  unless  it  also  appears  that  he  relied  for  information  upon  the  person 
against  whom  relief  it  sought,  and  such  person  misrepresented  the  state 
of  facts. 

Statute  of  Liacitations. —  The  Statute  of  Limitations  is  applicable  alike  to 
causes  of  action  in  equity  and  at  law. 

PucADiNGs  IN  Action  for  Relief  on  Ground  of  Fraud. —  When  the  cause  of 
action  stated  in  the  complaint  is  for  relief  on  the  ground  of  fraud,  and  is 
stated  to  have  accrued  more  than  three  years  before  the  commencement  of 
the  action,  the  complaint  should  aJso  aver  that  the  acts  constituting  the 
fraud  had  been  discovered  within  three  years;  but  if  the  replication  con- 
tains this  averment,  and  this  issue  is  tried  without  objection,  the  irregu- 
larity in  the  manner  of  presenting  the  issue  will  be  disregarded. 

Plbadino  Statute  of  Limitations. — -A  defendant  relying  on  the  Statute  of 
Limitations  should  not  allege  matter  of  law,  but  the  facts  which  bring  him 
within   the  statute. 

Answer  setonq  dp  St.\tt'tk  of  Limitations. —  An  answer  stating  that  the 
cause  of  action  has  not  accrued  within  Ave  years,  is  sufficient  for  five  years; 
and  for  any  period  of  limitation  named  In  the  statute,  less  than  five  years. 

Constructive  Fraud  —  Statute  of  Limitations. —  The  clause  in  the  seven- 
teenth section  of  the  Statute  of  Limitations,  providing  that  an  action  for 
relief  on  the  ground  of  fraud  shall  not  be  deemed  to  have  accrued  until  tha 
discovery  of  the  facts  constituting  the  fraud,  is  applicable  to  constructlTe 
fraud  841  well  as  fraud  in  fact. 
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l.i3kriTATio.v  OF  Time  for  Relif.f  ox  Gbouxd  of  Pbaud. —  An  Action  for  relief 
on  the  f^round  of  fraud  may  be  commenced  at  any  time  within  three  years 
aftrr  a  discovery  of  the  facts  constituting  the  fraud,  or  of  facts  sufficient  to 
put  n  person  of  ordinary  Intel lij^ence  and  prudence  on  Inquiry. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  Countv  of  San  Francisfco. 

Jack  Hina  d'wd  at  the  City  of  San  Francisco,  intestate,  on 
the  3d  day  of  October,  1850,  leaving  Mary  Hina,  his  widow, 
him  surviving,  his  sole  heir. 

The  said  ifary  Hina,  and  the  defendant  Henry  G.  Blank- 
man,  were  appointed  administrators  of  the  estate  of  said  Jack 
Hina,  deceased,  and  duly  qualified  as  such,  and  took  upon 
themselves  the  duties  of  such  administrators. 

The  property  and  assets  of  su(»h  estate  were  the  lands  and 
premises  described  in  the  complaint,  being  fifty-vara  lot  Num- 
ber Two  Hundred  and  Eigthy-Two  on  the  official  map  of  San 
Francisco;  and  there  came  to  the  hands  of  the  defendant,  as 
administrator,  the  sum  of  eight  hundred  and  ninety  dollars  in 
cash,  and  there  was  other  personal  estate  of  the  value  of  about 
two  hundred  dollars. 

Said  lands  and  premises  were  subject  to  an  incumbrance,  by 
way  of  mortgage,  in  the  sum  of  seven  hundred  dollars,  exe- 
cuted by  said  Jack  Hina  in  his  lifetime,  bearing  interest  at 
the  rate  of  ten  per  cent  per  montli,  on  whicli  interest  was 
paid  by  Jack  Hina  in  his  lifetime,  to  the  2-^th  of  August, 
1850.  ^ 

On  the  IGth  day  of  December,  1850,  the  defendant,  as 
administrator,  presented  a  pr^tition  to  the  Probate  Court  for 
the  sale  of  said  lands  and  premises  to  pay  said  mortgage  debt 
and  expenses  of  administration,  in  which  petition  the  said  ifary 
Hina,  co-administrator,  was  not  joined. 

The  only  debt  or  claim  against  the  said  estate,  excepting  the 
costs  and  expenses  of  administration,  was  the  said  mortgage 

debt. 

On  the  24th  day  of  December,  1850,  and  while  the  Tiroceed- 
ings  for  a  sale  were  pending  in  the  Probate  Court,  the  defend- 
ant Blankman  paid  ih^  amount  due  (m  said  mortgage  to  ih^ 
mortgagee,  and  procured  and  caused  the  said  mortgage  to  be 
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assigned  to  one  Joseph  B.  Bidleman  for  his,  the  said  Blank- 
man's  benefit. 

Said  Blankman  continued  to  prosecute  said  application 
before  the  Probate  Court  for  a  sale  of  said  premises,  and 
obtained  an  order  for  such  sale,  and  on  the  15th  day  of  Febru- 
ary, 1851,  said  premises  were  put  up  for  sale  at  public  auction, 
and  struck  off  to  one  William  A.  A.  Eeis,  as  the  purchaser,  at 
the  price  and  sum  of  fourteen  hundred  and  fifty  dollars,  and  a 
conveyance  was  made  by  said  Blankman,  as  administrator,  to 
said  Reis,  but  in  fact  for  the  benefit  of  the  defendant  Blank- 
man,  and  no  money  was  in  fact  paid  by  said  Eeis  on  such  sale 
and  purchase. 

On  the  10th  day  of  April,  1851,  the  said  Reis  conveyed  the 
said  lands  and  premises  to  said  Joseph  B.  Bidleman,  who  took 
said  conveyance  and  held  said  lands  thereunder  in  trust  and 
for  the  benefit  of  said  Blankman. 

On  the  19th  day  of  February,  1851,  the  said  Blankman 
caused  an  action  to  be  commenced  in  the  name  of  the  said 
Joseph  B.  Bidleman,  as  plaintiff,  in  the  District  Court  of  the 
Fourth  Judicial  District,  wherein  said  Blankman,  as  adminis- 
trator, and  said  Reis,  were  made  defendants,  and  were  the 
only  defendants,  for  the  purpose  of  foreclosing  said  mortgage 
and  selling  said  premises.  A  judgment  and  decree  was  ren- 
dered in  said  action  by  and  with  the  written  consent  of  the 
defendants  therein,  for  the  foreclosure  and  sale  of  said  prem- 
ises, and  on  the  31st  day  of  March,  1851,  said  premises  were 
put  up  for  sale  under  said  decree,  and  struck  off  to  said  Joseph 
B.  Bidleman,  as  the  purchaser,  for  the  sum  of  eight  hundred 
and  fifty-eight  dollars,  but  in  fact  for  the  benefit  of  said 
defendant  Blankman ;  and  on  the  first  day  of  April,  1851,  the 
Sheriff  executed  a  deed  to  said  J.  B.  Bidleman,  as  such  pur- 
chaser, who  took  the  same  in  trust  and  for  the  benefit  of  said 
Blankman. 

Afterward,  and  in  the  month  of  April,  1851,  the  said  Blank- 
man  caused  an  action  to  be  commenced  and  prosecuted  in  the 
District  Court  of  the  Fourth  District,  in  the  name  of  said 
Bidleman,  as  plaintiff,  but  for  the  benefit  of  said  Blankman, 
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and  against  the  said  Mary  Hina,  as  defendant,  to  recover  pos- 
session of  said  lands  and  premises,  and  such  proceedings  were 
had  that  judgment  was  recovered  in  favor  of  the  plaintiff 
therein  for  the  possession  of  said  premises;  a  writ  of  execu- 
tion was  issued  on  said  judgment,  and  was  executed  on  the 
12th  day  of  June,  1851,  by  removing  said  Mary  Hina  from 
the  premises,  and  putting  said  Bidleman  in  possession  thereof. 

On  the  20th  day  of  December,  1851,  the  said  J.  B.  Bidle- 
man made,  executed,  and  delivered  to  said  Blankman  a  deed 
of  conveyance  of  said  premises,  which  conveyance  was  therein 
-expressed  to  be  for  the  consideration  of  fifteen  hundred  dollars, 
but  no  consideration  was  in  fact  paid,  or  agreed  to  be  paid; 
and  such  conveyance  was  made  at  the  request  of  said  Blank- 
nian,  and  without  any  consideration,  which  said  conveyance 
was  acknowledged  and  duly  recorded  in  the  office  of  the 
Recorder  of  the  County  of  San  Francisco,  on  the  3d  day  of 
January,  1852. 

Said  Mary  Hina  left  and  removed  from  the  City  and  County 
of  San  Francisco  about  the  month  of  June,  1851,  and  after  she 
was  removed  from  the  premises  under  the  aforesaid  writ  of 
execution,  and  has  ever  since  resided  in  the  County  of  El 
Dorado,  in  this  State,  more  than  one  hundred  and  fifty  miles 
from  the  City  of  San  Francisco,  and  never  returned  to  the  said 
city  and  county  till  after  the  commencement  of  this  action. 

On  the  18th  day  of  April,  1851,  the  said  Blankman  ren- 
dered his  final  account  and  was  discharged  by  the  order  of  the 
Probate  Court  from  his  office  as  administrator  of  said  estate. 

On  the  28th  day  of  February,  1861,  the  said  Mary  Hina 
sold,  assigned,  transferred  and  conveyed  to  the  plaintiff  the 
said  lands  and  premises,  and  all  her  rights  and  interests  therein 
and  her  claim  thereto,  and  to  the  rents  during  the  time  the 
said  Blankman  has  held  and  enjoyed  the  same. 

In  1861,  just  before  the  commencement  of  the  action,  Bidle- 
man first  informed  Mary  Hina  that  he  purchased  the  prop- 
erty in  trust  for  Blankman,  and  at  Blankman's  request,  and 
paid  no  consideration  for  it  Blankman  had  never  given  her 
this  information. 
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The  Court  below  found  that  there  was  no  fraud  in  fact,  and 
also  found  that  the  knowledge  that  the  purchase  and  sale  of 
the  property  at  the  probate  and  foreclosure  sales  were  made 
in  trust  for  the  defendant  Blankman,  came  to  the  knowledge 
of  Mary  Hina  more  than  five  years  before  the  commencement  of 
the  action. 

The  action  was  commenced  in  March,  1861.  The  Court 
below  rendered  a  judgment  for  defendant,  and  plaintiff  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court, 

Doyle  &  Barber,  and  Delos  LcJce,  for  Appellant. 

Blankman,  in  selling  the  property  of  Hina's  estate  under 
the  order  of  the  Probate  Court,  was  acting  as  a  trustee  for 
the  heir,  Mary  Hina.  Davoue  v.  Fanning ^  2  J.  C.  256 ; 
Baker  v.  'Whiting,  2  Sumn.  481;  Van  Home  v.  Fonda,  5  J. 
0.  409.) 

The  sale  by  himself  to  himself,  being  in  violation  of  his  duty 
as  trustee,  did  not  discharge  the  trust,  and  he  still  continued 
a  trustee  of  the  legal  estate  for  Mary  Hina's  benefit,  subject 
to  her  right  to  aflirm  or  disaffirm  the  sale,  which  right  was 
incident  to  the  equitable  estate  or  trust  in  the  property  which 
she  still  possessed. 

To  the  point  that  a  trustee  purchasing  at  his  o\vn  sale 
remains  a  trustee,  see  Fox  v.  Mackreth,  1  White  &  Tudor  L. 
0.  79,  109,  101,  123;  Rogers  v.  Rogers,  1  Hopkins,  524; 
Brown  v.  Lyn<;h,  1  Paige,  147;  Drysdale's  Appeal,  2  Harris^ 
537;  Jenkins  v.  Eldridge,  3  Story,  290;  Davone  v.  Fanning, 
2  J.  C.  262 :  2  Spence  Eq.  Juris.  256. 

That  no  act  of  the  trustee  shall  prejudice  the  equitable 
estate  of  the  cestui  que  trust,  see  1  Cruise's  Dig.  449,  §9 ;  Td. 
397,  §66;  Story  Eq.  Juris.  §1,261;  2  Spence  Eq.  Juri?.  876. 

This  trust  or  equitable  estate  in  ^lary  Hina  would,  in 
the  natural  course  of  events,  have  descended  to  her  heirs. 
(1  Cruise's  Dig.  407,  §9;  Dobson  v.  Racey,  3  Sandf.  Ch.  61; 
Campbell  v.  Johnson,  1  Id.  148 ;  Ward  v.  Swith,  8  Id.  592 ; 
Evertson  v.  Tappen,  5  J.  C.  497,  513.) 
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It  therefore  passed  to  the  plaintiff  under  and  by  virtxie  of 
the  conveyances  set  forth  in  the  transcript.  (1  Cruise's  Dis^. 
407,  §8;'  Id.  405-6,  §§1-4;  Lewin  on  Trusts,  498,  655; 
Quinn  v.  Moore,  15  N".  Y.  433 ;  Vaker  v.  Whiting,  3  Sumn. 
477,  480,  482,  484,  which  is  precisely  in  point. 

Blankman  could  derive  no  equitable  title  through  a  pur- 
chase fraudulent  in  law,  and  in  direct  contravention  of  the 
statute.  (Stor/s  Eq.  Juris.  §§1,2G4,  1,265.)  It  is  claimed  that 
the  equitable  estate  must  have  bc^en  in  Blankman,  because 
he  could  have  conveyed  a  good  title,  legal  and  equitable^  to  a 
bona  fide  purchaser.  But  the  trustee  of  the  legal  estate  can 
always  do  this.  (1  Cruise  Dig.  449,  §10.)  So  a  thief  who 
has  no  property  in  goods  can  v(\st  a  good  title  in  the  pur- 
chaser, according  to  the  English  law,  by  sale  at  market  overt. 
Other  illustrations  might  be  drawn  from  the  law  of  negotiable 
securities,  bills  of  lading,  etc. 

The  provision  of  the  Statute  of  Limitations  applicable  to 
this  case  is  contained  in  the  seventeenth  section  of  the  Act, 
^hich  prescribes  three  years  as  the  limitation  of  an  action  for 
relief  on  the  ground  of  fraud,  the  cause  of  action  not  to  be 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud. 

The  one  hundred  and  ninetieth  section  of  the  Probate  Act 
refers  to  sales  made  in  good  faith  by  the  administrator  to  a 
third  party,  which,  owing  to  some  irregularity  in  the  proceed- 
ings, pass  no  title.  The  object  of  this  provision  is  to  secure 
the  title  of  the  purchaser  under  such  sales  after  the  lapse  of 
three  years.  But  suppose  the  adniinistrator  had  fraudulently 
sold  to  a  fraudulent  purchaser  a  part  of  the  decedent's  estate, 
and  that  the  heir  had  filed  a  bill  iigainst  the  purchaser  to  set 
aside  the  conveyance  on  the  ground  of  fraud,  can  it  be  doubted 
that  the  seventeenth  section  of  the  Statute  of  Limitations  would 
apply  to  the  case?  And  if  it  would  apply  to  a  suit  against 
the  purchaser  from  the  administratoi,  why  not  to  a  suit  against 
the  administrator  himself  when  he  becomes  the   purchaser? 
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Section  one  hundred  and  eighty-nine,  if  it  appears  to  a  case 
like  the  present,  merely  furnishes  the  heir  wili  a  cumulative 
remedy.  Can  any  reason  be  suggested  why  the  Legislature, 
after  having  positively  prohibited  the  administrator  from  pur- 
chasing the  estate  entrusted  to  his  charge,  should  permit  him 
to  retain  his  purchase  undisturbed,  if,  with  all  the  means  of 
concealment  at  his  command,  he  can  cover  up  the  transaction 
for  the  period  of  three  years?  The  fraudulent  purchaser  of 
property  at  an  administrator's  sale,  whether  such  purchaser 
be  a  third  party  or  the  administrator  himself,  is  liable  to  an 
action  for  "  relief  on  the  ground  of  fraud  "  at  any  time  within 
three  years  after  the  discovery  of  the  facts  constituting  the 
fraud.  If  the  sale  by  Blankman  to  himself  was  utterly  void, 
the  plaintiff  is  still  entitled  to  the  relief  demanded.  For  as 
Blankman  continued  after  the  sale  to  hold  the  property  subject 
to  the  trust,  being  still  the  trustee  of  Mary  Hina,  the  cestui 
qtie  trust,  the  plaintiff  is  entitled  to  have  that  trust  declared, 
to  an  account  of  the  rents  and  profits,  and  to  a  surrender  of 
possession.  (2  Washburn  Eeal  Prop.,  p.  210,  §18;  Willard's 
Eq.  Jurisprudence,  48;  Mohawk  Bank  v.  Atwater,  2  Barb. 
Ch.  62.) 

Supposing  the  sale  void,  the  Statute  of  Limitations  never 
began  to  run,  as  against  Mary  Hina,  until  1861,  because 
Blankman  never  disclosed  to  her,  nor  did  she  ever  learn,  nor 
was  she  chargeable  with  notice  of  the  fact  until  then,  that  he 
had  himself  purchased  the  property,  or  that  he  claimed  pos- 
session by  virtue  of  such  purchase.  (Tiffany  &  Bullard  on 
Trustees,  715 ;  Way  v.  Cuttinrj,  20  N.  H.  188,  West  v.  Sloan, 
3  Jones'  Eq.  X.  C.  103 ;  Randall  v.  Errtngton,  10  Vesey,  428 ; 
1  White  &  Tudor,  L.  0.  136,  117;  Painter  v.  Henderson,  7 
Barr.  50. 

E.  W.  F.  Sloan,  for  Respondent 

A  purchase  by  trustee,  whether  in  his  own  name  or  in  the 
name  of  another,  is  not,  per  se,  fraudulent.  {Campbell  v. 
Walker,  5  Ves.  678,  680,  681;  Whichrofe  v.  Lavrence,  3  Ves. 
Jr.  750;  Prevost  v.  Oratz,  1  Pet.  C.  0.  E.  368;  S.  C.  on 
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Appeal,  6  Wlieat.  481 ;  Vtm  Epps  v.  Van  Epps,  9  Paigcf,  240 ; 
Davoue  v.  Fanning,  2  J.  Ch.  R.  268;  Famour  v.  Brooks,  9 
Pick.  R  202 ;  Jackson  v.  T7oo?5ey,  11  J.  R.  456 ;  1  Story's  Eq. 
Jur.,  Sees.  321,  322,  1,261,  1,262.) 

In  Michaud  v.  Qirod,  4  How.  XT.  S.  568,  cited  by  appellant, 
there  are  some  unguarded  expressions  in  the  opinion  of  the 
Court,  as  delivered  by  Mr.  Justice  Wayne,  to  the  effect  that 
such  a  purchase  is,  per  se,  fraudulent  and  void.  It  will  be 
obBerved,  however,  that  there  was  evidence  of  a  sinister 
intent  —  of  fraud,  in  fact  —  in  that  case.  The  dictum,  "that 
the  purchase  by  a  trustee  carries  fraud  on  the  face  of  it,"  never 
was  a  rule  in  equity.  The  assumption  is  contradicted  by 
every  authority  cited  in  the  opinion.  In  Prevost  v.  Oratz,  1 
Pet.  C.  C.  R.  368,  Mr.  Justice  Washington  says: 

"The  trustee  can  never  purchase  or  hold  the  property  dis- 
charged of  the  equity  of  the  cestui  que  trust  to  call  upon  him, 
in  a  reasonable  time,  to  account  for  the  profit  or  to  have  a 
resale.  The  purchase,  however,  by  the  trustee,  is  not  abso- 
lutely void,  but  voidable  at  the  election  of  the  cestui  que  trust, 
if  he  is  dissatisfied  with  it,  and  in  a  reasonable  time  after  a 
knowledge  of  the  fact  impeaches  its  validity." 

The  case  of  Mackreth  v.  Pox,  2  Bro.  C.  R.  410,  is  referred 
to,  but  sustains  no  such  proposition.  Tlie  language  of  the 
note  at  the  foot  of  page  410,  and  which  was  particularly  cited, 
is  that  "  Mackreth  lost  the  character  of  trustee  when  he  became 
a  purchaser  of  the  estate." 

The  doctrine  is  clearly  stated  by  the  Master  of  the  Rolls,  in 
Campbell  v.  Walker,  5  Ves.  60,  where  he  said: 

"  I  take  the  result  of  the  evidence  in  this  case  to  be  that 
this  was  a  bone  fide  sale,  liable  to  be  impeached  only  from  the 
circumstance  that  the  purchasers  were  trustees,  and  then  it  is 
a  very  important  question. 

"  Plaintiffs  insist  that  according  to  the  principle  which  has 
prevailed  in  these  cases,  the  cestui  que  trust  has  a  right  to  put 
an  end  to  this  sale ;  and  I  am  of  opinion  the  rule  of  the  Court 
goes  to  this  extent. 

"  I  will  lay  down  the  rule  as  broad  as  this,  and  I  wish  trus- 
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tees  to  imderstaiLd  it,  that  any  trustee  purchasing  the  estate  is 
liable  to  have  his  purchase  set  aside,  if,  in  any  reasonable  time, 
the  cestui  que  trust  chooses  to  say  he  is  not  satisfied  with  it. 

"The  trustee  purchases  subject  to  that  equity,  that  if  the 
cestui  que  trust  come  in  a  reasonable  time,  they  may  call  to 
have  the  estate  resold. 

"  They  must  buy  with  that  clog. 

"I  perfectly  agree  with  the  Lord  Chancellor,  in  Which  cote 
V.  Lawrence,  3  Ves.  740,  it  was  a  perversion  of  the  rule  to  say 
no  trustee  should  buy.     There  never  was  such  a  rule.'' 

I  think  it  must  be  regarded  as  well  established  law,  that  a 
purchase  by  the  trustee  is  not  necessarily  fraudulent  in  fact, 
and  that  the  right  of  the  cestui  que  trust  to  put  an>  end  to  the 
eale  by  bill  in  equity  is  not  assignable.  Upon  the  supposition, 
however,  that  by  the  conveyance  from  Mary  Hina  to  appel- 
lant, the  latter  became  vested  with  all  her  rights,  both  legal 
and  equitable,  the  Statute  of  Limitations  would,  nevertheless, 
interpose  an  immovable  barrier  against  any  recovery. 

The  first  aspect  of  the  case,  as  presented  by  the  bill,  is 
that  of  fraud  in  fact.  Assuming  the  chiirge  to  be  true  for 
the  sake  of  the  argument,  the  seventeenth  section  of  the  Stat- 
ute of  Limitations  expressly  applies;  and  the  lapse  of  three 
years  from  the  date  of  the  "  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud,"  constitutes  a  bar.  The  appli- 
cation of  the  i^tatute  in  this  State  to  suits  in  equity  is  not  left 
to  the  discretion  of  the  Court.  When,  by  its  own  express 
terms,  the  Statute  of  Limitations  is  made  applicable  alike  to 
actions  at  law  and  to  suits  in  equity,  its  provisions  are  equally 
imperative  in  both.  {Faniam  v.  Brooks,  9  Pick.  242;  John- 
S071  V.  Ames,  11  Id.  182;  Bacon  et  al,  v.  Hotvard,  20  IIow. 
25;  Lord  v.  Norris,  18  Cal.  487.) 

Touching  the  second  ground  of  relief,  however,  it  is  said  by 
appellant's  counsel  that,  as  between  trustee  and  cestui  que  trust, 
the  Statute  of  Limitations  does  not  apply.  It  is  admitted 
that  where  there  is  an  express  passive  trust,  where  the  trustee 
holds  the  legal  title  to  the  use  of  another  without  any  action 
on  his  part,  or  he  is  to  execute   the  trust  by  collecting   and 
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applying  the  rents,  or  by  a  conveyance  of  the  legal  estate  to 
some  particular  person,  as  a  general  rule  the  statute  cannot 
run. 

Again,  where  the  trust  is  to  be  executed  by  a  sale  of  the 
land  to  the  highest  bidder,  there  can  be,  as  a  general  rule,  no 
adverse  holding  until  after  a  sale  and  conveyance  actually 
takes  place. 

By  a  sale,  however,  the  trust,  being  executed,  is,  as  to  the 
land  itself,  extinguished,  and  attaches  to  the  proceeds  until 
they  are  paid  over,  or  otherwiso  properly  applied  or  accounted 
for.  If  the  trustee  becomes  directly  or  indirectly  the  pur- 
cJiaser,  the  cestui  que  trust  cannot  pursue  the  lands  and  pro-, 
cceds  of  the  sale  both.  He  can  charge  the  trustee  as  to  either, 
at  his  election.  From  tlie  time  of  the  purchase  by  the  trustee, 
however,  he  becomes  an  adverse  holder.  Such  assertion  of 
an  adverse  title  on  his  part  is  an  open,  unequivocal  repudiation 
of  the  trust.  But  unless  the  cestui  chooses  to  abide  by  the 
sale,  he  can  come  into  equity  and  demand  a  resale  of  the 
land,  or  where  it  is  practicable,  refund  the  proceeds  and  claim 
a  conveyance.  A  right  of  action  has  then  accrued  to  him, 
against  which  the  Statute  of  Limitations  will  commence  run- 
ning. The  doctrine  that  the  statute  does  not  run  against  the 
cestui  que  trust  is  founded  on  the  ground  that  the  possession 
by  the  trustee  is  not  inconsistent  with  his  right  and  interest, 
and  does  not  apply  where  the  trustee  actually  holds  adversely, 
(Boone  Y.  Chiles,  10  Pet.  223;  Avery  v.  Holland,  2  Overton, 
71 ;  Wilson  v.  Wathim,  3  Pet.  51,  52.) 

A  purchase  by  the  trustee.  Sheriff,  or  other  party  charged 
with  the  sale  of  property,  is  not,  per  se,  fraudulent  in  fact. 
So  held  in  Dobson  v.  Baccy,  3  Sandf.  C.  R.  03,  where  it  is  said, 
"  The  law  declares  the  sale  unwarrantable  on  grounds  of  pub- 
lic policy,  irrespective  of  any  proof  of  injury  or  intentional 
wrong."  In  Ward  v.  Smith,  Id.  597,  where  the  administrator 
had  purchased  at  a  sale  under  the  Surrogate's  order,  it  was 
admitted  by  the  Vice  Chancellor  that  there  was  no  evidence 
of  intentional  fraud,  holding  that  the  deed  was  not  void,  but 
voidable  at  the  instance  of  the  heirs.     In  Van  Epps  v.  Van 


30  Boyd  v.  Blankman.  [Sup.  Ct. 


opinion  of  the  Court  —  Rhodes,  J. 


Epps,  9  Paige,  241,  242,  it  is  said,  that  "  In  cases  of  this  kind, 
the  Court  does  not  suffer  itself  to  be  drawn  aside  from  the 
application  of  the  equitable  rule  by  any  attempt  on  the  part 
of  the  purchaser  to  establish  the  fairness  of  the  purchase." 
In  Torry  v.  Bank  of  Orleans,  9  Paige,  664,  the  Chancellor 
remarked,  that  "Whether  Lot  Ifo.  182  was  or  was  not  worth 
more  than  the  amount  of  the  agent's  bid,  is  a  matter  of  fact 
which  is  never  inquired  into  in  such  cases ;"  declaring  that  the 
sale  is  to  be  set  aside  in  all  cases  if  application  be  made  in  due 
time. 

By  the  Court,  Ehodes,  J. 

This  action  was  brought  to  establish  and  enforce  a  trust  in 
favor  of  the  plaintiff,  as  the  grantee  and  assignee  of  Mary  Hina, 
the  heir  at  law  of  Jack  Hina,  deceased,  as  to  certain  premises, 
that  the  defendant  purchased  at  his  own  sale  as  administrator ; 
and  as  incidental  to  the  relief  sought  in  respect  to  the  alleged 
trust,  the  plaintiff  prayed  for  an  account  of  the  rents  and 
profits,  and  for  the  delivery  of  the  possession  of  the  premises. 

The  mortgage  executed  by  Jack  Hina  in  his  lifetime,  which 
it  is  alleged  the  defendant  fraudulently  procured  to  be  assigned 
and  foreclosed,  and  the  sale  and  conveyance  of  the  premises 
which  it  is  alleged  were  fraudulently  made  for  the  benefit  of 
the  defendant,  may  be  dismissed  from  consideration  except 
so  far  as  those  matters  bear  upon  the  question  of  fraud  in 
procuring  the  order  of  sale  from  the  Probate  Court,  as  the 
legal  title,  which  was  then  in  Mary  Hina,  was  unaffected  by 
those  proceedings,  because  she  was  not  made  a  party  to  the 
foreclosure  suit.  The  questions  we  shall  first  consider,  grow^ 
out  of  the  fact  charged  by  the  plaintiff,  and  found  by  the 
Court  below,  that  the  defendant,  while  acting  as  one  of  the 
administrators  of  Jack  Hina,  deceased,  purchased  the  premises 
per  inter  posit  am  personam  at  his  own  sale,  which  he  made 
under  the  order  of  the  Probate  Court.  It  is  alleged  in  the 
complaint  that  the  proceedings  in  the  Probate  Court,  for  the 
purpose  of  procuring  the  sale,  and  the  sale  itself,  and  all  pro- 
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ceedings  connected  therewith,  are  wholly  fraudulent  and  void. 
The  plaintiffs  counsel,  however,  contends  that  the  sale  is  void 
only  at  the  instance  of  the  cestui  que  trust  —  that  is  to  say  — 
that  the  sale  is  voidable.  His  position  is  that  Blankman,  in 
selling  the  property  as  administrator,  acted  as  the  trustee  of 
the  heir;  that  his  sale  to  himself  did  not  discharge  the  trust; 
that  the  heir,  as  the  cestui  que  trust,  possessed  the  right  to 
affirm  or  disaffirm  the  sale,  and  that  such  right  was  incident  to 
the  equitable  estate  which  she  possessed  in  the  property.  The 
defendant's  position  is  that  the  sale  was  voidable  only  at  the 
election  of  the  heir,  and  coupled  with  that,  is  the  further  posi- 
tion that  by  the  sale  she  became  divested  of  every  assignable 
right  or  interest  in  the  land. 

Effect  of  purchase,  hy  an  administrator,  at  his  own  sale,  made 
hy  order  of  the  Probate  Court,  of  land  belonging  to  the  estate. 

We  may  say  here,  that  we  cannot  assent  to  the  latter  posi- 
tion of  the  defendant.  If  it  is  admitted  that  anything  passed 
by  the  sale,  it  must  be  conceded  that  the  lecial  title  passed; 
and  after  the  administration  is  closed  it  would  be  difficult  to 
charge  the  defendant  as  trustee  in  respect  to  the  real  property, 
unless  he  was  vested  with  the  legal  title;  but  in  regard  to  the 
equitable  title,  we  are  of  the  opinion  that  Mary  Hina,  by  her 
deed  to  the  plaintiff,  gave  evidence  of  her  determination  to 
disaffirm  the  sale;  that  at  the  time  of  its  execution  she  held 
the  equitable  title  as  fully  as  before  the  sale,  and  that  by  her 
deed  she  conveyed  such  equitable  title  to  the  plaintiff.  And 
it  admits  of  serious  doubt  whether  the  sale,  confessedly  in 
contravention  of  the  rules  of  equity,  even  temporarily  "set 
afloat"  her  equitable  interest,  so  that  an  act  of  disaffirmance 
was  necessary  in  order  to  attach  it  again  to  the  property. 
There  are  strong  reasons  for  holding  that  upon  a  sale  of  this 
character,  the  relation  of  the  cestui  que  trust  is  not,  by  that 
fact  alone,  shifted  from  the  property  to  the  proceeds  of  the 
sale,  but  that,  in  order  to  cut  her  off  from  any  recourse  upon 
the  land,  and  restrict  her  to  the  proceeds,  there  must  be  either 
Borne  positive  act  of  affirmance  of  the  sale,  or  such  an  acqui- 
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escence  in  it,  manifested  by  the  receipt  of  the  proceeds,  or  by 
a  delay  beyond  the  period  fixed  by  the  Statute  of  Limitation, 
in  commencing  proceedings  to  set  it  aside,  or  in  some  other 
manner,  that  the  Court  will  deem  it  equivalent  to,  and  pre- 
sumptively a  ratification  of  the  sale..  By  her  disaffirmance, 
she  elects  to  have  the  legal  title  held  as  it  was  before  the  sale, 
and  have  the  property  remain  subject  to  all  the  trusts  with 
which  it  was  formerly  charged.  In  the  absence  of  a  disaffirm- 
ance, that  is  to  say,  of  an  assertion  of  her  interest  in  the  laii<^ 
within  a  reasonable  time,  the  equitable  interest  of  the  crshn 
que  tncst  is  presumed  to  have  become  united  to  the  legal  titl'* 
in  the  hands  of  the  trustee  holding  adversely  to  the  cestui  ([n 
{rust.  An  illustration  may  be  found  in  the  case  of  a  will,  tluit 
gives  to  any  legatee  a  portion  of  the  estate  of  the  testator,  mid 
to  another  legatee  some  of  the  first  legatee's  property.  The 
will,  of  itself,  does  not  divest  the  first  legatee  of  any  title  to 
his  own  property,  but  his  affirmance  of  the  disposition  made 
by  the  will,  manifested  by  his  election  to  take  under  it,  is 
held  in  equity  to  pass  his  interest  in  what  was  his  own  prop- 
erty, to  the  second  legatee;  and  if  he  relies  upon  his  right, 
independent  of  the  will,  it  cannot  be  said  that  he  was  at  any 
time  even  temporarily  divested  of  the  title  to  his  property  that 
was  attempted  to  be  bequeathed.  The  right  of  election  in  the 
cestui  que  trust  to  affirm  or  disaffirm  the  sale  must  have  for  its 
support  some  interest  in  the  premises  sold.  He  cannot  acquire 
the  equitable  title  by  mere  assertion,  nor  can  it  with  much 
show  of  reason  be  said,  that  by  indicating  his  election  to  have 
the  legal  title  restored  to  its  original  status,  he  acquires  any 
right  or  title  he  did  not  possess  before  making  the  electioij. 

Sale  of  the  trust  estate  and  purchase  of  same  hy  the  trustee 
who  holds  the  legal  title. 

In  a  case  where  the  trustee  holds  the  legal  title,  and  the 
trust  is  to  be  executed  by  a  sale  of  the  property  for  money, 
and  the  trustee  becomes  the  purchaser,  and  holds  in  his  bands 
the  money  representing  the  purchase  money,  ready  to  be  paid 
over  to  the  cesiui  que  trust,  the  money  evidently  is  not  the 
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money  of  the  cestui  que  trust,  as  it  would  bo  considered  had 
the  sale  been  properly  made  to  a  third  person,  and  it  does  not 
become  his  property  until  he  elects  to  affirm  the  sale  and  re- 
ceive the  money;  and  .if  it  is  true  that  the  purchase  by  the 
trustee,  divests  the  cestui  que  trust  of  his  equitable  interest  in 
the  land,  then  it  follows  that  there  is  a  time  —  the  ime  intei^ 
vening  between  the  sale  and  the  election  by  the  cestui  que 
trust — that  he  owns  neither  an  interest  in  the  land  nor  the 
money  arising  from  its  sale.  Instead  of  saying,  in  the  lan- 
guage of  many  of  the  cases,  that  the  sale,  as  between  the  trus- 
tee and  ce-^tui  qvs  trust,  is  good  imless  the  cestui  que  trust  elects 
to  avoid  it,  is  it  not  more  accurate  to  hold  that  the  sale  will 
become  good,  unless  the  cestui  que  trust  elects  to  avoid  it,  before 
its  ratification  may  be  presumed  from  the  lapse  of  time  or  other 
sufficient  circumstances  ? 

Is  the  purchase,  by  anddministrator  of  the  land  of  the  estate, 
at  his  ovm  sale,  void  or  is  it  merely  voidable? 

Is  the  sale  void,  or  is  it  merely  voidable  ?  The  doctrine  that 
a  purchase  of  the  trust  property,  by  a  trustee  for  sale,  made 
at  his  own  sale,  whether  the  purchase  is  affected  by  himself  or 
through  the  interposition  of  another  person,  is  voidable  at  the 
election  of  the  cestui  que  trust,  is  as  firmly  established,  and  is 
supported  by  as  clear  and  satisfactory  reasons,  as  any  rule  in 
equity.  Both  parties  hold  that  it  was  only  voidable,  and  yet 
the  question  is  involved  in  much  perplexity,  and  when  tested 
by  the  rules  applicable  to  such  cases,  some  doubt  still  remains. 
An  administrator  is  the  creature  of  the  statute.  He  has  no 
existence  independent  of  the  statute,  and  in  taking  upon  him- 
self the  duties  and  trusts  created  by  it,  he  assumes  them  with 
all  the  clogs  and  restrictions  the  statute  has  attached  to  the 
office.  Those  restrictions  may  be  other  or  greater  than  those 
controlling  persons  acting  under  private  appointment,  in  a 
capacity  very  analogous  to  that  of  an  administrator,  but  the 
person  accepting  the  trust,  takes  it  not  only  with  the  powers* 
Vol.  XXiX^r— a 
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but  with  disabilities  incident  to  the  position.  Among  the 
restrictions  is  that  contained  in  section  one  hundred  and  ninety- 
three  of  the  Probate  Act,  that  "no  executor  or  administrator 
shall,  directly  or  indirectly,  purchase. any  property  of  the 
estate  which  he  represents."  This  provision  cannot  be  said  to 
be  in  affirmance  of  the  common  law,  for  at  law  it  was  held 
that  the  legal  title  did  pass  by  the  purchase  of  the  trustee, 
effected  through  the  agency  of  a  third  person  at  the  trustee's 
sale  of  the  property,  and  it  was  only  in  a  Court  of  equity  that 
the  sale  was  held  not  to  pass  the  title.  (Jackson  v.  Van 
Daifsen,  5  John.  43;  Davoue  v.  Fanning,  2  John.  Ch.  262.) 
Regarding  the  section  as  creating  a  personal  disability  to  take 
property — as  depriving  him  of  the  power  and  capacity  to 
receive  and  hold  the  title  for  any  purpose,  it  would  seem 
impossible  to  escape  the  conclusion  that  the  sale  would  be 
absolutely  void.  A  conveyance  made  by  the  administrator  to 
himself  is  ipso  facto  void,  without  regard  to  section  one  hun- 
dred and  ninety-three,  for  it  bears  its  own  invalidity  upon  its 
face.  But  the  conveyance  to  a  third  person  after  a  sale  to 
him,  and  a  confirmation  of  the  sale,  although  secretly  made 
for  the  use  of  the  administrator,  gives  such  person  a  prima 
fade  title  to  the  land,  and  the  invalidity  of  the  title  is  made 
to  appear,  upon  the  fact  being  ascertained  and  determined  in 
the  proper  Court,  that  the  purchase  was  made  by  the  adminis- 
trator per  interpositam  personam.  Before  that  fact  is  deter- 
mined there  would  seem  to  be  but  little  if  any  doubt  that  the 
third  person  who  had  taken  the  title  for  the  administrator 
could  pass  it  to  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  fraudulent  purchase.  It  is  true 
that  if  the  sale  is  held  to  be  absolutely  void,  he  could  not  pass 
the  title  to  an  innocent  purchaser;  but  the  rules  of  eqxiity, 
which  were  devised  to  protect  the  bona  fide  purchaser  ^  well 
as  the  cestui  que  trust,  would  forbid  that  result,  if  it  could  be 
avoided  consistently  with  the  statute.  The  grantee  of  the  pur- 
chaser at  the  administrator's  sale,  after  having  made  all  the 
inquiries  that  could  be  required  of  a  prudent  man,  might  be 
at  the  mercy  of  a  fraudulent  conspiracy  between  the  persons 
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interested  in  the  administrator's  sale,  resulting  in  the  proof 
that  the  sale,  that  had  in  truth  been  made  to  the  purchaser 
named,  was  in  fact  made  to  the  administrator,  through  the 
intervention  of  the  nominal  purchaser.  On  the  other  hand, 
the  cestid  que  trust,  if  the  administrator  in  fact  purchased  at 
his  own  sale,  has  several  remedies  which  may  afford  him  ade- 
quate relief.  He  may  have  the  sale  set  aside  and  the  adminis- 
trator declared  a  trustee;  he  may  sue  upon  the  administrator's 
bond,  or  he  may  proceed  to  recover  the  penalty  of  double  the 
value  of  the  land  sold,  according  to  section  one  hundred  and 
eighty-nine  of  the  Probate  Act. 

"A  conveyance  cannot  be  said  to  be  utterly  void,  unless  it  is 
of  no  effect  whatsoever,  and  is  incapable  of  confirmation  of  rat- 
ification. The  acceptance  of  the  purchase  money,  with  full 
notice  that  the  administrator  was  the  purchaser,  per  inter pos- 
itcmi  personam,  would  unquestionably  amount  to  a  ratification 
of  the  sale.  The  Court  would  not  countenance  a  partial  dis- 
afiirmance  of  the  sale,  that  would  enable  the  cestui  que  trust 
to  hold  on  to  the  purchase  money,  and  at  the  same  time  re- 
cover the  land.     {Terrell  v.  Au^hau£r,  14  Ohio,  80.) 

It  is  said  by  Mr.  Chief  Justice  Spencer,  in  Anderson  v.  Rob- 
erts, 18  J.  R.  628,  "  Whenever  the  act  done  takes  effect  as  to 
some  purposes,  and  is  void  as  to  persons  who  have  an  interest  in 
impeaching  it,  the  act  is  not  a  nullity,  and  therefore,  in  a  legal 
sense,  is  not  utterly  void,  but  merely  voidable.  Another  test 
of  a  void  act  or  deed  is,  that  every  stranger  may  take  advan- 
tage of  it,  but  not  of  a  voidable  one.''  It  is  not  declared  by 
the  statute  that  the  purchase  by  the  administrator  is  utterly 
void,  but  if  it  is  held  that  the  prohibition  against  his  purchas- 
ing amounts  to  that,  in  effect,  it  does  not  necessarily  follow 
that  strangers  can  allege  that  the  sale  is  void. 

The  Aatutes  of  the  13th  and  27th  Elizabeth,  and  the  stat- 
utes of  the  States  having  the  same  general  purpose,  declare 
that  sales,  etc.,  made  to  hinder,  delay,  or  defraud  creditors 
shall  be  absolutely  void,  and  the  cases  both  in  England  and  the 
United  States  holding  that  those  sales  are  void  only  at  the 
instance  of  the  parties  injured,  are  too  familiar  and  numerous  to 


36  Boyd  tw  B^AiNHMAm  [Sup.  Ct 

Opinioii  of  the   Oourt  —  HhoAeBi  J. 

require  citation.  In  Oreene  v.  Kemfp^lSt  Mao*  515,  tbe  pur* 
cha&er  of  the  equity  of  redemption  attempted,  to  set  up  and 
rely  upon  the  statute  declaring  that  mortgages,  etc,  tainted 
with  usury,  were  "  utterly  void,"  for  the  purpose  of  defeating 
a  recovery  of  the  possession  of  the  mortgaged  premises  by 
the  mortgagee,  who  had  foreclosed,  but  the  Court  held  that 
the  niortgage  was  merely  voidable,  and  that  aa  the  defendant 
was  a  stranger  to  the  mortgage  transaction,  and  possessed  no 
title  in  the  land,  but  only  a  right  to  redeem,  he  could  not  rely 
upon  that  defense,  and  iJiat  only  the  mortgagor  and  those  who 
may  lawfully  hold  the  estate  under  him  could  set  up  the  usury. 
(See,  also,  JadeeoH  v.  Heryryy  10  John,  195 ;  Dix  v.  Vam,  Wyck, 
2  Hill,  522.) 

An  examination  of  the  Probate  Act  will  disclose  the  intent 
of  section  one  hundred  aaid  ninety-three;  and  it  is  apparent 
that  the  objeot  was  not  to  dedaxe  who  might  or  who  might 
not  become  a  purchaser  of  the  property  of  the  estate;  but  it 
was  to  prevent  the  property  from  being  sold  at  a  price  lees 
than  its  true  value,  whieh  might  be  the  case  if  the  adminis- 
trator, either  directly  or  indirectly,  prevented  competition 
among  the  bidders,  by  entering  into  the  marfc^,  either  person- 
ally or  by  his  agents,  or  if,  with  a  view  of  purchasing,  he  was 
tempted  to  undervalue  the  property  in  his  proceedings  respect- 
ing the  sale.  The  protection  to  the  estate  designed  by  that 
section,  can  be  as  fully  secured  by  permitting  the  parties  inter- 
ested in  the  estate  to  set  the  sale  aside  and  have  the  adminis^ 
trator  declared  a  trustee,  as  it  would  be  to  construe  the  sec- 
tion so  as  to  allow  strangers  to  impeach  the  sale,  with  the 
consequent  risk  to  the  hona  fide  purchaser,  without  notice, 
from  the  administrator's  agent,  of  losing  ihe  premises  he  pur^ 
chased,  relying  on  the  apparent  regularity  of  the  probate  pro- 
ceedings and  the  confirmation  of  tbe  sale. 

The  termB  void  and  voidable  are  not  always  employed, 
either  in  the  statutes  or  reports,  with  strict  legal  accuracy, 
but  we  find  no  case  whidi,  when  critically  examined  in  con- 
nection with  the  charae4:^  of  the  action  and  tbe  facts  of  the 
case,  holds  sales  made  in  the  face  of  a  prohibition,  such  as  is 
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found  in  section  one  hundred  and  ninety-thTee,  to  be  utterly 
void.  Many  cases  are  found  in  wliicfa  tlie  c^tui  que  ini9t  or 
his  heirs  have  sued  to  set  aside  :the  sale,  orix>  have  the  trust 
established  and  declared,  and  in  those  cases  the  Courts  have 
said  that  the  sales  vere  void,  or  were  fraudulent  and  void; 
that  is  to  say,  that  when  the  cestui  que  trust,  or  those  claiming 
title  under  him,  manifest  their  election  to  disaffirm  the  sale, 
and  commence  a  suit  to  set  it  aside,  the  Court  pronounces  the 
purchase  by  the  trustee  at  his  o\vn  sale  void  as  against  the 
eeetui  que  trust,  and  sets  it  aside  and  declares  the  trustee  still 
a  trustee,  and  orders  a  new  sale,  or  affords  such  other  relief  as 
the  exigencies  of  the  case  demand.  Such  was  the  case  of 
Michoud  V.  Oired,  4  How,  503,  which  was  a  suit  in  equity, 
by  certain  heirs  of  a  deceased  testator,  against  the  legal  rep- 
resentatives of  one  of  his  executors,  who  was  also  one  of  the 
heirs,  to  obtain  the  complainants'  just  share  of  the  estate  of 
the  testator.  The  two  executors  had  purchased  the  j>Toperty 
of  the  testator  through  an  agent,  and  one  of  the  executors 
purchased  of  his  co-executor  his  half  of  the  property;  and  the 
executor  who  held  all  the  property  having  died,  the  suit  was 
brought  against  his  l^al  representatives.  It  will  be  seen  that 
there  were  no  "  strangers  "  to  the  transaction  among  either  of 
the  parties.  The  complainants  alleged  that  the  sales  were 
fraudulently  made,  and  the  defendants  denied  fraud  in  fact  or 
intention  on  the  part  of  the  executors,  and  alleged  that  the 
sales  were  judicially  ordered  and  conducted,  that  the  pur- 
diases  were  rightfully  made  for  a  fair  price  and  at  public 
auction.  The  Court  held  that  it  would  not  in  such  a  case 
enter  into  an  investigation  as  to  whether  there  was  fraud  in 
fact,  or  whether  the  sale  was  for  a  fair  price  and  made  at  pub- 
lic auction,  but  that  upon  its  being  made  to  appear  that  ike 
trustee  had  purchased  at  his  own  sale,  the  Court  would  set 
the  sale  aside  as  fraudulent  and  void,  as  against  the  cestui  que 
trust  without  further  inquiry.  The  language  employed  by 
Mr.  Jiffitiee  Wayne  in  deliverii^  the  opinion  of  the  Court  is 
comprehensive  enough  to  express  that  the  sale  was  absolutely 
void,  but  that  point  was  not  involved  in  the  case,  for  if  the 
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sale  was  held  to  be  fraudulent  and  void  at  the  instance  of  the 
cestui  que  trust,  that  disposed  of  all  the  questions  arising  upon 
that  branch  of  the  case,  and,  as  we  have  remarked,  there  were 
no  strangers  to  the  transaction  before  the  Court,  but  as  plain- 
tiflFs,  only  some  of  the  heirs  of  the  testator  and  the  representa- 
tives of  other  of  the  heirs;  and  as  defendants,  the  representa- 
tives of  one  of  the  executors.  That  the  Court  did  not  intend 
to  go  further  than  to  hold  the  sale  voidable,  appears  from  the 
fact  that  the  rule  as  to  the  disability  to  purchase,  cited  from 
Sir  Edward  Sugden,  is,  in  the  language  of  the  Court,  "the 
rule  as  to  persons  incapable  of  purchasing  particular  property 
except  under  particular  restraints,  on  account  of  the  rules  of 
equity,"  and  according  to  those  rules  the  sale  was  merely 
voidable;  also  from  the  fact  that  the  cases  cited  by  the  Court, 
among  which  Davoue  v.  Fanning,  2  John.  Oh.  252,  is  relied 
on  as  a  "critical  and  able  review  of  the  doctrine,  as  applied 
by  the  English  Courts  of  Chancery  from  an  early  day,  and  has 
been  received  with  very  few  exceptions  by  our  State  Chancery 
Courts,  as  altogether  putting  the  rule  upon  its  proper  footing," 
hold  that  those  sales  are  merely  voidable;  and  from  the  fur- 
ther fact  that  Court  proceeded  to  set  aside  the  sale  complained 
of,  which  was  a  useless  proceeding  if  it  was  absolutely  void. 
Hardy  v.  De  Leon,  6  Texas,  211,  appears,  by  a  series  of 
amendments,  to  have  been  converted  from  an  action  to  recover 
the  possession  of  the  premises,  into  a  suit  in  equity  to  set 
aside  a  certain  tax  sale  and  an  administrator's  sale,  which  had 
been  procured  by  the  fraudulent  combination  of  the  defend- 
ants. The  plaintiffs  were  the  heirs  at  law  of  De  Leon,  deceased, 
and  the  defendants  were  the  administrators  of  De  Leon  and 
the  purchasers  at  the  tax  sale  and  the  administrator's  sale. 
The  person  who,  it  was  alleged,  purchased  and  took  the  title 
for  the  administrator,  and  who  still  held  the  title,  was  made  a 
defendant.  No  other  person  than  the  administrator  and  the 
purchasers  were  made  defendants,  and  consequently  the  ques- 
tion whether  the  sale  was  absolutely  void  did  not  arise.  On 
this  subject  the  Court  limit  their  remarks  to  one  short  para- 
graph and  say  that  "  a  person  cannot  be  both  buyer  and  seller 
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at  the  same  time;"  and  after  stating  the  rule  on  that  subject 
as  given  by  Chancellor  Kent,  (4  Kent,  5  Ed.  438,)  say:  "  It 
therefore  was  not  error  to  instruct  the  jury,  in  effect,  that  a 
purchase  made  by  a  Sheriff  or  an  administrator  at  his  own  sale 
is  deemed  fraudulent  in  law,  and  that  a  fraudulent  sale  is  void. 
Prima  facie,  the  sale  so  made  was  void,  and  there  do  not  appear 
to  be  any  circumstances  in  the  case  requiring  the  Court  to  con- 
sider the  qualifications  to  which  the  xule  may  be  subject." 
Ko  statute  is  mentioned  that  prohibits  such  a  sale,  and  the  rule 
referred  to  was  the  rule  in  equity,  and  was  not  the  rule  at  law, 
except  in  case  where  the  sale  was  made  by  the  administrator 
directly  to  himself,  which  would  be  void  on  its  face,  because 
there  would  be  but  one  party  to  the  nominal  contract;  and  as 
the  case  called  for  no  expression  of  opinion  whether  a  sale  by 
the  administrator  to  himself,  through  the  agency  of  a  third 
person,  was  a  complete  nullity,  we  think  the  language,  that 
the  sale  "is  deemed  fraudulent  in  law,"  was  inadvertently 
used,  the  Court  merely  intending  to  declare  that  the  sale  was 
fraudulent  and  void  at  the  election  of  the  heirs  of  the  deceased. 
That  such  was  the  meaning  of  the  Court,  is  very  manifest,  for 
Chancellor  Kent^  in  immediate  connection  with  the  passages 
cited  by  the  Court,  says :  "  It  may  be  here  observed,  as  a  gen- 
eral rule  applicable  to  sales,  that  where  a  trustee  of  any 
description,  or  any  person  acting  as  agent  for  others,  sells  a 
trust  estate,  and  becomes  himself  interested,  either  directly  or 
indirectly,  in  the  puifchase,  the  cestui  que  trust  is  entitled  as  of 
course,  in  his  election,  to  acquiesce  in  the  sale  or  to  have  the 
property  re-expoeed  to  sale,  under  the  direction  of  the  Court," 
etc 

We  have  very  clear  and  pointed  authority  on  this  question 
in  the  case  of  Terrell  v.  Auchauer,  14  Ohio  State  R.  80.  It  is 
provided  by  the  statute  of  Ohio  that  "  no  Sheriff  or  other  oflGicer 
making  the  sale  of  property,  either  personal  or  real,  nor  any 
appraiser  of  such  property,  shall  either  directly  or  indirectly 
purchase  the  same;  and  every  purchase  so  made  shall  be  con- 
sidered fraudulent  and  void."  The  defendant,  who  had  been 
one  of  the  appraisers  of  the  land  at  a  foreclosure  sale,  pur- 
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chased  the  land,  reoeired  a  deed,  and  went  into  possession. 
The  plaintiflF,  who  claimed  under  a  deed  of  trust,  brought  an 
action  to  recover  the  possession  of  the  land.  The  Court  say, 
in  substance,  that  the  mischief  which  the  statute  aims  to  pre- 
vent ifl  obviously  that  which  arises  from  fraudulent  appraise- 
ments, made  with  a  view  to  the  individual  advantage  of  the 
appraiser,  when  he  becomes  a  bidder  at  the  sale,  and  that  the 
mischief  is  as  effectually  prevented  by  holding  the  sale  to  be 
voidable  at  the  option  of  the  parties  interested,  on  a  proceed- 
ing for  that  purpose,  as  it  would  be  by  holding  it  to  be  an 
absolute  nullity;  while  the  injurious  consequences  may  b© 
avoided  which  would  often  follow  if  the  sale  be  held  to  be 
Btrictly  void.  We  attach  far  less  force  to  the  argument  of  the 
Court  in  that  case,  drawn  from  the  construction  of  the  word 
'*  considered "  in  the  clause  of  the  Act  declaring  that  "  every 
purchase  so  made  shall  be  considered  fraudulent  and  void,"  as 
indicating  that  the  purchase  shall  be  held  void  when  so 
adjudged  by  the  Court,  in  a  proceeding  to  avoid  the  sale,  than 
we  do  to  the  other  reasons  advanced  by  the  Court,  and  particu- 
larly those  supported  by  the  cases  cited — (The  King  v.  The 
Inhahiiants  of  Hipswell,  8  B.  and  C.  471;  Pearse  v.  Morris, 
2  A.  and  E.  94;  and  Anderson  v.  Roberts,  18  John.  629)  — 
•holding  that  the  word  "void"  will  be  construed  as  "voida- 
ble" when  the  provision  is  introduced  for  the  benefit  of  the 
parties  only,  and  not  for  public  purposes,  and  to  protect  those 
who  are  incapable  of  protecting  themselves. 

We  are  of  the  opinion  that  by  holding  the  sale  to  be  void 
at  the  election  of  the  heirs  or  other  persons  interested  in  the 
estate,  the  mischief  intended  to  be  prevented  by  the  statute 
will  be  obviated,  and  at  the  same  time  those  who,  in  good 
faith  and  without  notice  of  the  constructive  fraud  of  the 
tadministrator,  have  acquired  the  title  through  the  agent  who 
purchased  the  property  for  the  use  of  the  administrator,  will 
be  protected  from  losses,  which  otherwise  could  only  be 
effectually  provided  against  by  an  utter  refusal  to  purchase 
property  that  had  been  sold  at  an  administrator's  sale. 
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Fraud  hy  an  administrator  in  procuring  an  order  jof  sale  of 
land  without  necessity. 

Actual  fraud  is  alleged  and  relied  on  by  the  plaintiff,  and  lie 
assigns  as  error  the  finding  of  the  Court  against  him  on  that 
issue.  The  fraud  complained  of,  stated  generally,  consisted 
in  the  administrator's  having  procured  an  order  of  sale  from 
the  Probate  Court,  when  there  was  no  necessity  for  it.  He 
represented  in  his  petition,  filed  December  18tli,  1S50, 
that  the  estate  was  indebted  seven  hundred  and  seventy 
dollars  on  the  Biron  mortgage,  and  about  two  hundred  dol- 
lars for  other  debts,  and  that  the  personal  property  was 
insufficient  to  pay  the  debts  and  the  expenses  of  adminis- 
tration. His  final  account^  filed  April  2d,  1851,  shows  that 
on  the  23d  of  October,  1850,  he  received  from  Mary  Hina 
eight  hundred  and  ninety  dollars  on  account  of  the  estate. 
Instead  of  applying  the  money  to  the  satisfaction  of  the  mort^ 
gage,  he  purchased  it  in  the  name  of  Bidleman,  for  bis  own 
benefit  Doubtless  the  interest  for  two  months — one  hundred 
and  forty  dollars  —  was  paid  out  of  the  money  paid  to  him  by 
Mary  Hina,  So  far  as  the  order  of  sale  is  concerned,  and  the 
fraud  imputed  to  the  defendant  in  procuring  it,  without  any 
necessity,  it  would  make  no  difference  whether  he  left  the 
mortgage  unpaid  in  Biron's  hands  or  caused  it  to  be  assigned 
to  himself  or  to  some  third  person  for  his  use,  for  he  having 
the  funds  in  his  hands,  that  might  and  ought  to  have  been 
applied  to  the  satisfaction  of  the  mortgage,  he  should  have 
taken  the  necessary  steps  to  have  procured  an  order  tliat  the 
funds  in  his  hands  be  applied  to  that  purpose;  and  the  wrong 
consists  in  the  fact  that  he  procured  an  order  of  sale  to  raise 
money  to  satisfy  a  debt>  which  either  had  been  paid  or  ought 
to  have  been  paid  out  of  moneys  in  his  hands  belonging  to  the 
estate.  The  administrator  was  without  justification,  so  far  as 
appears  from  the  evidence,  in  procuring  an  order  of  sale  to 
raise  means  to  pay  that  debt.  The  payment  might  have  been 
made  soon  after  flie  receipt  of  the  money  in  October,  and  at 
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that  time  the  payment  of  the  mortgage  and  two  months 
interest,  requiring  eight  hundred  and  forty  dollars,  would  have 
left  in  his  hands  fifty  dollars.  It  is  not  charged,  nor  does  it 
appear  in  the  case  that  any  of  the  property  of  the  estate  except 
the  sum  of  eight  hundred  and  ninety  dollars  and  the  lot  in  con- 
troversy, came  to  the  possession  of  Ae  defendant,  and  we  may 
presume  that  the  articles  included  in  the  inventory  under  the 
items  "stoves,  chairs  and  household  furniture,  two  hundred 
dollars ;  trunk  and  clothes,  one  hundred  dollars,"  remained  in 
the  possession  of  the  widow  of  the  deceased;  and  it  is  not 
alleged  that  they  came  to  the  defendant's  hands.  At  the  time 
of  filing  the  petition  for  sale,  there  had  been  allowed  the  claims 
of  appraisers  and  others,  amounting  to  two  hundred  and  ten 
dollars,  and  although  the  claims  may  seem  exorbitant,  yet 
they  had  been  allowed  by  the  Probate  Judge  aa  well  as  the 
administrator;  and,  as  valid  claims  against  the  estate,  they, 
together  with  administrator's  fees,  accruing  and  accrued,  were 
required  to  be  paid ;  and  the  administrator,  not  having  funds 
in  his  hands  sufficient  for  that  purpose,  was  authorized  and  it 
was  his  duty  to  have  raised  the  required  funds  out  of  the  real 
estate  by  sale  or  otherwise.  A  sale  of  a  small  portion  of  the 
real  estate  would  probably  have  been  sufficient;  but  the  Pro- 
bate Court  had  jurisdiction,  and  we  think  the  exclusive  juris- 
diction to  determine  what  portion  of  the  real  estate  should  be 
sold  for  that  purpose;  and  although  the  Court  may  have  erred 
in  that  respect,  its  judgment  cannot  be  revised  or  set  aside  in 
this  collateral  manner.  The  error  can  be  reached  only  by  an 
appeal  taken  directly  from  the  order  of  that  Court. 

And  the  same  may  be  said  in  respect  to  the  order  of  sale,  so 
far  as  it  is  founded  on  the  allied  indebtedness  on  the  mort- 
gage, conceding  that  it  had  been  paid  (considering  the  assign* 
ment  to  Bidleman  for  the  defendant  aj»  a  payment  by  the 
estate,  or  as  vesting  the  mortgage  in  the  estate,)  or  that  it  was 
not  a  subsisting  claim  against  the  estate,  or  that  it  ought  to 
have  been  paid  by  the  administrator,  still  those  were  facts  to 
have  been  proven  before  the  Probate  Court,  on  the  hearing  of 
the  petition  for  sale.     It  is  manifest  that  it  was  quite  suscepti* 
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ble  of  proof,  that  the  administrator  had  in  his  hands  funds 
that  should  have  been  used  for  that  purpose,  and  if  those 
interested  in  the  estate  failed  to  offer  the  evidence  they  are  in 
default;  and  if  it  was  offered  and  was  rejected  by  the  Court, 
or  having  been  received,  the  Court,  notwithstanding  the  evi- 
dence, ordered  the  lot  to  be  sold  for  the  payment  of  the  mort- 
gage, it  was  error  which  might  have  been  corrected  on  appeal ; 
but  if  not  80  corrected,  was  final  and  conclusive  upon  the 
parties  to  the  petition.  The  fraud,  then,  in  procuring  the 
order  of  sale,  so  far  as  the  mortgage  debt  is  concerned,  amounts 
to  this:  that  the  administrator  procured  an  order,  either  upon 
insufficient  evidence,  or  contrary  to  the  evidence  that  was 
accessible  to  the  heir  at  law,  and  was  or  might  have  been 
introduced  by  her,  which,  instead  of  being  a  fraud  of  which 
another  Court  will  take  cognizance,  is  but  the  case  of  an  error 
in  the  judgment  of  the  Probate  Court,  or  of  neglect  on  the 
part  of  one  of  the  parties  to  present  his  case;  and  we  agree 
with  the  learned  Judge  of  the  Court  below  in  his  finding,  that 
there  was  no  actual  fraud  in  procuring  the  order  of  sale,  and 
in  holding  that  in  relation  to  the  nocessity  or  the  sale,  the 
plaintiff  is  concluded  by  the  order  declaring  that  it  was  neces- 
sary, and  directing  it  to  be  made. 

Ignorance  08  a  ground  of  relief  in  equity. 

It  is  proper  to  remark  here  that  we  do  not  concede  as  much 
force  and  consequence,  as  do  the  counsel  for  the  plaintiff,  to 
the  fact  that  Mary  Hina  was  an  ignorant  Kanaka  woman, 
unacquainted  with  legal  proceedings  and  almost  ignorant  of 
our  language.  We  cannot  obliterate  the  recognized  rules  of 
law,  requiring  of  all  persons  the  diligence  and  attention 
demanded  of  a  prudent  man  in  the  transaction  of  his  own 
business,  and  establish  a  measure  of  care  and  diligence  for 
each  particular  case.  If  she  did  not  understand  the  value  of 
the  receipt  she  said  Blankman  gave  her  for  the  money  she 
paid  him,  or  if  she  did  not  comprehend  the  meaning  or  the 
object  of  the  petition  for  sale,  unless  it  is  also  proven  that  she 
relied  upon  Blankman  for  information  respecting  those  mat- 
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ters,  and  that  he  misrepresented  them,  her  ignorance  of  theiV 
objects,  value  and  meaning,  affords  no  grounds  for  relief. 

Statute  of  Limitations. 

The  defendant  relies  on  the  Statute  of  Limitations  as  a 
defense  to  the  action.  The  statute  is  applicable  alike  to  all 
causes  of  action — to  a  cause  of  action  in  equity  as  well  as  one 
at  law.  The  statute  governing  this  case,  is  foimd  in  the  fourth 
subdivision  of  division  third  of  section  seventeen  of  the  Act 
concerning  the  limitations  of  civil  actions,  which  is  as  follows : 
"  Within  three  years  *  *  *  anactionfor  relief  on  the  ground 
of  fraud,  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  accrued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud."  The  cause  of  action  accrued  in 
1851,  the  date  of  the  purchase  by  Keis  for  the  defendant  at 
his  sale  as  administrator.  The  defendant  in  his  answer  says 
^^that  the  pretended  cause  of  action  in  said  complaint  set 
forth,  did  not  accrue  at  any  time  within  five  years  next  before 
the  commencement  of  this  action,  and  he  sets  up  and  relies 
upon  the  statute  in  such  case  made  and  provided  in  bar  of 
said  action,  as  if  herein  specially  pleaded."  The  plaintiff  in 
his  replication  denies  "that  the  pretended  cause  of  action  in 
said  complaint  set  forth  did  not  accrue  at  any  time  within  four 
years  next  before  the  commencement  of  this  action ; "  and  for 
a  further  replication  he  says  "that  the  several  acts  of  fraud 
set  forth  and  alleged  in  said  complaint  were  not  discovered  by 
said  Mary  Hina  or  this  plaintiff  until  within  three  years  next 
preceding  the  commencement  of  this  action."  The  Court  found 
"  that  the  knowledge  that  the  purchase  of  said  premises  at  the 
probate  sale,  and  at  the  foreclosure  sale  were  made,  and  the 
lands  held  thereunder  for  the  benefit  of,  and  in  trust  for  the 
defendant  Blankman,  did  come  to  Mary  Hina  more  than  five 
years  before  the  commencement  of  this  action."  As  the  acts 
constituting  the  fraud  complained  of  are  alleged  to  have  been 
committed  more  than  three  years  before  the  commencement  of 
the  action,  the  complaint  should  have  stated  the  discovery  of 
them  within  the  three  years,  (Sublette  v.  Turner^  9  Cal.  423,) 
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but  as  the  discovery  within  the  three  years  is  averred  in  gen- 
eral terms  in  the  replication  and  the  issue  thereupon  was  tried 
without  objection  in  the  Court  below,  the  finding  will  be  taken 
as  if  made  upon  an  issue  properly  raised  by  the  pleadings. 

It  is  objected  that  the  defendant  has  not  set  up  the  particu- 
lar Statute  of  Limitations  applicable  to  cases  of  this  nature, 
and  that  in  order  to.  avail  himself  of  the  benefits  of  any  of  the 
provisiona  of  the  statute,  he  should  have  pleaded  all  the  statr 
utes  upon  which  he  intended  to  rely,  in  separate  defenses. 

The  defendant,  relying  for  answer  upon  any  provision  of 
the  Statute  of  Limitations  is  not  required,  nor  do  the  rules  of 
pleading  permit  him  to  all^e  matter  of  law.  The  facts  are 
required  to  be  stated  which  bring  the  case  within  the  opera- 
tion of  the  statute,  and  the  Court  will  apply  to  them  the  law. 
To  an  action  of  ejectment  the  defendant  pleads  that  the  cause 
of  action  did  not  accrue  within  ten  years  next  before  the  com- 
mencement of  the  action.  This,  though  negative  in  form,  ia 
in  fact  an  affirmative  answer,  and  is  in  effect  an  averment  that 
the  cause  of  action  accrued  more  than  ten  years  before  the  com- 
mencement of  the  action.  When  tested  by  a  demurrer,  it  will 
be  found  to  be  sufficient,  for  if  it  accrued  more  than  ten,  it 
must  have  accrued  more  than  five  years,  next  before  the  com- 
mencement of  the  action.  The  nature  of  the  action,  not  the 
allegations  of  the  defendant,  will  determine  what  statute  is  ap- 
plicable as  a  bar  to  a  recovery. 

When  the  defendant  demurs  on  the  ground  of  the  Statute 
of  Limitations  to  a  complaint,  on  the  face  of  which  it  appears 
that  the  cause  of  action  accrued  anterior  to  the  longest  period 
prescribed  as  a  bar,  the  demurrer  is  sustained,  not  because  the 
complaint  states  as  the  time  when  the  cause  of  action  accrued, 
any  period,  the  time  from  which  to  the  commencement  of  the 
action,  corresponds  with  the  time  prescribed  in  any  particular 
statute  as  a  bar,  but  because  the  time  as  stated  since  it  accrued 
exceeds  the  time  defined  as  a  limitation  of  actions  of  that 
nature.  If  the  plaintiff  fails  to  state  truly  one  of  the  essential 
parts  of  his  cause  of  action,  to  wit:  the  time  when  it  accrued 
—  which,  if  stated,  truly  would  show  that  he  had  no  subsist- 
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ing  cause  of  action,  it  is  impossible  to  see  why  the  defendant 
may  not  aver  the  truth  in  that  respect,  and  if  it  is  established 
on  the  trial,  secure  the  same  result. 

The  Court  below  found  that  the  knowledge  that  the  pur- 
chase of  the  premises  at  the  probate  sale  was  made  for  the 
benefit  of  and  in  trust  for  the  defendant,  came  to  Mary  Hina 
more  than  five  years  before  the  commencement  of  this  action, 
and  the  plaintiff  complains  of  the  finding  on  the  ground  that 
it  was  unsupported  by  the  evidence.  The  defendant  contends 
that  the  saving  clause  of  section  seventeen  of  the  Statute  of 
Limitations  is  applicable  only  to  actions  founded  oir  fraud  in 
fact.  The  rights  of  a  party  seeking  relief  on  the  ground  of 
constructive  fraud  in  an  action  cognizable  only  in  equity,  were 
conserved  until  a  discovery  by  the  a^ieved  party,  of  the 
facts  constituting  the  fraud,  and  as  the  Statute  of  Limitations 
is  now  applicable  alike  to  all  causes  of  actions,  it  would  be 
but  reasonable  to  hold  that  parties  should  have  the  benefit  of 
the  saving  clauses  of  the  statute  in  that  class  of  cases  as  well  as 
those  that  were  formerly  within  the  statute,  if  it  can  properly 
bear  that  construction;  and  as  neither  the  limitation  nor  the 
saving  clause  is  confined  to  cases  of  actual  fraud,  we  see  no 
reason  for  giving  the  statute  the  restricted  construction  claimed 
for  it  by  the  defendant. 

The  evidence  in  the  record  fails  to  show  a  discovery  by 
Mary  Hina  of  the  fact  constituting  the  fraud  —  that  is,  of  the 
purchase  of  the  property  by  the  defendant,  per  interpositam 
personam,  at  his  own  sale  —  within  three  years  next  before  the 
commencement  of  the  action ;  nor  does  it  appear  that  the  facts 
actually  or  presumptively  within  her  knowledge  were  suffi- 
cient to  have  put  her,  as  a  person  of  ordinary  intelligence  and 
prudence,  upon  inquiry.  She  is  chargeable  with  knowledge 
of  the  state  of  the  account  between  the  defendant  and  the 
estate;  of  the  petition  for  sale  and  the  orders  and  proceedings 
thereon,  and  of  the  conveyance  to  Reis;  and  it  may  be  con- 
ceeded  for  the  purpose  of  this  question  that  she  knew  that 
the  defendant,  instead  of  satisfying  the  Biron  mortgage,  pro- 
cured it  to  be  assigned  to  Bidleman,  who  foreclosed  it  and 
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purchased  the  premises  for  the  defendant's  use  at  the  fore- 
closure sale;  that  Reis  conveyed  the  premises  to  Bidleman, 
who  afterwards  conveyed  them  to  the  defendant;  that  she 
believed,  when  she  was  turned  out  of  possession  by  the  Sheriff 
under  the  writ  issued  upon  the  judgment  in  ejectment  recov- 
ered against  her  by  Bidleman,  that  she  was  dispossessed  by 
the  defendant;  and  that  she  consulted  counsel,  or  attempted 
so  to  do,  about  recovering  the  lot  from  the  defendant.  But 
all  these  facts  are  consistent  with  the  apparent  fact  that 
Reis. purchased  in  good  faith  for  his  own  use,  and  they  were 
not  sufficient  to  put  her  upon  inquiry  as  to  the  true  character 
of  his  purchase.  The  fact  that  she  cherished  her  claim  to  the 
lot  and  intended,  at  some  time,  to  institute  proceedings  for  its 
recovery  from  the  defendant,  falls  short  of  proving  that  she 
knew,  or  had  any  intimation  of  the  capacity  in  which  Reis 
acted  in  making  the  purchase.  The  respondent's  counsel 
admits  that  Mary  Hina  may  not  have  discovered  for  a  time 
that  the  respondent  became  the  purchaser  through  the  inter- 
vention of  another;  and  we  are  unable  to  find  any  evidence 
in  the  record  tending  to  show  that  she  afterwards  made  the 
discovery  or  was  put  upon  inquiry,  until  her  conversation  with 
Bidleman  in  1861. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Mr.  Justice  Cubbey  and  Mr.  Justice  Sawyeb  being  disqual- 
ified, did  not  sit  in  the  cause. 


JOHN  S.  HAGER  v.  JAMES  SHINDLER  and  SlilOX 

SHINDLER. 

Ji'viMWCTiON  OF  Court  of  Equity  whebe  theur  is  a  Remedy  at  IjAw. —  A 
Conrt  of  equity  has  Jurisdiction  at  the  salt  of  the  Judf^ment  creditor  who  has 
purchased  land  at  SherlfTs  sale,  and  received  a  Sheriff's  deed  therefor,  to 
annul  and  set  aside,  as  a  cloud  upon  title,  a  deed  of  the  land  given  before 
the  recovery  of  Judgment  by  the  Judgment  debtor,  without  consideration, 
and  to  defraud  the  creditor. 

Equity  and  Ijkw  Jurirdiction. —  Before  a  case  can  be  considered  as  beyond  the 
reach  of  a  Court  of  equity,  It  must  be  made  to  appear  that  the  legal  remedy 
would  be  adequate  and  complete. 
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Points  decided. 

CoMPXiAiNT  IN .  Action  bt  Cbeditor  jusaxnrt  Debtob^ —  The  complalat.  In  a  salt 
in  equity  brought  by  the  Judgment  creditor  who  has  a  Sheriff's  deed  of 
land,  to  set  aside  and  cancel  a  deed  of  the  same  glyen  by  the  Judgment 
debtor  before  the  recoTery  of  Judgment  to  defraud  the  creditor,  need  not  arer 
that  the  plaintiff  has  exhausted  his  remedy  at  law  by  issuing  an  ezecatloa 
and  baying  it  returned  nulla  horui. 

A.  Cloud  on  Titlb  may  be  removed  ist  Onb  not  in  Possbssion. —  A  Judg- 
ment creditor  need  not  be  in  possession  of  land  to  enable  him  to  maintain 
a  suit  in  equity,  after  he  has  a  Sberiff*s  deed,  to  cancel  a  deed  of  the  samfl 
given  by  the  debtor  to  defraud  him  before  he  recovered  Judgment. 

OoMPi^iNT  BY  Cbeditor  to  can'Cbl  Fraudulent  Deed  Of  Debtor. —  A  cred- 
itor who  has  purchased  land  of  the  debtor  at  Sheriff's  •  sale,  and  obtained  a 
Sheriff's  deed  therefor,  in  a  complaint  to  cancel  a  deed  given  by  the  debtor 
to  defraud  him  before  Judgment  was  recovered,  need  not  aver  that  the  debtor 
was  Insolvent  when  he  made  the  deed. 

Deed  to  defraud  Creditors. —  A  deed  of  land  may  be  made  to  hinder,  delay, 
and  defraud  creditors  by  a  rich  man  as  well  as  one  who  is  insolvent. 

Creditor's  Bk.l  and  Suit  to  cancbl  Fraudulent  Deed. —  There  is  a  dis- 
tinction between  a  creditor's  bill  and  a  suit  in  equity  by  one  who  has  a 
Sheriff's  deed  of  land,  to  cancel  a  fraudulent  deed  of  the  same  made  by  a 
debtor  before  the  Sheriff's  sale  or  recovery  of  Judgment. 

Limitation  of  Action  to  cancel  Fraudulent  Dbed.- — The  Judgment  creditor 
who  has  received  a  Sheriff's  deed  of  the  debtor's  land,  may  bring  an  action 
to  cancel  a  fraudulemt  deed  of  tbe  same  made  by  the  debtor  before  Judg- 
ment, at  any  time  within  three  years  after  the  execution  and  delivery  of 
the  Sheriff's  deed. 

Communication  from  Client  to  Attorney. —  Whether  a  communication  by  a 
client  to  his  attorney  was  made  in  conlldencev  is  a  question  of  fact  to  be 
disposed  of  by  the  Court. 

When  Attorney  may  testify  to  Client's  Communication. —  If  the  attor- 
ney, while  managing  a  suit  for  the  client,  receives  a  deed  of  the  client's 
property  without  consideration,  and  then,  at  the  client's  request,  deeds  the 
property  to  another  person  without  consideration,  these  facts  are  not 
privileged  communications,  and  the  attorney  may  be  required  to  disclose 
them  as  a  witness  in  a  suit  by  a  creditor  to  cancel  the  deeds. 

Client  and  Attorney  —  Confidential  Communications. —  If,  pending  the 
relation  of  client  and  attorney,  the  client  communicates  to  the  attorney  a 
fact  foreign  to  the  object  for  which  the  attorney  was  retained ;  the  com- 
munication is  not  confidential. 

Privileged  Communications  from  Client  to  Attorney. —  If  an  attorney  is 
retained  In  an  action,  and  the  cllenf  after  final  Judgment  makes  disclosures 
respecting  the  subject  of  the  foregone  employment,  the  ccHnmunlcations  are 
not  privileged. 

Commissioner  to  bzecutb  Deed. —  The  appointment  of  a  Commissioner  by 
the  Court,  la  a  final  decree  to  execute  a  deed»  If  the  defen^dant  fall  to  do  so 
within  a  given  time ;  Held,  not  to  justify  the  reversal  of  the  Judgment. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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E.  Casserhj,  for  Appellants. 

Where  plaintiff  has  an  adequate  remedy  at  law,  he  cannot 
go  into  eqnity.  {Dewitt  v.  Hays,  2  Cal.  463 ;  Lupton  v.  Lup- 
ton,  3  Cal.  121 ;  Merrill  v.  Gorham,  6  Cal.  42.) 

If  the  conveyance  of  the  lot  in  question  to  Simon  Shindler 
be  void  as  against  the  plaintiff,  he  could  have  brought  eject- 
ment. {JacJi'Son  V.  Seward,  5  Cow.  67 ;  Jaclcson  v.  Myers,  18 
Johns.  426;  Jaclcson  v.  Mather,  7  Cow.  301;  Chat,  Co.  Bank 
V.  EisJey,  19  N.  Y.  369,  371,  372,  375.)  A  general  rule  further 
is,  that  before  coming  into  equity,  the  plaintiff  should  first 
have  exhausted  his  remedies  at  law,  by  issuing  execution  and 
having  it  returned  nulla  "bona,  which  the  bill  should  show. 
{Hulbert  v.  Grant,  4  Monroe,  Ky.  682,  and  cases  cited;  Hey- 
nentann  v.  Dannenbei^g,  6  Cal.  380.)  This  rule  is  of  invariable 
application  to  a  bill  filed  by  a  creditor  to  reach  equitable 
assets.  The  principle  of  it  should  reach  this  case,  at  least  to 
the  extent  of  requiring  the  plaintiff  always  to  show,  in  asking 
equity  to  remove  a  cloud  from  the  title  to  real  estate  bought 
by  liim  under  his  own  execution,  that  before  selling  his  debtor's 
land,  the  personalty  had  been  exhausted  or  that  none  had  been 
found,  as  directed  in  the  Practice  Act.  (Practice  Act,  210, 
of  "the  execution.")  Though  when  a  stranger  to  the  judg- 
ment purchases,  the  rule  may  be  otherwise. 

The  plaintiff  in  this  case  sues  with  the  rights  of  a  "creditor" 
imder  the  statute,  not  of  a  "  purchaser."  (Ridgway  v.  Under- 
wood,  4  Wash.  C.  C.  129,  137;  Jaclcson  v.  Ham,  15  Johns. 
261.)  A  creditor  is  less  favored  than  a  purchaser,  because  the 
latter  buys  on  the  faith  of  getting  a  title  to  specific  property, 
while  the  former  has  only  a  general  right  to  have  his  debt  paid 
out  of  any  property  of  the  debtor. 

In  New  York  the  law  may  at  length  be  deemed  settled, 
(against  many  previous  dicta  at  least,  so  far  as  it  can  be  by 
two  most  elaborate  and  conclusive  judgments  of  a  Court  of 
marked  ability  and  learning,  (though  not  the  appellate  Court, )^ 

Vol.  XXIX.— 4 


50  Hageb  v.  Shindleb.  [Sup.  Ct- 


Argument  for  Appellants. 


which  have  not  yet  been  disturbed,  that  a  judgment  creditor 
cannot  come  into  equity  to  set  aside  a  conveyance  alleged  to 
be  a  fraudulent  obstruction  to  an  execution,  without  showing 
execution  issued.  (McCullough  v.  Colby,  5  5o8w.  477,  and 
see  decision  487  to  496,  reviewing  all  the  authorities;  North 
American  Fire  Insurance  Company  v.  Oraham,  5  Sandf.  197 
198^  204;  see,  also,  Neate  v.  Marlborough,  3  Myl.  &  Cr.  407, 
415-421, 14  Eng.  Ch.) 

The  language  of  the  complaint  shows  the  fraud  alleged  in 
this  case  is  under  the  Statute  of  Frauds  of  this  State,  and 
especially  sections  twenty  and  twenty-three.  (Wood's  Digest, 
106,  107.)  Those  sections  are  a  re-enactment  without  substan- 
tial change  (as  in  the  other  States  of  the  Union)  of  the  English 
statutes  of  Elizabeth.  Section  twenty-three  of  our  Act  makes, 
however,  an  important  change  in  the  language,  and  in  the  mean- 
ing of  the  English  statutes  as  re-enacted  in  the  other  States 
of  the  American  Union,  with  the  single  exception,  perhaps,  of 
New  York.     It  is  as  follows: 

"  The  question  of  fraudulent  intent  in  all  cases  arising  under 
the  provisions  of  this  Act,  shall  be  deemed  a  question  of  fact 
and  not  of  law,  nor  shall  any  conveyance  or  charge  be  ad- 
judged fraudulent  as  against  creditors  or  purchasers,  solely 
on  the  ground  that  it  was  not  founded  on  a  valuable  consider- 
ation." 

One  clear  effect  of  this  statutory  provision  is  to  abolish  for- 
ever in  this  State  the  whole  doctrine  of  "  constructive  fraud," 
with  all  its  undefined  and  therefore  mischievous  consequences 
in  jurisprudence.  "  It  may  be,"  says  the  Xew  York  Superior 
Court,  in  Nicholson  v.  Leavitt,  4  Sandf.  287,  "  that  the  doc- 
trine thus  meant  to  be  exploded  has  been  in  a  measure  revived 
by  some  modern  decisions;  but  we  are  satisfied  that  to  revive 
the  doctrine  is  to  repeal  the  statute." 

A  cause  of  action  for  fraud  is  barred  in  this  State  in  three 
years  from  the  fraud,  and  there  is  no  pretense  in  this  case  that 
the  plaintiff  did  not  know  the  facts  at  the  time  when  they 
occun-ed.  (Act  defininc:  time  of  commencing  civil  actions, 
etc.,  Sec  17,  sub.  4,  Wooers  Digest,  47.)     The  fraud  occurred 
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and  the  cause  of  action  accrued  at  the  date  of  the  conveyance 
to  Simon  Shindler,  March  21st,  1855.  {Sublette  v.  Jenkins, 
9  Cal.  425 ;  Pyle  v.  Beckivith,  1  J.  J.  Marsh,  445 ;  2  Parsons' 
Contracts,  371,  372,  edition  of  1855,  and  cases  cited  in  notes 
^,  ^j  y,  z.)  This  is  undoubtedly  the  true  rule  in  this  case,  as 
otherwise  a  plaintiff  would  have  it  in  his  power  by  his  own 
will  to  postpone  indefinitely  the  running  of  the  statute,  which, 
by  all  the  authorities,  he  never  can  do.  Or,  at  all  events,  the 
cause  of  action  accrued  at  the  date  of  the  Sheriff's  sale  to  the 
plaintiff,  February  2,  1856.  (Cox  v.  Cox,  6  Eichardson's  Eq. 
S.  C.  275 ;  McDonald  v.  May,  1  Eich.  91 ;  Thrower  v.  Cureton, 
4  Strobhart's  Eq.  155,  S.  C.)  In  either  view  the  action  was 
barred  at  its  date,  more  than  three  years  having  elapsed. 

The  testimony  of  E.  B.  Mastick,  a  witness  for  the  plaintiff, 
was  inadmissible  and  incompetent  within  the  established  doc- 
trine as  to  coinmimications  between  attorney  and  client;  and 
the  Court  erred  in  admitting  it  against  the  objections  of  the 
defendants  respectively.  (1  Phillips'  Ev.  158,  159,  K  Y.  Ed. 
59;  Williams  v.  Fitch,  18  N".  Y.,  4  Smith,  551;  BariJc  of  Utica 
V.  Mersereau,  3  Barb.  Ch.  595 ;  Turquind  v.  Knight,  2  Mees.  & 
W.  98 ;  Taylor  v.  Blacklow,  3  Bingham  N.  C.  235 ;  Peter  v. 
Wathins,  3  Bingham  N.  C.  421 ;  Clayton  v.  Skinner,  2  Swanst. 
221;  In  re  Aitkins,  4  Bamw.  &  Aid.  47;  Foster  v.  Eall,  12 
Pick.  89.) 

The  communication  or  the  knowledge  is  privileged  within 
the  rule,  though  it  be  made  to  or  acquired  by  the  attorney  in 
view  or  for  the  purpose  of  a  contemplated  fraud.  {BavJc  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  528,  598-600,  and  cases  cited; 
Parker  v.  Carter,  4  Munf .  273 ;  Cormack  v.  Heaihcote,  2  Brob. 
&  Bing.  4;  Shellard  v.  Harris,  5  Carr.  &  P.  593;  Landsbergcr 
V,  Oorham,  5  Cal.  450;  Bowman  v.  Norton,  5  Carr.  &  P.  177.) 

Delos  Lake,  for  Respondent. 

The  appellants'  proposition  that  the  Simon  Shindler  con- 
veyance may  be  attacked  for  fraud  in  an  action  of  ejectment, 
and  therefore  equity  has  no  jurisdiction  to  decree  it  to  bo 
fraudulent  and  void,  is  not  sitstained  by  any  of  the  authorities 
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cited,  and  is  untenable.  The  following  authorities  are  con- 
clusive: Ilildreth  v.  Sands,  2  John.  Ch.  35;  same  case,  14 
John,  493;  Mohawk  Bank  v.  Atwaier,  2  Paige  Ch.  54;  Wil- 
lard's  Eq.  Juris.  145;  Boyd  v.  Dunlap,  1  John.  Ch.  479; 
Darie  v.  Zignego  et  ah,  October  term,  1863. 

The  foregoing  authorities  are  also  an  answer  to  the  appel- 
lants' fourth  point,  viz:  that  the  plaintiff  must  fail  in  the 
action,  because  he  was  not  in  possession  at  the  time  the  suit 
was  commenced. 

The  plaintiff  sues  \vith  the  rights  of  a  purchaser  at  the 
Sheriff's  sale,  and  stands  in  the  same  situation  that  he  would 
if  he  had  been  a  stranger  to  the  judgment  instead  of  being  the 
judgment  creditor.  He  is  not  pursuing  the  defendants  as  a 
^'creditor,"  but  as  the  owner  of  this  land.  He  is  invested, 
undoubtedly,  with  the  same  rights  that  he  had  as  a  judgment 
<;reditor  to  question  the  validity  of  the  conveyances.  In  this 
sense  he,  as  purchaser,  ma\  be  said  to  have  the  rights  of  a 
creditor.  (See  remarks  of  JFr.  Justice  Spencer,  in  Sands  v. 
Hildreth,  14  John.  497.) 

The  substantive  cause  of  action  is  not  the  fraud  of  the 
Shindlcrs  in  passing  the  apparent  title  by  the  sham  deeds,  as 
the  appellants'  counsel  erroneously  supposes,  but  that  the 
plaintiff  has  acquired  a  good  title  to  the  land  by  virtue  of  the 
judgment  and  execution  sale  and  Sheriff's  deed,  and  that  Simon 
Shindler  holds  a  void  conveyance  of  a  prior  date,  which, 
though  good  in  form,  is  void  in  fact  for  fraud,  and  therefore  a 
continuing  cloud  on  the  plaintiff's  title;  and  the  fraudulent 
acts,  as  set  forth  in  the  complaint,  are  stated  for  the  purpose 
of  showing  that  the  conveyance  is,  in  fact,  void  as  against  the 
plaintiff,  and  a  cloud  on  his  title,  which  a  Court  of  equity 
ought  to  dispel.  (2  Story's  Eq.  Juris.,  Sees.  699,  700,  et  seq.; 
Pettit  V.  Shepherd,  5  Paii^e,  492,  501;  Van  Doren  v.  The 
Mayor  of  New  York,  9  Id.  388.) 

But  even  if  the  action  is  one  against  which  the  statute  would 
run,  it  has  not  yet  barred  the  action. 

The  appellants'  counsel  has  overlooked  the  fact  that  the 
Sheriff's  deed  to  the  plaintiff  was  made  October  3d,  1857,  and 
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this  action  was  commenced  January  6th,  1860,  lees  than  three 
years  thereafter.  Xo  cause  of  action  accrued  to  the  plaintiff, 
as  purchaser,  till  he  became  the  owner  of  the  legal  titl& 
(Angel  on  Limitations,  p.  55.) 

The  Sheriff's  sale  was  December  10th,  1856,  instead  of 
Februarj'  2d,  18  56,  as  stated  in  appellants'  brief. 

The  appellants'  counsel  objects  that  the  testimony  of  Mr. 
Mastick  was  inadmissible,  under  the  rule  that  an  attorney  at 
law  is  not  at  liberty  to  disclose  communications  had  between 
attorney  and  client.  The  rule  undoubtedly  is  that  an  attorney 
will  not  be  permitted  to  testify  to  communications  made  by 
his  clients  for  the  purpose  of  legal  advice  or  aid  upon  the  sub- 
ject of  his  rights  and  liabilities.  (1  Greenleaf  s  Ev.,  Sec.  240.) 
But  this  probably  is  the  first  case  in  which  it  was  ever  con- 
tended that  the  rule  extended  to  the  case  where  an  attorney 
was  an  actor  and  party  in  the  business  —  as  the  grantee  ini  one 
conveyance,  and  grantor  in  another. 

Greenleaf  (Vol.  1,  Sec.  242)  says:  "The  rule  is  limited  to 
cases  where  the  witness  learned  the  matter  in  question  only 
as  counsel,  solicitor,  or  attorney,  and  in  no  other  way.  If, 
therefore,  he  was  a  party  to  the  transaction,  and  especially  if 
he  were  a  party  to  the  fraud,  or,  in  other  words,  if  he  were 
acting  for  himself,  though  he  might  also  be  employed  for 
anotlier,  he  would  not  be  protected  from  disclosing,  for  in  such 
a  case  his  knowledge  would  not  be  acquired  solely  by  his  being 
employed  professionally." 

So,  where  the  attorney  makes  himself  a  subscribing  witness, 
he  thereby  assumes  another  character  for  the  occasion,  adopts 
the  duties  which  it  imposes,  and  is  bound  to  give  evidence  of 
all  that  a  subscribing  witness  can  be  required  to  prove.  (Id., 
Sec.  244.) 

A  fortiori,  an  actual  party  to  the  instrument 

None  of  the  cases  cited  by  appellants'  counsel  touch  the 
question.  Besides,  Mr.  Mastick  was  never  the  attorney  for 
Simon  Shindler. 

It  may  be  stated  as  a  general  proposition  that  a  Court  of 
equity    has    all    the    powers   necessary  to    render    its  decrees 
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effectual.  If  it  can  act  directly  upon  the  property  which  is 
the  suhject  of  the  suit,  it  may  transfer  the  title  by  any  con- 
venient method.  If  the  holder  of  the  title  be  within  reach  of 
process,  he  may  be  compelled  by  attachment  to  execute  the 
necessary  conveyance.  If  he  contumaciously  refuse,  or  be 
beyond  the  jurisdiction,  so  that  an  attachment  will  not  reach 
him,  or  if  he  be  an  infant,  incapable  of  acting,  the  Court  may 
appoint  another  to  execute  a  conveyance  on  his  behalf.  Such, 
has  been  the  uniform  practice  in  this  State,  and  many  titles  to 
valuable  lands  are  doubtless  held  under  such  conveyances. 
{Yoden  v.  Stanford,  T  Monroe,  478;  People  v.  Boring,  8  Cal. 
406.) 

A  case  has  recently  been  decided  by  the  Supreme  Court  of 
the  United  States,  {Brignardello  v.  Matilda  G.  Gray,)  on  a 
writ  of  error  to  the  United  States  Circuit  Court  for  this  State, 
where  it  is  said  this  precise  question  was  presented,  and  the 
power  was  sustained. 

By  the  Court,  Shafter,  J, 

The  complaint  in  this  action  alleges  that  the  paintiff  is  the 
owner  of  a  certain  lot  in  the  City  and  County  of  San  Fran- 
cisco, under  and  by  virtue  of  a  Sheriff's  deed  executed  to  him 
as  the  purchaser  of  said  lot  at  an  execution  sale  on  the  10th 
day  of  December,  1856.  That  the  execution  issued  upon  a 
judgment  in  his  favor  against  the  defendant,  James  Shindler, 
and  one  Leonard,  rendered  February  2d,  1856.  That  at  the 
time  of  the  sale  the  lot  was,  and  for  several  years  had  been, 
the  property  of  James  Shindler.  That  pending  the  action  in 
which  the  plaintiff's  judgment  was  recovered,  James  Shindler 
conveyed  the  lot  to  E.  B.  ^fastick,  who  conveyed  it  thereafter 
to  Simon  Shindler.  That  both  conveyances  were  voluntary 
and  were  made  with  intent  to  delay  and  defraud  the  creditors 
of  James  Shindler,  of  whom  the  plaintiff  was  one.  The  bill 
prays,  amongst  other  things,  that  the  deeds,  respectively,  may 
be  decreed  to  be  fraudulent  and  void.  The  case  was  tried  by 
the  Court  —  the  findings  were  in  favor  of  the  plaintiff,  and  the 
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appeal  is  from  the  judgment,  and  from  the  order  denying  the 
-defendants'  motion  for  a  new  trial. 

Bight  of  purchaser  at  Sheriff's  sale  to  go  into  equity,  to  have  a 
fraudulcjit  deed  of  the  judgment  debtor  set  aside. 

Pirst — It  is  claimed  on  behalf  of  the  appellants  that  the 
case  made  is  not  within  the  equity  jurisdiction,  and  the  reason 
assigned  is,  that  relief  at  law,  by  ejectment,  would  be  adequate 
and  complete. 

In  support  of  this  proposition  we  are  referred  to  Detvitt  et 
als.  V.  Hays,  2  Cal.  463 ;  Lupton  v.  Lupton  et  als,,  3  Cal.  121 ; 
Merrill  v.  Gorham,  6  Cal.  42.  We  have  examined  these  cases. 
They  recognize  the  general  rule  that  the  equity  jurisdiction  is 
limited  to  cases  where  there  is  no  remedy  at  law  or  none  that 
is  plain,  adequate  and  complete;  but  they  throw  little  or  no 
light  upon  the  question  as  to  whether  this  particular  case  is 
within  the  rule  or  without  it. 

It  is  not  enough  that  the  plaintiff  could  have  established  his 
title  as  against  the  title  of  Simon  Shindler,  in  an  action  of 
ejectment.  Before  the  case  can  be  considered  as  beyond  the 
reach  of  a  Court  of  equity,  it  must  be  made  to  appear  that 
the  legal  remedy  would  be  adequate  and  complete. 

The  appeal  here  is  to  that  branch  of  the  concurrent  juris- 
diction in  which  the  peculiar  remedies  afforded  by  Courts  of 
equity,  constitute  the  principal  ground  of  jurisdiction.  The 
relief  asked  is,  that  certain  deeds,  alleged  to  be  fraudulent, 
may  be  cancelled  by  decree.  The  bill  is  brought  upon  the 
principle  of  quia  timet;  that  is  for  fear  that  the  deeds  may  be 
vexatiously  or  injuriously  used  against  the  plaintiff  when  the 
evidence  to  impeach  them  may  have  been  lost.  The  justice 
invoked  is  not  remedial  so  much  as  precautionary  or  preven- 
tive. If  an  instrument  ought  not  to  be  used  or  enforced,  it 
is  against  conscience  for  the  party  holding  it  to  retain  it, 
since  he  can  retain  it  only  for  some  sinister  purpose.  If  it  is 
a  deed  purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncancelled  state  necessarily  has  a  tendency  to 
throw  a  cloud  over  the  title;  and  it  is  always  liable  to  be 
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applied  to  improper  purposes.  Preventive  justice  is  what  ia 
needed,  and  a  Court  of  law  has  no  power  to  administer  it* 
{Bhattuch  y.  Carson^  2  Cal.  588.) 

Bight  of  purchaser  at  Sheriff's  sale  to  have  fraudulent  deed  of 
judgment  debtor  set  aside  in  equity  before  an  execution  is 
returned  nulla  bona. 

Second  —  It  is  further  insisted  that  the  complaint  is  sub- 
Btantially  defective  for  the  reason  that  there  is  no  allegation 
showing  that  "before  coming  into  equity  the  plaintiff  had 
exhausted  his  remedies  at  law  by  issuing  execution  and  having 
it  returned  nulla  bona/^ 

The  purpose  of  the  bill  is  not  to  reach  equitable  assets  with 
a  view  to  satisfy  an  unpaid  judgment,  or  an  unpaid  balance  of 
a  judgment;  but  to  clear  up  a  title  already  vested  by  dissi- 
pating a  cloud  upon  it.  Whether  the  plaintiff  sues  as  "  cred- 
itor" or  as  "owner"  is  in  one  sense  more  a  question  of  fact 
than  of  law.  That  he  sues  and  asks  relief  in  the  latter  capacity 
ifi  apparent  on  the  face  of  the  complaint ;  and  that  he  is  owner 
in  judgment  of  law  does  not  admit  of  controversy,  if  all  the 
allegations  of  the  complaint  be  assumed.  Taking  the  plaintiff, 
then,  to  be  the  owner  of  the  land,  the  only  question  must  be: 
is  he  entitled  to  the  relief  prayed  for?  But  that  is  the  ques- 
tion upon  which  we  have  already  passed.  Though  the  plaintiff 
is  a  purchaser  suing  and  asking  relief  as  such,  still  his  title 
has  its  origin  in  the  relation  of  creditor  and  debtor;  and  as 
against  the  deed  of  Simon  Shindler,  the  relative  strength  of 
the  opposing  titles  is  to  be  determined  by  the  law  governing 
that  relation,  and  not  by  that  applicable  to  conveyances  at 
large.  A  purchaser  of  land  at  execution  sale,  when  he  receives 
his  deed  becomes  the  owner  of  the  land  if  the  debtor  owned 
it  at  the  time  of  the  sale;  and  in  all  proceedings  looking  to  a 
vindication  of  his  title,  the  purchaser  must  necessarily  present 
himself  as  proprietor  and  ask  for  relief  as  such.  But  though  he 
sues  as  owner,  still  he  is  clothed  with  the  rights  of  the  creditor, 
and  stands  in  his  place  so  far  as  may  be  necessary  for  the  pro- 
tection of  his  own  title.     The  point  was  decided  directly  in 
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Ridgeway  v.  Underwood,  4  Wash.  129,  and  Hildreth  v.  Lands, 
2  John.  Ch.  49;  S.  C.  14  John.  497;  Dane  v.  Zignego  et  al., 
October  term,  1863. 

Purchaser  of  land  at  Sheriff's  sale  may  go  into  equity  to  set 
aside  a  fraudulent  deed  of  the  judgment  debtor  without  being 
in  possession. 

Third — It  is  urged,  further,  that  the  judgment  cannot  be  sus- 
tained for  the  reason  that  the  complaint  does  not  show  the  plain- 
tiff in  possession  of  the  land  at  the  beginning  of  the  action. 

This  is  not  a  suit  to  quiet  title,  under  tlie  two  hundred  and 
fifty-fourth  section  of  the  Practice  Act.  In  an  action  of  that 
impression  the  title,  and  the  whole  title,  of  each  of  the  parties 
is,  or  may  be,  drawn  in  question,  and  both  parties  are  con- 
cluded by  the  judgment.  This  suit  seeks  the  cancellation  only 
of  a  particular  muniment  of  title,  and  touches  title  only  as  it 
touches  the  muniment.  But  the  point  was  decided  in  Dane 
Y.  Zignego  et  al,,  previously  cited,  and  the  decision  meets  with 
our  full  concurrence.  The  Court  said  in  that  case :  "  The 
mere  fact  that  the  plaintiff  is  not  in  possession  of  the  prop- 
erty can  make  no  difference,  as  his  right  to  have  the  fraud- 
ulent deed  cancelled  does  not  depend  upon  any  such  fact. 
Neither  is  it  necessary  for  him  to  have  previously  had  his  title 
tried  in  an  action  at  law.  Indeed  one  important  object  of  the 
plaintiff  in  bringing  his  suit  in  equity  to  obtain  a  decree  can- 
celling the  deed,  under  the  old  system  of  practice,  was  the 
better  to  enable  him  to  prosecute  his  action  at  law  to  recover 
the  possession  of  the  premises  by  removing  an  obstacle  to  his 
recovery.     , 

Purchaser  of  land  at  Sheriff's  sale  who  files  a  bill  to  set  aside  a 
fraudulent  deed  of  the  judgment  debtor  need  not  aver  his 
insolvency. 

Fourth — It  is  claimed  that  the  complaint  is  fatally  defective, 
for  the  reason  that  there  is  no  allegation  that  James  Shindler 
was  insolvent  when  he  made  the  first  deed,  or  when  he  directed 
the  second. 

The  complaint  charges  the  judgment,  the  execution  thereon, 
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the  piircliase  by  the  plaintiff  and  the  Sheriff's  deed  to  him. 
That,  pending  the  action  in  which  the  judgment  was  recov- 
ered, James  Shindler  conveyed  to  Mastick  and  he  to  Simon 
Shindler  by  request  of  James ;  that  both  deeds  were  without " 
consideration;  that  both  were  made  with  intent  to  hinder, 
delay  and  defraud  the  plaintiff  and  other  creditors  of  James 
Shindler,  to  whom  he  was  largely  indebted;  that  Mastick 
took  and  held  in  secret  trust  for  James  Shindler;  that  Simon 
Shindler  took  and  held  in  secret  trust  for  James  Shindler,  also, 
"  and  with  the  intent  to  aid  and  abet  him  in  hindering,  delay- 
ing and  defrauding  his  creditors."  The  truth  of  these  allega- 
tions being  given,  they,  in  our  judgment,  present  a  perfect 
basis  for  the  equitable  relief  asked  for  in  the  bill. 

There  is  a  class  of  cases  in  which  a  party  seeking  the  relief 
of  injunction  must  aver  that  the  defendant  is  insolvent;  and  if 
a  judgment  creditor  brings  a  bill  to  reach  equitable  assets,  he 
must  aver  insolvency,  or,  what  is  equivalent  to  it,  an  execu- 
tion returned  nulla  bona.  In  these  cases,  insolvency  is  per  se 
a  condition  of  relief;  a  fact,  in  short,  without  which  a  Court 
of  equity  can  have  no  jurisdiction  to  act  in  the  given  instance. 
It  is  one  of  the  ultimate  facts  to  be  proved,  and  hence  the 
necessity  that  it  should  be  averred.  But  in  a  case  like  the 
one  at  bar,  "insolvency"  is  not  a  fact  of  jurisdictional  conse- 
quence, nor  is  it  per  se  a  condition  of  relief.  The  facts  upon 
which  the  jurisdiction  rests,  and  on  which  the  relief  is  granted, 
are  stated  categorically  in  the  Statute  of  Frauds,  and  insol- 
vency is  not  of  the  number.  Section  twenty  provides,  in 
effect,  that  every  conveyance,  made  to  defraud  creditors,  shall 
be  void  as  to  them,  whether  the  deed  was  on  consideration  or 
without  it;  but  section  twenty-three  provides  that  no  convey- 
ance shall  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers, "solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration."  Wliethor  a  voluntary  deed  should 
be  considered  fraudulent,  as  such,  as  to  existing  creditors, 
without  proof  of  any  fact  extraneous  to  itself,  was  a  question 
that  had  long  vexed  the  tribunals  (1  Story's  Eq.  Juris.,  Sec. 
365),  and  section  twenty-three  was  made  a  part  of  the  Act 
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referred  to,  for  the  purpose  of  putting  an  end  to  the  contro- 
versy, {Nicholas  v.  Leaviit,  4  Sandf.  287.)  As  the  law  now 
stands,  then,  a  conveyance  cannot  be  set  aside  by  an  "exist- 
ing "  creditor,  on  the  ground  solely  that  it  was  voluntary.  A 
complaint  framed  for  the  purpose  named,  while  stating  that 
the  deed  was  without  consideration,  should  aid  or  help  out 
that  averment  J  not  by  averring  insolvency,  for  that  is  but  a 
circumstance;  not  by  averring  generally  that  the  deed  was 
"fraudulent,"  for  that  is  but  a  conclusion  of  law;  but  by 
averring  the  fact^  superadded  by  the  statute,  to  wit:  that  it 
was  made  with  the  "  intent  to  hinder,  delay  or  defraud  credi- 
tors." The  state  of  the  grantor's  worldly  affairs  may  be  used 
as  evidence  to  elucidate  the  intent  if  disputed ;  but  as  matter 
of  pleading,  it  is  not  necessary  that  insolvency  should  be 
averred  in  the  complaint;  and  for  the  obvious  reason  that  the 
fact  does  not  enter  as  a  term  into  the  l^al  proposition.  A 
rich  man  may  make  a  fraudulent  deed  as  well  as  one  who  is 
insolvei-t. 

The  point  made  has,  moreover,  passed  into  judgment.  In 
Sands  v.  HildretTi,  14  John.  498,  the  Court  say :  "It  has  been 
urged  that  Comfort  Sands  (the  fraudulent  grantor)  might  have 
had  property  abundantly  sufficient  to  satisfy  his  creditors  inde- 
pendently of  the  lands  sold  to  the  respondent  (the.  holder  of 
the  Sheriff's  deed.)  This,  however,  is  not  proved;  and  if  it 
were  true,  the  appellant  (the  fraudulent  grantee)  was  bound 
to  make  out  the  fact,'*  If  the  burden  of  proving  solvency  is 
upon  the  party  claiming  under  the  fraudulent  deed,  it  cannot 
be  true  that  the  party  attacking  it  should  allege  the  contrary. 

As  to  the  deed  to  Mastick,  inasmuch  as  the  complaint  shows 
the  title  out  of  him,  it  is  enough  that  he  in  fact  held  the  title 
in  naked  trust  for  his  grantor,  even  though  the  trust  was 
created  for  an  honest  purpose.  This  is  the  clear  result  of  the 
eleventh  section  of  the  Statute  of  Frauds.  And  as  to  the  deed 
to  Simon  Shindler,  tke  complaint  alleges  not  only  that  he  took 
in  secret  trust  for  James  Shindler,  but  "  with  intent  to  aid  and 
abet  him  in  hindering,  delaying  and  defrauding  his  creditors, 
and  especially  this  plaintiff." 


60  Hageb  v.  Suindube.  [Sup.  Ct. 

Opinion  of  the  Court  —  Shaf ter,  J. 

We  have  been  referred,  in  support  of  the  objection  now 
under  consideration,  to  Kinder  v.  Macey^  T  Cal.  206;  Harris 
V.  Taylor^  15  Cal.  348 ;  and  Meeker  et  al.  v.  Harris  et  al.,  19 
Cal.  278.  The  first  and  second  cases  were  creditors'  bills 
brought  to  reach  equitable  assets;  and  in  the  third  case  the 
intervention  was  filed  for  that  purpose.  The  distinction 
between  the  complaint  in  this  action  and  a  creditor's^bill  has 
already  beto  pointed  out,  and  the  reasons  why  an  averment  of 
insolvency,  though  essential  in  the  one  case,  is  not  essential  in 
the  other,  have  been  sufficiently  indicated. 

Limitation  of  time  within  which  purchaser  at  Sheriff's  sale  m/iy 
commence  an  action  to  set  aside  a  fraudulent  deed  of  the 
judgment  creditor. 

Fifth  —  It  is  insisted  that  the  complaint  shows  on  its  face 
that  the  action  is  barred  by  the  Statute  of  Limitations. 

The  cause  of  action  does  not  consist  in  the  detached  or  iso- 
lated fact  that  the  deeds  in  question  were  given  with  the  intent 
charged.  The  gravamen  of  the  complaint  is  that  the  plaintiff, 
as  owner  of  the  land,  is  liable  to  be  injured  by  the  deeds  if 
they  are  allowed  to  remain  uncancelled.  The  particular  dan- 
ger which  the  plaintiff  seeks  to  avert  neither  is  nor  can  be 
older  than  the  title  which  it  threatens.  True,  the  deeds  were 
given  more  than  three  roars  prior  to  the  couimencement  of 
{he  action,  but  they  foreboded  no  injury  to  the  plaintiff's  title 
whon  they  were  pven,  for  at  that  time  he  had  no  title.  In 
short,  the  ])]aintiff\s  right  to  bring  this  action  does  not  ante- 
date the  facts  in  which  it  has  its  origin.  The  plaintiff  became 
the  owner  of  the  land  on  the  3d  day  of  October,  1857,  when 
he  received  the  Sheriff's  deed;  and  he  had  then,  for  the  first 
time,  a  title  to  be  clouded.  The  action  was  brought  within 
three  years  thereafter.  It  is  no  answer  to  say  that  the  plain- 
tiff while  yet  a  judgment  creditor  might  have  sued  in  that 
capacity  for  the  purj)ose  of  reaching  the  land  as  equitable 
assets.  Such  action  would  have  differed  from  this  both  in 
gravamen  and  relief.  There  are  obvious  correspondences 
between  the  two  actions,  but  there  are  specific  differences 
between  them  also,  and  they  are  too  manifest  to  be  disregarded. 
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When  attorney  may  he  compelled  to  testify  to  meters  occurring 
between  himself  and  client. 

Sixth  —  It  is  claimed  that  the  judgment  should  be  reversed 
on  the  ground  that  the  testimony  of  the  witness  Mastick  was 
improperly  admitted. 

Mastick  was  called  as  a  witness  by  the  plaintiff  for  the  pur- 
pose of  proving  that  the  conveyance  by  James  Shindler  to 
him  and  the  conveyance  by  him  to  Simon  Shindler,  were  both 
without  consideration.  The  witness  testified  that  he  was  a 
lawyer,  engaged  in  practice  in  the  City  and  County  of  San 
Francisco  in  the  years  1853-4  and  5,  and  that  "all  of  his 
knowledge  concerning  the  matters  connected  with  the  issues 
was  acquired  by  him  as  an  attorney  of  James  Shindler,  and  in 
the  course  of  his  communications  with  him  as  such;  that  his 
professional  relations  with  James  Shindler  continued  from  early 
in  1854  until  1855,  and  until  after  all  the  transactions  in 
question  were  disposed  of,  and  that  but  for  these  relations  he 
would  not  have  had  any  connection  with  the  matter  at  all." 
The  plaintiff  thereupon  proposed  to  prove  by  a  witness  that 
both  the  conveyances  aforesaid  were  voluntary;  the  defendant 
James  Shindler,  by  his  counsel,  objected  to  the  introduction  of 
the  evidence.  The  objection  was  overruled,  and  the  defendant 
excepted. 

The  witness  testified  as  follows:  "Some  time  in  1854  I 
brought  a  suit  for  James  Shindler  against  Samuel  Youngs,  of 
Sacramento  City,  and  attached  certain  real  estate  there,  which 
was  then  mortgaged  to  a  woman,  who  placed  the  mortgage 
with  a  banker,  who  foreclosed  it  after  the  attachment.  We 
then  believed  there  was  a  margin  between  our  attachment  and 
the  mortgage  lien,  and  we  determined  to  redeem ;  to  do  which 
it  was  necessary  to  raise  some  money.  When  the  time  for 
redeeming  arrived,  James  Shindler  had,  I  think,  left  the  State. 
I  consulted  with  Gray  —  Hawes  was  here  too  —  and  Shindler's 
power  of  attorney  authorized  a  sale,  but  not  a  mortgage.  The 
land  was  conveyed  to  me,  that  I  might  raise  money  by  mort- 
gage, which  we  had  then  negotiated.     Gray  then  conveyed  to 
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me  under  his  power.  I  had  then  negotiated  with  G.  J.  Hubert 
Saunders,  as  agent  of  Eebarb  Bros.,  to  procure  the  money.  I 
think  I  borrowed  six  thoysand  dollars,  which  I  think  I  passed 
over  to  Gray.  After  a  little,  property  began  to  fall  in  Sacra- 
mento and  our  supposed  margin  vanished.  No  redemption 
was  made.  I  do  not  know  what  became  of  the  money  after 
it  passed  out  of  my  hands.  After  a  little  time  I  applied  to 
Saunders,  and  he  consented  that  the  mortgage  shold  be  dis- 
charged. I  was  then  authorized  by  Joseph  Hawes,  and  I 
think  by  Gray,  to  go  to  Horace  Hawes  for  the  money.  I  took 
an  order  or  check  for  the  money,  by  whom  signed  I  do  not 
remember,  to  G.  J.  Hubert  Saunders.  In  an  hour  I  got  the 
money  of  Horace  Hawes,  took  it  to  Saimders  and  got  satisfac- 
tion, which  was  genuine.  Subsequently  I  made  a  conveyance 
to  Simon  Shindlcr,  March  21st,  1855,  recorded  at  my  request 
March  27th,  1855.  I  consulted  Gray,  attorney  in  fact  of 
James  Shindler.  It  was  done  with  his  assent  and  under  his 
direction.  I  received  nothing  and  had  no  interest  in  the  prop- 
erty. I  know  that  it  was  a  regular  business  transaction. 
There  was  no  sham  or  fraud  about  it.  *  *  I  do  not  remem- 
ber that  the  suit  of  Eager  v.  Shindler  was  ever  spoken  of  by 
James  Shindler  or  any  of  the  parties  in  connection  with  any 
of  these  conveyances.  Nothing  was  ever  said  as  to  the  object 
of  the  conveyance  from  me  to  Simon  Shindler.  As  I  paid 
nothing  for  the  property,  I  could  not  have  received  anything  for 
it.  The  conveyance  to  Simon  Shindler  ended  my  connection 
with  the  entire  business." 

Questions  arising  under  the  law  of  "pri\nleged  communica- 
tions "  have  been  presented  for  judicial  consideration  under  a 
great  diversity  of  aspects,  and  the  decisions  in  each  of  the  dif- 
ferent classes  of  cases  have  been  greatly  multiplied — one  deci- 
sion following  and  being,  in  effect,  but  a  reproduction  of  others 
which  have  preceded  it  on  the  common  line.  But  there  is  one 
aspect  in  w^hich,  so  far  as  we  are  advised,  the  general  question 
has  been  presented  in  two  instances  only:  Harvey  v.  Clayton, 
2  Swanst.  232,  and  Jones  v.  Pugh,  1  Phil.  96.  The  distin- 
guishing feature  of  these  cases  is  found  in  the  fact  tliat  pend- 
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ing  the  relation  of  client  and  attorney,  the  parties  entered  into 
another  contract  relation  differing  in  essential  character,  but 
Btill  ancillary  to  the  purpose  for  the  accomplishment  of  which 
the  principal  relation  was  formed.  We  shall  have  occasion  to 
consider  these  cases  more  particularly  hereafter,  but  dismiss 
them  from  further  consideration  for  the  present  with  the 
remark,  that  the  fact  that  they  are  distinguishable  from  all 
others  in  the  particular  named,  demonstrates  the  settled  disin- 
clination of  both  the  English  and  American  bar  to  embarrass 
themselves  in  the  discharge  of  their  strictly  professional  duties 
by  the  acceptance  of  trusts  which,  as  lawyers,  they  cannot  be 
said  to  have  invited. 

It  appears  that  the  witness  in  this  case  was  called  for  the 
double  purpose  of  proving  that  he  held  the  land  conveyed  to 
him  by  James  Shindler  in  trust  for  his  grantor,  and  that  Simon 
Shindler,  his  own  grantee,  held  in  trust  for  the  same  party. 
These  results  the  plaintiff  proposed  to  establish  by  testimony 
drawn  from  the  witness  that  both  conveyances  were  without 
consideration. 

I.  We  shall  in  the  first  place  consider  the  admissibility  of  the 
testimony  in  its  bearings  upon  the  deed  of  James  Shindler  to 
the  witness. 

For  the  purposes  of  discussion,  it  may  be  assumed  that  all 
the  knowledge  of  the  witness  as  to  whether  the  deed  was 
given  with  or  without  consideration,  was  "communicated" 
to  him  by  James  Shindler  as  his  client,  and  in  the  ordinary 
course  of  professional  employment;  leaving  the  question 
whether  the  communication  was  or  was  not  confidential  as  the 
only  point  to  be  decided. 

Prima  facie,  all  communications  made  by  a  client  to  his 
attorney  or  counsel,  connected  with  the  purposes  with  a  view 
to  which  the  relation  was  entered  into,  must  be  regarded  as 
confidential.  But  the  presumption  is  not  conclusive.  If  it 
appears  by  extraneous  evidence,  or  from  the  very  nature  of 
the  transaction,  that  confidence  was  not,  and  on  the  maxims 
by  which  human  nature  is  ordinarily  governed,  could  not  have 
been  contemplated,  then  the  fact  communicated  may  be  proved 
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by  the  testimony  of  the  attorney.  In  Gown  v.  Emery  et  ai., 
18  Maine,  82,  Kinsman,  counsel  of  Buxton  in  another  action, 
was  called  to  prove  by  whom  he  was  employed.  The  Court 
say:  "We  cannot  consider  this  as  a  matter  of •  prof essional 
confidence,  at  least,  unless  coimsel  is  apprised  or  has  reason 
to  believe  that  his  client  desires  that  this  fact  should  be  con- 
cealed. Iso  such  inference  is  to  be  drawn  from  the  testimony 
of  the  witness.  Buxton  made  no  intimation  of  a  wish  not  to 
be  known  in  the  business.  He  solicited  no  advice  tending  to 
produce  such  an  impression  upon  the  mind  of  the  witness. 
When  the  counsel  (the  witness)  delivered  the  writ  to  the 
ofiicer  (Gower)  the  latter  might  well  have  inquired  by  whom* 
he  was  to  consider  himself  employed.  An  answer  truly  made 
to  tliat  inquiry  would  have  been  no  breach  of  the  privilege  of 
his  client.  It  would  have  disclosed  his  principal  to  a  party 
having  a  right  to  know,  in  a  matter  neither  communicated  as 
a  secret,  nor  of  a  character  requiring  any  reserve  on  his  part. 
That  the  witness  was  employed  by  Buxton  and  was  directed 
by  him  to  follow  the  orders  of  Stimpson,  might,  without  any 
violation  of  confidence,  so  far  as  we  can  discern,  have  been 
made  known  to  the  ofiicer,  and  was  in  our  judgment  testimony 
legally  admissible."  We  have  cited  this  case  for  the  purpose 
simply  of  showing  that  whether  a  conmiunication  by  a  client 
to  his  attorney  was  made  in  confidence,  is  a  question  of  fact, 
to  be  disposed  of  on  principles  applicable  universally  to  ques- 
tions of  that  character. 

We  must  assume  that  the  Court  below  passed  upon  the 
point  as  involving  a  matter  of  fact,  and  found  that  Mastick's 
knowledge  of  the  voluntary  character  of  the  deed  was  not 
confidential ;  and  we  consider  the  finding  to  be  well  sustained 
by  the  evidence. 

In  the  first  place,  there  can  be  no  pretense  that  the  deed 
itself  was  executed  in  confidence,  however  it  may  have  been 
a  "  communication  "  in  the  larger  definition  given  to  that  form 
by  many  of  the  authorities.  The  deed  was  made  with  a  view- 
to  publicity,  and  Mastick  formally  published  it  to  the  world 
seven  days  after  its  delivery  by  causing  it  to  be  recorded. 


Oct,  1865.]  Haqss  v.  Shindlbs.  65 

OpiAlon  of  the  Covrt  —  Shaf ter,  J. 

That  the  voluntary  character  of  the  deed  was  not  known 
to  Mastick  in  confidence  is  apparent  also.  The  deed^  so  far 
as  Mastick's  testimony  goes,  was  made  for  an  honest  purpose;, 
and  there  was,  therefore,  no  motive  for  secresy.  The  purpose 
was  to  raise  money  with  which  to  redeem  the  lot  in  Sacra- 
mento from  a  prior  lien,  so  that  the  lien  of  Shindler's  judg- 
ment might  be  made  available.  This  purpose  was  not  fraud- 
ulent as  to  Shindler's  creditors,  nor  was  it  necessarily  injurious 
to  them;  but,  on  the  contrary,  had  the  purpose  been  accom- 
plished, their  chances  for  coUecting  their  debts  would  have 
been  promoted.  Mastick  states  that  the  deed  looked  to  the 
redemption  named  as  its  sole  object,  and  that  beyond  that 
nothing  was  talked  about  or  thought  of. 

It  is  settled  that  if  a  client,  pending  the  relation,  communi- 
cates to  his  attorney  a  fact  foreign  to  the  object  for  which  the 
attorney  was  retained,  the  communication  is  not  to  be  regarded 
as  confidential  The  scope  of  the  confidence  is  as  the  scope  of 
the  purpose.  Each  is  considered  to  be  the  exact  measure  of 
the  other.  In  this  case  the  sole  purpose  was  to  raise  money, 
to  be  used  by  the  client  for  the  preservation  of  a  right;  and 
to  that  end,  whether  the  deed  in  question  was  on  consideration 
or  without  it,  was  a  matter  of  entire  indifference  from  the 
beginning.  So  far  as  results  were  concerned,  a  power  of 
attorney  to  Mastick  to  borrow  money  and  to  mortgage  to 
secure  the  loan  would  have  put  him  in  a  position  to  do  all 
that  he  was  expected  to  do  as  grantee  under  the  deed.  Had 
Gray's  power  of  attorney  from  Shindler  authorized  him  to 
borrow  and  mortgage,  it  is  apparent  on  the  face  of  the  testi- 
mony that  the  conveyance  to  Mastick  would  never  have  been 
made.  This  demonstrates  how  utterly  foreign  to  the  purpose 
for  which  the  witness  was  professionally  employed  was  this 
question  of  consideration,  in  the  judgment  of  parties,  at  the 
time  the  deed  was  given. 

In  the  decision  previously  rendered,  we  considered  the  case 
as  falling  within  the  analogy  of  Harvey  v.  Clayton,  2  Swanst 

VOL.    XXIX^r— 5 


66  EAaEs  V.  Shindler.  [Sup.  Ck 

opinion  of  the  Court  —  Shafter,  J. 

232,  and  Jones  V.  Pugh,  1  Phil.  96.  We  are  now  satisfied 
that  in  that  particular  we  were  mistaken.  In  Harvey  v.  Clay- 
ton,  the  defendant,  a  scrivener,  had  loaned  money,  intrusted 
to  him  by  his  clients,  to  the  ancestor  of  the  plaintiff.  The 
securities  were  taken  by  the  defendant  in  his  own  name,  hold- 
ing them  in  trust  for  those  to  whom  the  money  belonged,  and 
for  whose  benefit  the  securities  were  in  fact  given.  The  bill 
was  brought  to  compel  the  trustee  to  disclose  the  names  of 
the  beneficiaries  in  the  trust  The  defendant  answered  that 
he  was  ready  to  receive  his  principal  and  interest,  and  to  give 
to  the  plaintiff  a  discharge,  or  to  continue  the  loan  on  payment 
of  principal  and  interest;  but  as  to  discovery  of  the  money 
or  trust,  he  pleaded  that  he  was  a  scrivener,  and  tnisteil  with 
men's  estates,  and  demanded  the  judgment  of  the  Court 
whether  he  should  be  obliged  to  discover.  The  plea  was 
allowed,  "for  it  was  safer  for  the  plaintiff  to  be  ignorant  of 
the  trust  than  to  have  notice  of  it,  but  it  may  be  a  ruin  to  the 
defendant  in  his  trade  to  discover  it,  for  no  man  hereafter  will 
employ  him.  And  what  if  it  be  the  money  of  a  recusant  con- 
vict, person  outlawed,  etc.  ?  Shall  the  debtor  be  revenged  of 
his  creditor,  and  wound  him  through  the  sides  of  his  scrivener?'^ 
There,  as  here,  the  legal  adviser  had  consented  to  stand  to 
his  clients  in  the  non-professional  relation  of  trustee.  There, 
a^  here,  the  trust  was  accepted  as  subservient  to  the  purpose 
for  which  the  principal  relation  was  entered  into.  Thus  far 
that  case  and  the  case  at  bar  are  analogous;  but  there  is  no 
further  correspondence  between  them.  There  the  adviser  was 
interrogated  with  a  view  to  discovery  only;  here  with  a  view 
to  discovery  and  relief.  There  the  facts  inquired  after  were 
not  essential  to  any  right  which  the  plaintiff  proposed  to  assert 
in  that  or  any  other  action,  nor  to  any  duty  which  he  proposed 
to  perform  then  or  thereafter;  while,  on  the  other  hand,  if  the 
discovery' had  been  granted  it  might  have  prejudiced  the  attor- 
ney and  his  clients;  and,  as  it  would  have  notified  the  plain- 
tiff of  a  dormant  equity,  the  position  of  the  plaintiff  would 
have  been  rendered  "  less  safe."  But  while  the  Court  consid- 
ered that  the  knowledge  of  the  defendanit  as  to  the  existence 
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of  the  alleged  trust,  its  terms  and  the  names  of  the  beneficiaries 
was  acquired  by  "  communication "  from  his  clients  within 
the  larger  definition  of  the  term,  and  in  the  due  course  of  pro- 
fessional employment,  it  also  obviously  considered,  on  the 
averments  of  the  plea,  the  facts  to  have  been  communicated 
in  ccHifidence.  The  facts  having  come  to  the  knowledge  o£ 
the  defendant  in  the  course  of  professional  employment,  the 
intendment,  as  previously  suggested,  would  be  that  he  knew 
them  confidentially;  and  in  that  case  there  was  nothing  in  the 
nature  of  the  transaction  nor  in  matters  extraneous  to  rebut 
the  presumption.  "  Confidence  "  was  in  fact  allied  as  a  fact 
in  the  plea.  Here,  however,  the  presumption  is  irreconcilable 
not  only  with  sundry  direct  statements  of  Mastick,  but  with 
the  scope  and  purpose  of  the  transaction  also. 

The  other  case,  Jones  v.  Pugh,  1  Phil.  96,  follows  Harvey 
V.  Clayton,  and  iS"  like  it  in  every  substantial  particular ;  and 
the  result  is,  that  the  testimony  of  Mastick,  that  Shindler^s 
deed  to  him  was  without  consideration,  was  in  our  opinion 
properly  admitted,  on  the  ground  that  his  knowledge  of  the 
fact  was  not  within  any  confidence  reposed  in  him  by  hia 
client.  It  may  be  true  that  the  testimony,  in  so  far  as  it  dis- 
closed the  object  of  the  conveyance,  was  improperly  admitted. 
But  the  original  purpose,  with  a  view  to  which  the  deed  was 
executed — the  redemption  of  the  Sacramento  lot  —  was  not 
unlawful  in  itself,  nor  could  the  discovery  of  it  have  preju- 
diced the  defendants.  Mastick's  testimony  could  have  affected 
the  result  only  in  so  far  as  it  bore  upon  the  disputed  question 
of  consideration. 

.  II.  As  to  the  admissibility  of  Mastick's  testimony  that  his 
own  deed  to  Simon  Shindler  was  without  consideration,  we 
have  no  doubt. 

In  the  first  place,  the  relation  of  client  and  attorney  qiu>ad 
the  purpose  for  which  the  first  deed  was  given,  was  not  on 
foot  at  the  time  when  the  deed  now  in  question  was  executed. 
It  is  settled,  if  an  attorney  is  retained  in  an  action,  and  the 
client  after  final  judgment  makes  disclosures  respecting  the 
subject  of  the  foregone  employment,  that  the  communication 
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is  ncrt  privileged.  Here  the  boirowed  money,  as  Mastick's 
testimony  tended  to  prove,  was  returned,  the  securities  given 
up  to  be  cancelled,  and  the  very  project  of  redemption  about 
which  Mastick  had  been  professionally  employed,  was  defini- 
tively abandoned  in  advance  of  the  second  deed.  Or  if  Mas- 
tick's  employment  was  to  collect  Shindler's  debt  without 
special  reference  to  the  lot  or  the  redemption  of  the  lot  in 
Sacramento,  still  his  deed  to  Simon  Shindler  could  have  had 
no  connection  with  any  such  result.  In  the  matter  of  that 
deed  Gray,  the  attorney  in  fact  of  James  Shindler,  approached 
Mastick  simply  in  his  capacity  of  trustee  of  the  title,  holding 
it  no  longer  for  professional  uses.  The  direction  to  convey  to 
Simon  Shindler  went,  not  on  the  ground  that  it  was  the  pro- 
fessional duty  of  Mastick  to  convey,  but  on  the  ground  that  it 
was  his  duty  as  trustee  to  execute  such  estates  in  the  trust 
property  as  the  beneficiary  should  direct.  It  does  not  appear 
that  Mastick  was  consulted  concerning  effects  and  conse- 
quences, and  he  says  in  terms :  "  I  do  not  remember  that  the 
suit  of  Hager  v.  Shindler  was  ever  spoken  of  by  James  Shind- 
ler or  any  of  the  parties,  in  connection  with  any  of  these  con- 
veyances. Nothing  was  ever  said  as  to  the  object  of  the 
conveyance  from  me  to  Simon  Shindler;  I  know  that  it  was  a 
regular  business  transaction."  However,  then,  the  convey- 
ance to  Mastick,  with  its  incidents,  may  have  become  known 
to  Mastick  by  "  communication  "  from  his  client,  it  is  apparent 
that  the  conveyance  by  him,  with  its  incidents,  became  kno^vn 
to  him  only  in  his  capacity  of  trustee.  It  was  made  after  the 
relation  of  client  and  attorney  was  practically  ended,  or,  if 
not,  then  it  was  made  with  reference  to  no  end  concerning 
which  Mastick  was  ever  professionally  employed  or  consulted. 

Seventh  —  It  is  urged  that  the  findings  are  not  sustained  by 
the  evidence. 

We  have  examined  the  evidence.  The  case  does  not  belong 
to  the  class  in  which  we  hold  ourselves  at  liberty  to  go  behind 
the  findings. 

Eighth  —  The  objection  that  the  judgment  is  not  supported 
by  the  findings  is  overruled.     The  questions  raised  by  counsel 


Oct;  1865.]  HaOEB  17.   SuiNDIaEB.  69 

Opinion  of  Sawyer,  J.,  concurring. 

under  this  bead  are  identical  with  those  raised  iqpon  the  suf- 
ficiency of  the  complaint. 

Appointment  of  a  commissioner  hy  the  Court  to  make  a  deed. 

It  is  insisted,  however,  that  the  judgment  should  be  modi- 
fied, if  not  reversed.  The  objection  taken  b  to  that  part  of 
the  decree  appointing  a  oommiseioner  to  execute  to  the  plain* 
tiff  a  deed  of  all  the  right,  title  and  interest  of  Solomcoi  Shind- 
ler  in  the  land,  in  the  evait  that  Shindler  should  not  make 
such  conveyance  himself  within  twenty  days. 

The  point  made  is  that  without  a  statute  there  is  no  author* 
ily  for  such  a  direction.  It  may  be  added  that  no  authority  is 
produced  against  it.  The  question  is  left  by  counsel  unargued. 
Probably  the  strongest  objection  that  can  be  urged  is  that  the 
direction  was  unnecessary,  inasmuch  as  the  decree  pronouncing 
the  adverse  deeds  to  be  null  and  void,  executed  itself  and  left 
the  plaintiff  in  full  enjoyment  of  the  title  acquired  by  his 
Sheriff's  deed.  A  deed  from  Shindler  must  be  regarded  as 
non-essential,  for  the  decree  settles  that  he  has.  nothing  to  con- 
vey. But  as  the  error,  if  there  be  one,  ^^  does  not  affect  any 
substantial  right''  of  the  defendants,  (Prac  Act,  See.  71,)  the 
objection  must  be  overruled. 

Judgment  affirmed. 

Sawyxb,  J.,  concurring. 

I  do  not  think  the  matters  offered  to  be  shown  by  the  wit- 
ness, Mastick,  are  within  the  rule  or  the  principle  of  the  rule 
at  common  law  protecting  confidential  communications,  as 
deduced  from  the  cases;  and  section  three  hundred  ninety-six 
of  the  Practice  Act,  in  my  judgment,  does  not  extend  the 
principle 

James  Shindler  conveyed  certain  lands  to  Mastidc,  and  Mas- 
tick  subsequently  conveyed  the  same  lands  to  Simon  Shindler, 
the  father  of  James.  These  ponveyances  were  claimed  by 
plaintiff,  a  creditor  of  James,  to  have  heem  made  without  con- 
sideration and  with  intent  to  defraud  him.     They  were  there- 


70  Haoeb  v.  Shindleb.  [Sup.  Ct 

Opinion  of  Sawyer,  J.,  concurring. 

fore  claimed  to  be  void  as  to  him.  The  whole  scope  of  the 
proof  offered,  was,  that  the  conveyance  was  made  by  Jamea 
Shindler  to  Mastick,  and  also  by  Mastick  to  Simon,  without 
consideration.  This  is  the  substance  of  the  testimony.  What- 
ever was  said  beyond  this  was  not  called  for  by  plaintiff,  and 
was  merely  exculpatory ;  and,  so  far  as  it  went,  was  clearly  to 
the  advantage  of  the  objecting  party.  The  fact  that  Mastick 
neither  gave  nor  received  any  consideration  for  the  conveyances 
made  to  and  by  him,  was  not^  in  my  opinion,  a  "communica- 
tion made  by  the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  his  professional  employment,"  within  the  mean- 
ing of  the  rule  or  the  statute.  It  is  true  that  Mastick  may 
have  been  employed  to  act  as  broker,  or  agent  of  Shindler, 
because  he  was  also  his  professional  adviser.  But  this  is  no 
part  of  his  professional  duty.  Any  other  party  might  just  as 
well  have  performed  this  service,  and  acted  as  the  medium  of 
carrying  out  Mastick's  professional  advice.  But  by  taking  on 
himself  this  new  office,  Mastick  became  a  party  acting  in  the 
transaction,  by  which  it  is  claimed  that  a  fraud  was  perpe- 
trated; and  it  matters  not  that  he  had  no  personal  interest  in 
the  transaction,  and  reaped  no  benefit  from  the  fraud,  if  any 
there  were.  The  fact  proved  had  no  previous  existence.  It 
was  brought  into  being  by  the  witness  becoming  an  actor  in  a 
transaction  that  had  no  professional  character.  In  this  he  was 
acting  as  a  medium  for  transmitting  an  estate,  without  con- 
sideration, from  James  to  Simon  Shindler,  and  not  in  receiving 
a  communication  for  professional  purposes,  or  in  giving  pro- 
fessional advice. 

It  is  admitted  that  there  are  exceptions  to  the  rule,  or  rather 
cases  that  do  not  come  within  it,  and  that  one  of  them  is, 
where  "  an  attorney  is  a  party  to  the  transaction,  and  especially 
if  he  is  a  party  to  a  fraud,"  "  if  he  were  acting  for  himself." 
If  he  is  in  fact  a  party  to  the  fraud,  or  to  the  fraudulent  trans- 
action, whether  aware  of  the  fraudulent  intention  or  not,  I  do 
not  think  it  makes  any  difference  whether  he  is  acting  for 
himself,  or  for  somebody  else. 

In  Duffin  v.  Smith,  Peake,  108,  usury  in  a  mortgage  wa? 
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proved  by  the  plaintiffs  attorney,  who  prepared  the  deed,  and 
who  was  called  by  the  defendant  to  prove  the  ccxisideration 
usurions.  Lord  Kenyon,  in  that  case,  said  that  "when  the 
attorney  himself  is,  as  it  were,  a  party  to  the  original  transac- 
tion^ that  does  not  come  to  his  knowledge  in  the  character  of 
an  attorney,  and  he  is  liable  to  be  examined  the  same  as  any 
other  person/'  Possibly  this  case,  as  stated  in  Peake,  went 
too  far,  but  it  is  by  no  means  clear  that  it  did. 

Lord  Chancellor  Brougham,  in  Oreenough  v.  Oashell,  1  My. 
and  Keen,  109,  in  which  he  reviews  all  the  cases,  conmienting 
on  this  case,  says:  "  It  may  be  doubted  if  the  attorney  pre- 
paring the  deed  be  not  confidentially  intrusted  as  an  attorney 
in  so  doing.  But  Lord  Kenyon  proceeds  upon  the  assumption 
that  he  is  not;  that  on  the  contrary  he  is  quasi  party,  and  he 
seems  to  liken  the  case  to  that  of  a  co-conspirator,  where  clearly 
there  is  no  protection."  Greenleaf  refers  to  the  case  of  Duffin 
y.  Smith  as  one  without  the  rule,  and  states  the  principle  of  the 
case  as  follows:  "The  attorney  may  be  compelled  to  disclose 
*  *  *  usury  in  a  loan  made  by  him  as  a  broker  as  well  as 
attorney  to  the  lender."  (1  Greenl.  Ev.,  Sec  445.)  Thus 
stated,  and  on  the  assumption  upon  which  Lord  Kenyon  pro- 
ceeded, I  have  no  doubt  the  principle  is  entirely  correct.  It 
was  so  held  in  Dvdley  v.  Beck  et  al,,  3  Wis.  R.  285,  a  case 
which  appears  to  me  to  be  directly  in  point. 

In  the  case  now  in  hand  the  witness  was  not  merely  the 
attorney  to  advise  and  prepare  the  deed,  but  he  stepped  out- 
side the  line  of  his  professional  character,  and  became  a  party 
to  the  conveyances — an  actor  in  the  transaction.  And  in  the 
character  of  grantee  and  grantor — of  party  to  the  conveyances 
—  he  acquired  his  knowledge  of  the  fact  that  there  was  no 
consideration  paid.  I  cannot  think  a  fact  thus  brought  to 
the  knowledge  of  the  witness  is  within  the  rule  or  the  princi- 
ple of  the  rule.  If  so,  the  rule  would  afford  great  facilities 
for  perpetrating  and  concealing  frauds.  It  would  only  be 
necessary  to  find  an  attorney  who  is  willing  to  do  the  double 
duty  of  advising  as  to  the  mode  of  proceeding,  and  then  act- 
ing as  the  agent  or  instrument  in  the  execution  of  Uie  plans 
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devised,  and  all  evidence  of  the  transaction,  except  bo  far  as 
the  party  himself  could  be  compelled  to  disclose  it,  would  be 
shielded  from  judicial  inspection. 

In  my  judgment  it  makes  no  difference,  so  far  as  the  ques- 
tion under  discussion  is  concerned,  that  Mastick  had  no  knowl- 
edge himself  of  any  fraudulent  intent  on  the  part  of  the  Shind- 
Icrs;  his  knowledge  of  the  fact  sought  to  be  proved  was  still 
acquired  by  him  in  his  capacity  of  party  to  the  conveyances, 
and  not  in  his  professional  character.  And,  in  the  language 
of  Judge  Story,  "the  person  called  as  a  witness  must  have 
learned  the  matter  in  question  only  as  counsel,  or  attorney,  or 
solicitor,  and  not  in  any  other  way**  (Story's  Eq.  PL  601)  ; 
or  in  that  of  Lord  Brougham,  "  The  privilege  shall  be  excluded 
when  the  communication  is  not  made  or  received  professionally, 
and  in  the  usual  course  of  business."  (1  My.  and  K.  115 ;  see, 
also.  Gore  v.  Harris,  8  Eng.  L.  and  Eq.  R.  149.) 

In  Brown  v.  Martin,  25  Cal.  88,  this  Court  held  that  a 
defense  founded  upon  the  Statute  of  Limitations  will  not  be 
entertained  on  demurrer  unless  the  statute  is  specifically  stated 
as  a  ground  of  demurrer  in  the  demurrer  filed.  I  dissented  for 
reasons  stated  at  the  time,  but  the  point  was  fully  'discussed 
in  that  case,  and  I  shall  henceforth  regard  the  question  of  prac- 
tice determined  as  settled  in  this  State.  Under  the  decision 
in  Brown  v.  Martin,  the  record  in  this  case  does  not  present 
the  point  made  on  the  Statute  of  Limitations,  and  for  this  rea- 
son it  is  unnecessary  to  express  any  opinion  upon  it. 

Upon  the  other  points  determined  in  the  leading  opinion  I 
concur. 


TIMOTHY  L.  HOWE  ato  JONAS  S.  SIMPSON  v.  THE 
IXDEPENDENCfE  CONSOLIDATED  GOLD  AND  SIL- 
VER MINING  COMPANY. 

OiDm  TACATiNO  ▲  JtTDQMSifT  iTmu  BT  Dbtault.— An  ordcT  Ttcating  m 
Judgment  entered  by  default  and  allowing  a  defendant  ta  answer,  will  not 
be  disturbed  by  the  appellate  Court  except  In  casea  of  groaa  abuse  of  dla- 
eretfon  by  the  Court  below. 
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Coufm  ON  TACATiNO  JoDOMBNT. —  An  Order  Tacating  a  Judgment  ent^rsd  by 
default,  and  allowing  the  defendant  to  answer,  should  require  the  payment 
of  previous  costs  as  a  conditioo  of  setting  aside  the  judgment. 

Appeal  from  the  District  Court^  First  Judicial  District, 
Los  Angeles  County. 

This  was  an  action  for  the  recovery  of  money  alleged  to 
be  due  for  worik  and  labor.  The  defendant  demurred,  the  de- 
murrer was  overruled,  and  ten  days  were  given  to  answer. 
The  ten  days  having  expired,  and  no  answer  having  been  filed, 
on  application  of  plaintiff,  the  Clerk  entered  judgment  by 
default  against  the  defendant. 

The  defendant  moved  the  Court  to  vacate  the  judgment, 
and  to  be  allowed  to  answer,  and  upon  the  hearing  of  the 
motion,  used  the  following  affidavits: 

"Personally  appeared  E.  S.  Roberts,  one  of  the  defendants 
in  the  above  stated  case,  and  Secretary  of  said  company,  who 
being  duly  sworn,  makes  oath  and  says:  That  the  defendants 
in  the  above  stated  case  have  a  meritorious  defense  to  said 
action,  in  this,  that  it  is  a  suit  on  a  contract  for  sinking  a  shaft 
or  incline,  and  that  plaintiffs  did  not  comply  with  the  terms 
of  said  contract,  and  are  not,  therefore,  entitled  to  recover  as 
he  is  advised  by  his  counsel,  V.  E.  Howard,  to  whom  he  has 
fully  stated  the  case  and  the  facts  thereof. 

"E.  S.  ROBERTS.'' 

**  Personally  appeared  V.  E.  Howard,  who  being  duly  sworn, 
makes  oath  and  says:  That  he  is  attorney  for  the  defendants 
in  the  above  stated  case;  that  he  is  informed  and  believes  that 
the  defendants  have  a  meritorious  defense  of  the  same,  the 
suit  being  on  a  contract  for  sinking  a  shaft  or  incline,  and  the 
defense,  non-compliance  with  the  contract. 

^  That  at  a  former  day  of  this  term  a  d«nurrer  to  the  com- 
plaint in  this  case  was  overruled,  and  leave  to  answer  in  ten 
days ;  that  said  time  having  expired,  plaintiffs  took  judgment 
by  default  on  Monday  last,  and  after  tbe  case  was  set  for  trial. 
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'^Affiant  states  that  during  the  present  term  he  has  been 
very  much  pressed  for  time,  having  to  discharge  his  duties  as 
District  Attorney^  besides  attending  to  all  his  civil  business, 
without  any  one  to  aid  him — C.  V.  Howard,  his  associate  in 
business,  having  been  all  the  time  absent  in  San  Francisco; 
that  consequently  he  has  had  many  things  on  his  mind 
demanding  his  attention,  and  much  writing  and  labor.  That 
this  case  being  set  for  trial,  affiant  had  adopted  the  erroneous 
idea  that  an  answer  had  been  filed.  Affiant  states  that  plain- 
tiffs have  not  been  injured  by  his  failure  to  file  an  answer,  as 
the  ease  could  not  have  been  tried,  and  an  answer  can  now 
be  filed  before  the  case  can  be  reached  on  the  docket.  This 
affidavit  is  not  made  for  delay,  but  that  justice  may  be  done 
in  the  premises.  V.  E.  HOWARD." 

The  Court  vacated  the  judgment  and  gave  defendant  leave 
to  answer,  and  plaintiff  appealed  from  the  order. 

Oitchell  (6  Chapman^  for  Appellants,  cited  Haight  v.  Oreen, 
19  Cal.  119;  19  CaL  605;  Elliott  v.  Shaw,  16  Cal.  377; 
Smith  V.  Billett,  15  Cal.  23.;  and  Harlan  v.  Smith,  6  Cal.  178. 

V.  E.  Howard,  for  Bespondent. 


By  the  Court,  Sandbbsobt,  0.  J, 

Orders  of  the  Court  below  on  applications  made  under 
the  sixty-eighth  section  of  the  Practice  Act  will  not  be  dis- 
turbed by  this  Court  except  in  cases  of  gross  abuse,  where 
the  power  of  the  Court  has  been  exercised  in  a  manner  which 
is  calculated  to  defeat  rather  than  advance  the  ends  of  justice, 
which,  in  our  judgment,  has  not  been  done  in  the  present 
case. 

The  order,  however,  is  erroneous  in  not  imposing  the  pay- 
ment of  previous  costs  as  a  condition  of  setting  aside  the 
judgment  In  such  cases  the  payment  of  costs  is  expressly 
required  by  the  statute,  and  the  order  must  be  modified  accord- 
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ingly.     Thus  modified,  the  order  will  be  allowed  to  stand,  but 
the  respondents  must  pay  the  costs  of  this  appeal. 

Ordered  aooordinglj  and  the  cause  remanded  for  further 
prooeedinga 


J.  S.  EMERY  V.  G.  B,  BRADFORD. 

Casb  Affibmbd. —  Bm^ery  ▼>  B^n  FranoUeo  <7m  Oampat^f  afflnned. 

Btidbncb  in  Suit  vob  Stbbbt  Assbssmbnt  in  San  Fbancisco. —  In  an 
action  b7  a  contractor  against  the  owner  of  a  lot  in  San  Francisco  to  re- 
cover the  tax  assessed  on  the  same  for  work  done  on  the  street  In  front 
of  the  lot  under  a  contract  with  the  Superintendent  of  Public  Streets,  If  the 
contract  was  fulfilled  to  the  satisfaction  of  the  Superintendent,  the  de- 
fendant cannot  introduce  evidence  to  prove  that  the  work  was  not  done 
according  to  the  specifications  of  the  contract  nor  in  accordance  with  the 
ordinance. 

Thbobt  op  thb  Liability  bob  Stbkbt  Assbssmbntb. —  The  lot  owner  is 
not  held  liable  on  the  theory  that  there  is  a  contract  between  him  and  the 
street  contractor.  The  asseaament  is  levied  and  collected  by  virtue  of  the 
sovereign  power  of  taxation,  and  Its  validity  depends  upon  the  same  general 
principles  applicable  to  taxes  proper  levied  for  ordinary  governmental  purposes. 

FuunLMBNT  OF  Stbbir  Contbact  in  San  Fbancisco. —  The  remedy  of  an 
owner  of  a  lot  in  San  Francisco  assessed  for  work  on  a  street  In  front  of  the 
same,  if  dissatlfled*  with  the  decision  of  the  Superintendent  of  Public  Streets 
that  the  contractor  has  fulfilled  his  contract,  is  an  appeal  from  such  de- 
cision to  the  Board  of  Supervisors. 

Fulfilmbnt  of  Contbact  of  Stbbbt  Contbactob. —  An  error  In  determining 
whether  a  street  contractor  in  San  Francisco  had  fulfilled- his  contract  Is 
not  a  Jurisdictional  defect  which  vitiates  an  assessment  levied  on  a  lot  to 
pay  for  the  work  specified  in  the  contract. 

Pbbbonal  Judombnt  against  Ownxb  of  Lot  fob  Assbssmbnt. —  The  con- 
tractor is  entitled  to  a  Hen  on  a  lot  in  San  Francisco  and  to  a  personal 
judgifient  against  the  owner  for  the  amount  of  an  assessment  levied  on  the 
same  for  work  done  on  tha  street  in  front  of  the  same. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  Court  rendered  a  personal  judgment  againfit  the  owner 
of  the  lot,  but  did  not  order  a  sale  of  the  lot. 

The  other  facts  are  stated  in  the  opinion  of  the  Court  and 
dissenting  opinion  of  Mr.  Justice  Currey. 
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H.  H.  Haight,  for  Appellant 

As  one  of  the  distinguishing  attributes  of  sovereign  power, 
it  is  never  allowed  but  in  cases  clearly  within  the  spirit  of 
that  constitutional  provision  which  requires  the  just  compen- 
sation to  precede  or  accompany  the  taking  of  a  citizen's  prop- 
erty from  him  without  his  consent.  It  has  been  held  invaria- 
bly that  the  law  which  provides  for  the  taking  must  itself 
provide  for  the  compensation;  and  that  before  the  act  of 
appropriation  can  be  perfected,  the  compensation  must  be 
actually  provided. 

There  are  two  or  three  principles  to  be  deduced  from  the 
judicial  expositions  of  the  constitutional  provision  forbidding 
the  taking  private  property  for  public  use  without  just  com- 
pensation: First  —  The  compensation  must  be  provided  in  the 
law  and  must  precede  or  accompany  the  taking.  Second  — 
The  provision  must  be  explicit  and  express,  and  not  be  left  to 
doubtful  inference  or  to  any  contingency. 

The  first  principle  has  been  so  often  decided  that  it  haF 
become  a  legal  maxim.  The  second  principle  is  as  clearly 
stated  in  Curran  v.  Shattuck,  24  CaL  432,  as  in  any  reported 
case,  and  that  is  the  last  exposition  of  the  rule.  The  Court 
say  that  "  the  Board  or  officer  must  find  the  power  to  ascertain 
the  compensation  within  the  statute.  A  resort  cannot  be  had 
for  that  purpose  to  implication.''  ^^  If  the  statute  has  failed  to 
provide  the  means  or  mode,  it  simply  results  that  the  compen- 
sation cannot  be  ascertained,  and  therefore  the  land  cannot  be 
taken  for  public  use  without  the  consent  of  the  owner.*'  This 
is  the  precise  point  of  objection  to  the  Act  of  1862.  It  fails 
to  make  any  provisions  for  apportioning  and  proportioning 
costs  and  benefits. 

Jabish  Clement,  also  for  Appellant 

The  appellant  claimed  the  right  of  showing  in  the  Court 
below  that  the  work  was  not  done  in  accordance  with  the  con- 
tract, nor  in  accordance  with  the  law;  but  his  right  to  do  so 
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was  denied  by  the  Court  on  the  ground  that  he  had  waived  it 
by  failure  to  appeal  to  the  Supervisors.  For  convenience  of 
reference,  we  quote  here  the  material  part  of  the  section  of 
the  statute  relating  to  appeals: 

"  Sec.  12.  All  persons,  whether  named  in  the  assessment  or 
not,  and  all  persons  directly  interested  in  any  work  provided 
for  in  this  Act,  or  in  the  said  assessment,  feeling  aggrieved 
by  any  of  the  acts  or  determinations  aforesaid  of  the  said 
Superintendent  in  relation  thereto,  or  having  or  making  any 
objection  to  the  correctness  or  legality  of  the  assessments,  shall 
*  *  *  appeal  to  the  Board  of  Supervisors  as  provided  in 
this  section.  *  *  *  The  said  Board  may  correct,  alter,  or 
modify  said  assessment  in  such  manner  as  to  them  shall  seem 
just,  and  may  instruct  and  direct  the  Superintendent  to  cor- 
rect said  warrant,  assessment,  or  diagram  in  any  particular,  or 
to  make  and  issue  a  new  warrant,  assessment,  or  diagram,  to 
conform  to  the  decision  of  the  said  Board  in  relation  thereto,  • 
at  their  option.  All  the  decisions  of  said  Board  upon  notice 
and  hearing  as  aforesaid,  shall  be  final  and  conclusive  *  *"  as 
to  all  errors  and  irregularities  which  said  Board  could  have 
remedied  and  avoided.  The  said  warrant,  assessment,  and  dia- 
gram, shall  be  held  prima  facie  evidence  of  the  regularity  and 
correctness  of  the  assessment  and  of  the  prior  proceedings  and 
acts  of  said  Superintendent,  and  of  the  regularity  of  all  the 
acts  and  proceedings  of  the  Board  of  Supervisors,  upon  which 
said  warrant,  assessment  and  diagram  are  based."  (Stats.  1862, 
p.  396.) 

By  a  strange  misapprehension  of  terms,  this  section  has  been 
relied  on  as  cutting  off  all  defense  to  a  claim  for  street  work, 
except  by  appeal  to  the  Supervisors.  The  Superintendent  of 
Streets  is  the  assessor  of  property  liable,  or  supposed  to  be 
liable,  for  street  work.  He  ascertains  the  frontage  of  each 
individual  property  owner,  the  rate  necessary  to  charge  per 
front  foot,  and  the  amount  of  each  property  owner's  liability. 
(Stats.  18G2,  p.  397,  Sec.  9.) 
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On  appeal,  the  Board  of  Supervisors  sit  as  a  Board  of  Eqnal- 
ization^  to  correct  any  errors  committed  by  the  Superintendent 
in  measurement  or  calculation,  and  to  do  any  other  act  with 
reference  to  the  assessment,  within  the  scope  of  their  powers 
as  a  legislative  or  ministerial  body,  and  not  involving  the  per- 
formance of  any  judicial  act.  This  is  manifest  from  the  fact 
that  the  .Board  only  has  power  to  correct,  alter,  or  modify  the 
assessment.  It  may  not  say  on  appeal  that  the  contractor  has 
failed  in  his  contract,  so  that  no  liability  accrued  against  the 
property  owners.  It  may  not  set  aside  a  warrant,  except  upon 
ordering  a  new  and  different  one  in  its  stead.  Its  decision  is 
final  "only  as  to  all  errors  and  irregularities  which  it  could 
have  remedied  and  avoided  " —  not  as  to  any  facts  and  circum- 
stances concerning  the  contractor's  right  to  the  assessment. 
And  the  warrant,  etc.,  are  prima  fade  evidence  of  the  regu- 
larity and  correctness  of  the  prior  proceedings  of  the  Superin- 
tendent and  the  Supervisors  —  not  conclusive  evidence  of  any- 
thing. The  expression,  prima  facie  evidence,  limits  their  char- 
acter as  evidence  and  permits  the  introduction  of  rebutting 
testimony,  even  as  to  the  regularity  and  correctness  of  the 
assessment. 

To  hold  that  the  statute  does  require  any  person  having 
cause  to  show  why  he  is  not  liable  on  a  street  assessment,  to 
go  as  appellant  to  the  Supervisors  rather  than  as  defendant 
into  Court,  is  to  declare  the  statute  unconstitutional;  for  the 
Legislature  cannot  constitutionally  grant  to  the  Supervisors 
the  powers  that  such  a  statute  would  give  them ;  nor  can  it 
deprive  a  citizen  of  the  rights  that  such  a  statute  would  take 
from  him. 

The  charge  against  the  property  owner  is  a  debt  arising  out 
of  contract.  9 

The  Courts  of  other  States,  in  their  struggles  to  uphold, 
against  the  plain  letter  of  the  Constitutions  of  those  States, 
street  assessment  laws  similar  to,  but  not  identical  with  our 
own,  have  found  it  extremely  difficult  to  fix  upon  any  sover- 
eign right  as  a  basis  for  their  decisions.  Some  have  held  that 
the   legislative   authority    came  from   the   right   of   eminent 
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domain,  and  others  have  found  what  they  deemed  a  sufficienr 
warrant  in  the  right  of  taxation.  The  late  Supreme  Court 
afHrmed  the  authority  of  the  Legislature  to  enact  the  law 
under  consideration,  by  virtue  of  the  taxing  power.  But  our 
law  differs  from  those  passed  upon  in  the  cases  from  the 
reports  of  other  States,  which  will  be  hereafter  cited  in  the 
course  of  this  argument,,  in  this  important  particular:  It 
expressly  exempts  the  city  and  county  from  liability  on  the 
contract  of  the  officers,  and  from  all  responsibility  for  the 
collection  of  the  assessment,  (Statutes  of  1862,  p.  394,  Sec- 
tion 7;)  while  the  laws  relating  to  street  improvements  in 
other  States  impose  upon  the  city  authorities  the  duty  of  col- 
lecting the  assessment  and  paying  the  contractor.  We  have 
not  access  to  the  various  statutes,  but  the  correctness  of  our 
statement  will  appear  from  the  following  cases:  People  v. 
Mayor,  etc.,  of  Brooklyn,  4  Comst.  419 ;  Sharp  v.  Spier,  4  Hill, 
76 ;  Mayor  of  New  York  v.  Colgate,  2  Keman,  140 ;  Lake  v. 
Trustees  of  Williamsburg;  4  Denio  620-23 ;  Bonsall  v.  Mayor, 
etc.,  of  Lebanon,  19  Ohio,  418,  419. 

That  being  the  case,  it  is  unimportant  to  inquire  by  what 
power  the  L^islature  has  enacted  this  law,  for  the  authority, 
frcHu  whatever  source  it  comes,  is  expended  in  constituting 
certain  parties  the  agents  of  the  citizen,  with  power  to  bind 
him  and  his  property  by  contract.  The  L^slature  does  not 
ask  of  the  citizen  money  with  which  to  pay  for  street  improve- 
ments; it  simply  requires  him  to  do  the  work  himself,  or  to 
employ,  at  his  own  expense,  somebody  else  to  do  it;  and  for 
the  better  enforcement  of  the  requirement,  it  has  made  the 
municipal  authorities  his  agents  in  relation  to  the  matter  — 
special  agents,  with  powers  clearly  limited  and  accurately 
defined.     {Lucas  v.  San  Francisco,  7  Gal.  470-474.) 

According  to  the  interpretation  of  this  section  that  we  are 
now  combatting,  the  Legislature  has  said  that  the  existence 
of  all  those  concurrent  facts  and  circumstances  up<^  which 
depends  the  right  of  the  plaintiff  to  recover  in  an  action  upon 
the  contract  must  be  ascertained  or  discovered  by  a  tribunal 
which  is  not  a  Court,  which  could  not  imder  the  Constitution 
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determine  a  controversy,  -which  has  no  means  of  enforcing  the 
attendance  of  witnesses,  which  cannot  impanel  a  jury,  which, 
in  short,  has  no  strictly  judicial  powers  whatever  —  and  that, 
too,  without  appeal  to  any  Court.  The  controversy  is  to  be 
determined  by  the  Court,  but  the  facts  upon  which  the  deter- 
mination of  the  Court  must  be  based  are  to  be  found  by  a 
legislative  Board. 

The  statute,  if  it  is  to  be  construed  as  the  respondent  claims, 
is  repugnant  to  several  sections  of  the  Constitution : 

1.  "  The  right  of  trial  by  jury  shall  be  secured  to  all,"  etc* 
—  (Article  I,  Sec.  3.) 

There  is  no  trial  by  jury,  and  no  occasion  for  one  where 
there  are  no  allegations  to  be  disproved  —  where  the  facts  are 
already  conclusively  determined;  for  the  only  province  of  a 
jury  is  to  determine  facts.  (Mitchell,  J.,  in  Weynheimer  v. 
The  People,  3  Keman,  468.) 

2.  "  In  any  trial  in  any  Court  whatever,  the  party  accused 
shall  be  allowed  to  appear  and  dl^fend  in  person  and  with 
counsel,  as  in  civil  actions/* —  (Article  I,  Sec  8.) 

"  Of  what  value  is  this  right  to  ^  appear  and  defend,'  if  the 
Legislature  can  clog  it  with  conditions  and  restrictions  which 
substantially  nullify  the  right?  The  Constitution  says  every 
person  shall  have  a  right  ^to  defend.'  The  Legislature  says 
you  may  defend,  provided  you  first  admit  yourself  primal  fofde 
guilty.''  (Selden,  J.,  in  Weynheim^r  v.  The  People,  3  Keman, 
443.) 

In  this  case  the  Legislature  says  the  defendant  may  defend, 
provided  he  has  first  procured  the  facts  in  dispute  to  be  catir 
clxisively  determined  before  a  non-judicial  tribunal. 

3.  "  No  persons  *  *  *  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law." — (Article  I,  Sec  8., 
next  to  the  last  clause.) 

"Due  process  of  law"  includes  not  only  a  judicial  trial  by 
jury  according  to  the  course  of  the  common  law,  but  also  a 
trial  wherein  the  facts  upon  which  the  right  in  dispute  depends, 
shall  be  ascertained  according  to  the  fundamental  rules  of  evi- 
dence.    (Selden,  J.,  in  Weynheimer  v.  The  People,  3  Kern. 
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446,  447;  Comstock,  J.,  Id.  392-395;  A.  S.  Johnson,  J.,  Id. 
416-418;  Hubbard,  J.,  Id.  454;  Taylor  v.  Porter,  4  Hill, 
147;  Ouy  v.  Eermance,  6  CaL  74.) 

D,  P.  dc  A.  Barstow,  for  Bespondent 

The  contract  on  the  part  of  Emery  was  to  do  the  work 
under  the  direction  and  to  the  satisfaction  of  the  Superintend- 
ent of  Public  Streets.  It  is  not  denied  that  the  Superintendent 
was  satisfied  with  the  work;  he  knew  as  well  as  the  defendant 
whether  it  was  done  according  to  contract.  The  defendant  does 
not  complain  of  any  collusion  between  the  Superintendent  and 
the  contractor. 

Our  view  of  this  branch  of  the  case  is,  that  after  the  work 
has  been  done  to  the  satisfaction  of  the  Superintendent,  and 
the  time  allowed  for  making  objections  has  elapsed,  the  charge 
against  the  property  owner  becomes  fixed,  and  his  liability  to 
pay  is  as  inevitable  as  though  backed  by  a  judgment  of  a 
Court  of  last  resort  The  law  vests  in  the  Board  of  Super- 
visors exclusive  jurisdiction  of  all  matters  relating  to  the  care 
and  preservation  of  the  streets.  There  is  no  appeal  from  the 
decision  of  the  Board  in  such  matters.  Ample  protection  is 
afforded  the  property  owner;  he  has  the  right  to  do  the  work 
himself,  though  the  Board  may  direct  how  it  shall  be  done. 
But  after  he  has  refused  to  avail  himself  of  thai  privilege,  and 
the  city  employs  another  to  do  it  for  him,  it  seems  that  if  the 
city  is  satisfied  with  the  work,  he  has  no  right  to  complain; 
he  might  himself  have  done  it,  and  prevented  all  cause  of  com- 
plaint ;  it  is  his  refusal  to  perform  a  public  duty  which  affords 
the  occasion  of  complaint.  (See  Sanford  v.  Mayor,  etc.,  of 
New  York,  33  Barbour,  150.) 

The  counsel  assumes  that  the  liability  of  the  property  owner 

to  pay  for  street  repairs  arises  out  of  contract,  and  argiies  that 

the  Board  of  Supervisors  cannot  pass  upon  the  facts  necessary 

to  charge  him,  because  it  is  not  possessed  of  judicial  powers; 

that  he  is  entitled  to  a  trial  by  jury  before  he  can  be  properly 

charged. 

Vol.  XXIX.— « 
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Our"  answer  is,  that  the  obligation  of  a  property  owner  to 
keep  the  street  in  ixont  of  his  property  in  repair,  is  not  a  con- 
tract in  any  sense.  The  law  compels  him  to  do  it,  and  he 
receives  nothing  in  return.  It  is  a  tax  upon  him  for  which  his 
land  is  liable,  as  in  the  case  of  other  taxes.  His  refusal  to 
act  is  followed  by  a  pejialty.  The  Board  of  Supervisors,  in 
respect  of  street  contracts,  is  like  the  Board  of  Equalization  — 
its  action  is  final  and  conclusive.  No  jury  trial  was  ever 
thought  of  in  connection  with  its  duties. 

By  the  Court,  Sawyer,  J. 

I 
This  appeal  is  from  the  judgment  and  the  order  denying 
motion  for  a  new  trial  in  an  action  to  recover  a  street  assess- 
ment in  San  Francisco.  The  point  upon  the  constitutionality 
of  the  law  under  which  the  assessment  was  made,  and  the  first 
point  upon  the  regularity  of  the  proceedings  relied  on  by  ap- 
pellant, have  been  recently  decided  adversely  to  him  in  the  case 
of  Emery  v.  San  Francisco  Oas  Company,  28  Cal.  345.  The 
principles  settled  in  that  case  must  control  this. 

Evidence  that  a  street  contract  was  not  performed  according 
to  the  contract. 

The  second  'point,  in  respect  to  the  regularity  of  the  pro- 
ceedings, is,  that  the  Court  erred  in  excluding  the  evidence 
offered  by  defendant  to  prove  "facts  showing  that  the  work 
was  not  done  in  accordance  with  the  contract,  nor  in  accord- 
ance with  said  ordinance."  The  plaintiff,  by  the  express 
terms  of  his  contract,  was  to  do  and  perform  "  the  work  under 
the  direction,  and  to  the  satisfaction  of  the  Superintendent." 
The  complaint  avers  that  the  plaintiff  "commenced  said  work 
and  prosecuted  the  same,  under  the  direction,  and  to  the  satis- 
faction of  said  Superintendent,"  until  said  work  was  com- 
pleted, etc.,  and  that  he  "fulfilled  said  contract  to  the 
satisfaction  of  the  said  Superintendent."  Annexed  to  the 
agreement  are  "specifications,"  stating  the  particulars  of  the 
work,  which  are  referred  to  and  make  a  part  of  the  contract 
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The  answer  contains  a  general  affirmative  "averment,  on 
information  and  belief,  that  the  work  performed  by  the  plain- 
tiff, and  for  which  said  assessment  is  alleged  to  have  been 
made,  was  not  completed  in  accordance  with  the  specificationa 
of  the  contract,  nor  in  accordance  with  section  third  of  chap- 
ter  fourth  of  the  order  of  the  Board  of  Supervisors  in  relation: 
to  streets  and  sidewalks/'  There  is  no  complaint  that  the 
contract  itself  did  not  require  the  work  to  be  done  in  con- 
formity with  the  requirements  of  said  section  three,  chapter 
four,  of  said  order.  The  pleadings  are  verified,  and  the  alle* 
gations  of  the  complaint  not  specifically  denied  must,  under 
the  provisions  of  the  Practice  Act,  be  taken  as  admitted. 
There  being  no  specific  denial  of  the  allegation  on  the  point, 
it  is  admitted  that  the  contract  was  performed  "to  the  satis- 
faction of  the  Superintendent;"  and  this  is  according  to  the 
terms  of  the  contract,  and  the  law  under  which  it  was  made. 
(Laws  1862,  p.  394,  Sec.  7.)  The  question  is,  whether  th© 
plaintiff  is  entitled  to  introduce  evidence  to  prove  that  the 
work  was  not  done  according  to  "the  specifications  of  the- 
contract,"  notwithstanding  the  contract  was  fulfilled  "to 
the  satisfaction  of  the  Superintendent." 

The  law  makes  the  Superintendent  of  Public  Streets,  acting 
under  the  direction  of,  and  in  subordination  to,  the  Board  of 
Supervisors,  the  official  agent  of  the  city  for  the  purpose  of 
contracting  for  street  improvements,  and  for  directing  the  per- 
formance of  the  work,  and  determining  whether  or  not  it  has 
been  performed  according  to  the  terms  of  the  contract  He 
is  the  agent  of  the  city  for  approving  and  accepting  the  work,, 
when  performed,  as  well  as  for  making  the  contract,  and  he 
acts  under  the  sanction  of  his  official  responsibility.  Hi» 
aoeeptance  of  the  work  is,  in  contemplation  of  law,  the 
acceptance  of  the  city. 

The  officers  alone  must  determine  whether  the  contract  has  been 
properly  performed. 

The  work — as  we  held  in  Emsry  ▼.  The  San  Francisco  Gas 
Company,  28  Cal.  345 — ^is  a  public  work,  undertaken  by  and 
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Oil  behalf  of  tJie  public,  and  the  public  and  not  the  adjoining 
property  bolder  is,  through  the  Superintendent,  the  contract- 
ing party.  The  public  controls  the  street  as  well  as  the  work. 
It  is  the  public  interest  that  is  especially  consulted.  The 
municipal  government  through  its  officers  determines  what 
improvements  shall  be  made,  when  and  how,  and  with  what 
materials  they  shall  be.  constructed ;  and  it  is  for  the  officers 
having  these  matters  in  charge  to  determine  whether  the  work 
has  been  executed  according  to  the  plans  adopted,  and  the  con- 
tracts entered  into,  in  pursuance  of  the  orders  of  the  local  gov-^ 
emment.  The  lot  holder,  except  as  one  of  the  public,  is  in  no 
sense  a  party  to  the  transaction.  When  the  work  is  accom- 
plished, for  the  purpose  of  defraying  the  expense,  the  munici- 
pal authorities  levy  an  assessment  upon  the  adjoining  lands, 
by  virtue  of  the  sovereign  right  of  taxation  delegated  by  the 
Legislature  of  the  State  to  the  local  government  for  that  pur- 
pose, and  collect  it  through  the  contractor  himself.  The 
owner  of  the  adjoining  lot  has  nothing  to  say  about  it,  pro- 
vided there  is  no  fatal  informality  in  the  proceedings,  except 
so  far  as  his*  wishes  are  consulted  in  the  first  instance,  as  to 
whether  or  not  the  municipal  authorities  shall  undertake  the 
work,  and  so  far  as  he  is  heard  through  his  representative  in 
the  Board  of  Supervisors.  The  city  makes  no  contract  for 
him  individually.  The  liability  arises  out  of  no  agreement, 
express  or  implied,  between  him,  in  his  individual  character, 
and  the  street  contractor.  He  smply  pays  because  the  bur^ 
den  has  been  imposed  upon  him  in  common  with  other  citi- 
zens, and  he  cannot  help  himself,  as  he  pays  any  other  common 
public  burden  imposed  under  the  sovereign  power  of  taxation. 
ITg  can  only  question  the  regularity  of  the  proceedinof  result- 
ing in  the  assessment,  in  the  same  manner,  and  upon  the  same 
principles,*  as  the  validity  of  a  tax  may  be  questioned.  His 
liability  is  not  a  debt  in  any  other  sense  than  any  other  public 
burden  imposed  upon  him  under  the  same  sovereign  power  is 
a  debt  The  only  thing  for  the  contractor  to  look  to,  is,  to 
see  that  the  proceedings  are  all  regular.  The  prior  proceed- 
ings being  regular,  and  a  valid  contract  having  been  made, 
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the  law  devolves  upcm  the  Superixiteodeiit  the  dutrp  of  auper- 
visiug  the  work,  and  detenninix^  on  behalf  of  the  publio 
whether  the  contract  has  been  fulfilled,  subject  io  review  by 
the  Supervisors  on  appeal ;  and  when  those  officers  have  deter- 
mined that  question,  and  no  fraud  has  intervened,  that  is  the 
end  of  the  matter.  The  act  of  examining,  approving  and 
accepting  the  work  requires  the  exercise  of  jud^nent  and  is^, 
in  that  respect,  of  a  judicial  nature.  (PArks  v.  Boestony  fi  Piot* 
225;  MUXer  v.  Board  Sup.Sacromento  Ca.,26  •Cal.  9J.)  Yet. 
Uieae  particular  duties  are  not  such  as  ans  usually  devolved 
upon  Courts  of  justice.  Although  they  pavtake  of  a  judicial 
nature,  they  are  a  part  of  those  duties,  in  the  i^regate  of  a 
mixed  character,  which  are  always  impoeed  apon  iLa  ^xecxt* 
tive  and  legislative  oflScers  of  local  governments.  (People  V. 
El  Dorado  Co.,  8  Cal.  61,  62;  Sione  v.  EUdm,  24  'Cal.  127.) 
If  the  proceedings  are  regular,  so  that  the  pK)|>er  officers  have 
jurisdiction  to  act,  and  they  exercise  their  judgmeDt  upoi^  the 
matters  committed  to  their  care  in  the  seveoal  ateps  otf  the 
proceedings,  their  determinations  are  vali^^  and  can  only  be 
reviewed  in  the  mode  appointed  by  law-.  In  this  class  of 
cases  the  law  requires  the  contract  to  provide  that  the  work 
shall  be  done  to  the  satisfaction  of  the  Soperisatenclent  of 
Streets.  It  devolves  upon  that  officer,  kk  tbe  first  instance, 
the  duty  of  determining  whether  the  work  has  hean  perforated 
in  accordance  with  the  contract.  Although  the  public  in  its 
corporate  capacity  is  the  party  to  the  contract,  jei,  the  law  is 
not  unmindful  of  the  subordinate  interest  of  the  lot  holders 
upon  whom  the  cost  of  the  work  is  to  be  in  part  assessed; 
and  lest  he  should  suffer  from  the  errors  of  the  Stceet  Super- 
intendent, sections  four,  nine  and  twelve  authorize  hiin  to 
appeal  to  the  Board  of  Supervisors,  where  he  can  apeeify  his 
grievances  in  a  petition,  and  '^said  petition  or  Femo(Qstranee 
shall  be  passed  upon  by  the  said  Board  of  Superviscnr^  4iiid 
their  decision  thereon  shall  be  final  and  cnaiskiaive.'^  (Laws 
1862,  p.  392.)  An  error  of  the  Superintendent  in  the 
respect  complained  of  can  be  oorrected^on  appeal  under  see 
tions  four  and  nine,  if  not  under  section  twelve.     This  conchi 
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sive  determination  on  appeal  doubtless  refers  to  those  matters 
upon  which  the  Superintendent  is  required  in  the  discharge  of 
his  duties  to  exercise  his  judgment  —  those  matters  in  which 
hifl  errors  are  to  be  revised  and  corrected.  There  arc  acts  to 
be  performed  of  a  jurisdictional  character  essential  to  the 
validity  of  any  assessment.  It  is  not  to  be  supposed  that  the 
conclusiveness  of  the  decision  of  the  Board  of  Supervisors  is  to 
extend  to  that  class  of  acts.  The  provisions  in  section  twelve 
indicate  the  kind  of  errors  upon  which  the  decisions  of  the 
Board  are  to  be  final.  It  is  that  "  all  the  decisions  and  deter- 
minations of  said  Board,  upon  notice  and  hearing  aforesaid, 
shall  be  final  and  conclusive  upon  all  persons  entitled  to  an 
appeal  under  the  provisions  of  this  section,  as  to  all  errors  and 
•irregularities  which  said  Board  could  have  avoided. '' 

Now  this  would  not  include  jurisdictional  acts,  which  it 
ivould  be  too  late  to  remedy  after  the  time  for  appeal  had 
-arrived.  But  an  error  in  determining  whether  the  contract 
!iias  been  in  all  respects  performed  is  not  one  of  the  jurisdic- 
tional defects  that  could  not  be  remedied.  The  power  to 
direct  the  improvement  of  streets,  and  to  make  or  authorize 
the  making  of  contracts  therefor,  is  properly  vested  in  the 
Board  of  Supervisors,  and  it  would  seem  to  follow  necessarily, 
that  the  authority  to  ultimately  determine  whether  or  not  the 
contract  has  been  fulfilled  should  be  vested  in  the  same  bodj 
that  has  the  power  to  order  and  make  the  contracts.  We  can 
see  no  valid  objection  to  lodging  this  authority  in  that  body, 
and,  in  the  absence  of  fraud,  making  its  determination  final. 

In  this  case,  the  contract  is  admitted  by  the  pleadings  to 
have  been  performed  to  the  satisfaction  of  the  Superintendent. 
It  was  a  duty  devolved  upon  that  officer  to  determine  that 
question  of  fact,  and  he  did  determine  it.  There  is  no  fraud 
charged  —  nothing  but  an  error  in  judgment.  The  law  afforded 
the  defendant  a  remedy  in  the  regular  course  of  the  proceed- 
ing itself,  by  which  he  might  have  had  the  error  reviewed,  and 
.the  defect,  if  any,  remedied.  He  did  not  avail  himself  of  the 
remedy,  but  declined  to  appeal,  and  now  seeks  to  review  the 
wdc termination  of  the  Superintendent  collaterally.     "We  think, 
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by  this  neglect  to  appeal,  he  has  acquiesced  in  the  approval 
of  the  work  by  the  Superint^identj  and  that  his  determination 
is  conclusive.  The  principles  applicable  to  the  review  of 
assessments  of  other  taxes  would  apply  here,  and  such  would 
be  the  result  in  respect  to  ordinary  taxes  for  State,  county  and 
municipal  purposes,  (CorUin  v.  Seamen,  22  Cal.  549;  City 
of  Peoria  v.  Kidder,  26  HI.  358;  Aldrich  v.  Cheshire  A.  R.  Co. 
1  Foster,  361 ;  Hughes  v.  Kline,  30  Pa.  St.  E.  230,  231 ;  Somor 
ford  V.  Mayor  of  New  York,  33  Barb.  150;  City  of  Lowell  v. 
Hadley,  8  Met  194;  Williams  v.  Holden,  4  Wend.  227,  228; 
Banton  v.  Neilson,  3  John.  475,  476;  Windsor  v.  Field,  1 
Conn.  284.) 

Appeal  to  the  Board  of  Supervisors  from  the  decision  of  Super- 

intendent. 

It  is  said,  however,  that  by  section  twelve  the  "warrant, 
assessment  and  diagram"  are  only  made  ''prima  facie  evi- 
dence of  the  regularity  and  correctness  of  the  assessment," 
etc.,  and  by  these  very  terms  it  is  implied  that  the  prima  facie 
case  may  be  controverted  by  other  evidence.  But  this  is  not 
inconsistent  with  the  idea  tJiat  the  decision  of  the  proper  offi- 
cers is  conclusive  upon  those  matters  which  they  are  author- 
ized to  finally  determine.  The  warrant,  etc.,  are  prima  facie 
evidence  that  everything  necessary  to  a  valid  assessment  has 
been  done.  But  certain  jurisdictional  acts  may  nevertheless 
be  wanting^ — as  for  instance,  no  order  for  the  improvement 
may  have  been  made  by  the  Board,  and  the  contract  might  be 
wholly  unauthorized.  Such  defects  could  doubtless  be  shown, 
for  they  lay  at  the  very  foundation  of  a  valid  assessment,  as 
there  would  be  no  jurisdiction  without  them.  But  it  is  not 
sought  to  show  the  absence  of  any  jurisdictional  fact  "  After 
the  contractor  of  any  street  work  has  fulfilled  his  contract  to 
the  satisfaction  of  the  Superintendent,  or  Board  of  Super- 
visors on  appeal,  the  Superintendent  shall  make  an  assessment 
to  cover  the  sum  due,"  etc.  (Sec.  9.)  Now  here  the  fact  of 
the  fulfibnent  of  the  contract  to  the  satisfaction  of  the  Super- 
intendent, upon  which  his  authority  to  make  the  assessment 
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depended,  ig  admitted.  It  is  not  proposed  by  the  evidence 
offered  to  controvert  this  fact,  but  only  to  show  that  this  officer 
"ras  too  easily  satisfied.  Bnt  the  law  says,  that  the  tribunal 
before  which  that  showing  must  be  made  is  the  Board  of 
Supervisors.  No  fraud  is  charged,  and  the  proceedings  all 
Appear  to  be  regular.  By  this  construction,  and  by  no  other, 
the  several  provisions  of  the  Act  relating  to  the  conclusiveness 
of  the  action  of  the  Board,  and  the  prima  facte  character  of 
the  "warranty  assessment  and  diagram"  as  evidence,  can  be 
harmonized,  and  all  have  effect.  And  it  is  a  rule  of  construc- 
ti(m  that  effect  must,  if  possible,  be  given  to  every  provision 
of  a  statute.    We  think  the  evidence  was  properly  rejected. 

The  next  point  is  substantially  a  re-statement  in  another  form 
of  the  first,  and  requires  no  further  notice. 

Personal  judgment  against  a  defendant  on  a  street  contract. 

The  last  point  made^  is,  diat  the  Court  was  not  authorized 
by  the  statute  to  enter  a  personal  judgment  against  the  defend- 
ant The  contract  was  made  under  the  Act  of  1862.  Sections 
ten  and  thirteen  are  cited,  and  an  argument  is  based  upon  the 
language  of  those  sections  to  show  that  the  remedy  of  the 
contractor  is  limited  to  the  enforcement  of  a  lien  upon  the 
land  charged  with  the  assessment.  But  appellant  entirely 
overlooks  section  seventeen,  which  in  express  terms  provides 
that  the  owner  shall  also  be  personally  liable.  After  stating 
who  shall  be  deemed  an  owner  within  the  meaning  of  the 
Act,  it  proceeds  as  follows :  "  And  the  person  so  defined  to  be 
the  owner  shall  be  personally  liable  for  the  payment  of  any 
charge  or  assessment  lawfully  made  or  assessed  upon  said 
lands,  lots,  or  portion  of  lots,  by  said  Superintendent,  or  con- 
tracted to  be  paid  to  the  contractor  for  improvements,  to 
cover  the  expenses  of  any  work  done  under  and  authorized 
by  the  provisions  of  this  Act.''  (Id.  p.  400.)  And  section 
thirteen  provides  that,  after  a  specified  time,  "  the  contractor 
or  his  assigns  may  sue,  in  his  own  name,  the  owner  of  the 
land,  lots,  or  portion  of  lots  assessed,  on  the  day  of  the  date 
of  the  recording  of  the  warrant,  assessment  and  diagrauM,  or 
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any  day  thereafter  during  the  continuance  of  the  lien  of  said 
assessment,  and  recover  the  amount  of  any  assessment  remain- 
ing due  and  unpaid,"  etc.  (Id.  399.)  There* can  be  no  doubt 
that  the  Legislature  intended  to  authorize  the  entry  of  a  per- 
sonal judgment  as  well  as  to  adjudge  a  lien  upon  the  premises 
assessed  and  to  order  a  sale. 
Judgment  afSrmed. 

CuBRET,  J.,  dissenting. 

This  action  was  brought  to  recover  a  certain  sum  of  money 
alleged  to  be  due  the  plaintiff  from  the  defendant  In  Novem- 
ber, 1862,  the  plaintiff  entered  into  a  contract  with  the  Super- 
intendent of  Public  Streets  and  Highways  of  the  City  of  San 
Francisco  to  perform  certain  work  and  labor  and  provide  the 
material  therefor  in  the  improvement  of  that  portion  cf  Fol- 
som  street  which  is  between  First  and  Second  streets,  in  said 
city.  The  defendant's  property,  which  adjoins  the  locality, 
was  assessed  to  pay  a  portion  of  the  price  to  be  paid  the  plain- 
tiff for  the  work,  which  the  Superintendent  accepted  as  per- 
formed, in  the  fulfilment  of  the  contract,  as  provided  by  the 
Act  of  the  Legislature  relating  to  the  gubject,  passed  on  the 
25th  of  April,  1862.  (Laws  1862,  p.  891.)  By  his  answer 
the  defendant,  among  other  things,  averred  that  the  work  per- 
formed by  the  plaintiff,  and  for  which  the  assessment  was 
alleged  to  have  been  made,  wa«  not  completed  in  accordance 
with  the  specifications  of  the  contract,  nor  in  accordance  with 
section  tibird  of  chapter  fourth  of  the  order  of  the  Board  of 
Supervisors  in  relation  to  streets,  defining  the  manner  of  con- 
structing streets  and  sidewalks,  and  the  character  and  descrip- 
tion of  materials  to  be  used  in  their  construction. 

At  the  trial,  which  was  before  the  Court  without  a  jury, 
the  plaintiff  submitted  his  case  upon  the  pleadings.  The 
defendant,  to  maintain  his  defense,  among  other  things,  intro- 
duced in  evidence  section  third  of  chapter  fourth  of  the  ordi- 
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nance  referred  to,  and  then  produced  three  witnesses  by  whom 
he  proposed  to  prove  facts  showing  that  the  work  was  not 
done  in  accordafice  with  the  contract,  nor  in  accordance  with 
said  ordinance.  To  this  evidence  the  plaintiff  objected  on  the 
ground  that  the  same  was  inadmissible  and  incompetent, 
because  the  defense  proposed  to  be  proved  could  be  made  only 
by  appeal  to  the  Board  of  Supervisors,  as  provided  in  the  Act 
of  1862.  The  Court  sustained  the  objection,  and  the  defend- 
ant excepted.  The  plaintiff  obtained  judgment  and  the  defend- 
ant appealed. 

There  are  several  points  presented  by  the  appellant  on 
which  he  seeks  a  reversal  of  the  judgment.  That  relating  to 
the  competency  of  the  evidence  offered  by  him  and  excluded 
by  the  Court  is  the  only  one  respecting  which  I  deem  it  neces- 
sary to  express  an  opinion. 

The  ninth  section  of  the  Act  of  1862  provides  that  after 
the  contractor  of  any  street  work  has  fulfilled  his  contract  to 
the  satisfaction  of  the  Superintendent  or  Board  of  Supervisors 
on  appeal,  the  Superintendent  shall  make  an  assessment  to 
cover  the  siun  due  for  the  work  performed,  and  specified  in 
the  contract,  in  conformity  with  the  provisions  of  tiie  Act,  or 
with  the  decision  or  directions  of  the  Board  on  appeal.  The 
next  section  provides  that  the  assessment  made  shall  be 
attached  to  a  warrant,  to  which  shall  be  annexed  a  diagram 
exhibiting  the  locality  of  the  work  done,  signed  by  the  Super- 
intendent and  coimtersigned  by  the  Auditor  of  the  city  and 
county,  authorizing  the  contractor  or  his  assigns  to  demand 
and  receive  the  sum  assessed.  The  warrant,  assessment  and 
diagram  are  required  to  be  recorded,  and  when  recorded,  the 
amount  assessed  is  made  a  lien  on  the  land  assessed,  which  is 
to  continue  for  two  years,  unless  sooner  discharged.  The 
twelfth  section  of  the  Act  gives  to  the  owner  of  any  land  so 
assessed  the  right  to  appeal  to  the  Board  of  Supervisors  from 
these  acts  and  determinations  of  the  Superintendent,  and  the 
Board  is  authorized  to  correct,  alter  or  modify  the  assessment, 
and  to  direct  the  Superintendent  to  correct  the  warrant,  assess- 
ment or  diagram  in  any  partici^lar,  or  to  make  and  issue  a 
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new  warrant,  assessment  or  diagram;  and  then  it  is  declared 
that  all  the  decisions  and  determinations  of  the  Board  shall  he 
final  and  conclusive  upon  every  person  entitled  to  an  appeal, 
as  to  all  errors  and  irregularities  which  the  Board  could  have 
remedied  and  avoided;  and  then  it  is  further  declared  as  fol- 
lows: ^^The  said  warrant,  assessment  and  diagram  shall  be 
held  prima  facie  evidence  of  the  regularity  and  correctness  of 
the  assessment  and  of  the  prior  proceedings  and  acts  of  said 
Superintendent,  and  of  the  regularity  of  all  the  acts  and  pro- 
ceedings of  the  Board  of  Supervisors,  upon  which  said  war- 
rant, assessment  and  diagram  are  based.''  The  thirteenth  sec- 
tion of  the  Act  authorizes  the  contractor  to  sue  in  his  own 
name  the  owner  of  the  land  assessed,  at  any  time  during  the 
continuance  of  the  lien  of  the  assessment  thereon,  and  to 
recover  the  amount  of  the  assessment  due  and  unpaid;  and  it 
is  provided  that  the  warrant,  assessment  and  diagram,  with 
affidavit  of  demand  and  non-payment,  shall  be  prima  facie  evi- 
dence of  such  indebtedness  and  of  the  right  of  the  plaintiff  to 
recover  in  the  action;  and  the  Court  in  which  such  suit  shall 
be  commenced  is  empowered  to  adjudge  and  decree  a  lien 
against  the  premises  assessed,  and  to  order  the  same  to  be  sold 
on  execution. 

The  theory  upon  which  it  is  sought  to  justify  the  exclusion 
of  the  evidence  offered  is,  that  the  defendant  had  an  oppor- 
tunity, after  the  warrant  was  issued,  to  object  by  appeal  to 
the  Board  of  Supervisors,  to  the  work,  and  to  the  contractor's 
right  to  collect  the  amount  mentioned  in  the  assessment,  on 
the  ground  of  non-performance  of  the  contract;  and  that  if 
upon  such  appeal  it  had  appeared  that  the  objection  was  well 
taken,  the  warrant,  assessment  and  diagram  would  have  been 
corrected  by  the  Board,  or  suppressed,  and  new  ones  issued. 
But  this  theory  does  not  admit  that  the  defendant  could  con- 
trovert the  plaintiff's  right  to  recover  anything  whatever,  nor 
does  the  statute  seem  to  contemplate  any  such  contingency 
as  possible.  The  object  of  the  statute,  according  to  the  con- 
struction given  to  it  by  the  Court  below,  was  to  charge  the 
defendant  to  the  extent  of  the  assessment  affecting^  his  prop- 
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erty  with  all  the  hurdens  of  the  contract  on  the  one  part, 
-without  the  privilege  of  resisting  payment  in  Mo  because  the 
plaintiff  had  not  performed  the  contract  on  his  part,  when  by 
the  general  law  such  performance  was  a  condition  precedent 
to  his  right  to  recover  anything.  It  is  also  argued  on  the  part 
of  the  plaintiff  that  if  the  work  was  done  to  the  satisfaction 
of  the  Superintendent,  and  the  time  for  appealing  to  the 
Board  of  Supervisors  from  his  determination  had  elapsed, 
that  then  the  charge  against  the  owner  of  the  premises  became 
fixed,  and  his  liability  to  pay  the  amount  assessed  was  as 
absolute  as  if  in  judgment  of  a  Court  of  last  resort.  There 
are  several  answers  to  this  position,  any  one  of  which  is 
sufficient  for  its  refutation.  The  Act  of  1862  does  not  give 
to  the  omission  of  the  owner  of  premises  assessed,  to  appeal 
to  the  Board  of  Supervisors  such  an  effect,  but  it  provides 
that  said  warrant,  assessment  and  diagram  shall  be  held  prim^ 
facie  evidence  of  the  regularity  and  correctness  of  the  assess- 
ment and  of  the  proceedings  and  acts  of  the  Superintendent 
and  of  the  Board  of  Supervisors,  upon  which  the  warrant, 
assessment,  and  diagram  are  based;  and  in  an  action  brought 
by  the  contractor  against  the  owner  of  the  assessed  property, 
the  warrant,  assessment  and  diagram,  with  the  affidavit  of 
demand  and  non-payment,  shall  be  prima  facie  evidence  af 
such  indebtedness,  and  the  right  of  the  plaintiff  to  recover  in 
the  action.  What  is  to  be  understood  by  prima  fade  evidence  ? 
It  is  that  evidence  which  is  sufficient  to  establish  the  fact  in 
issue  in  the  first  instance;  which  fact  remains  established 
until  rebutted  or  disproved;  but  as  the  term  itself  imports, 
this  species  of  evidence  is  not  conclusive — it  may  be  disputed 
and  overcome  by  countervailing  evidence.  This  was  the  kind 
of  evidence  on  which  the  plaintiff  relied  to  establish  his  right 
to  recover,  and  it  was  competent  for  the  defendant  to  prove 
that  it  was  not  true. 

It  is  claimed,  as  already  seen,  that  the  defendant  was  bound 
by  the  combined  action  of  the  Superintendent  of  Streets  and 
Board  of  Supervisors  as  by  a  judgment  of  a  Court  of  compe- 
tent jurisdiction.     If  so,  by  what  authority  could  these  munici- 
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pal  officers  thus  bind  him  t  If  it  be  said  by  authority  of  the 
statute,  the  answer  to  it  is  that  there  is  a  law  higher  than  the 
statute.  The  Constitution  of  the  State  has  provided  in  whom 
shall  be  reposed  the  judicial  power,  and  the  Board  of  Super- 
visors and  Superintendent  of  Streets  are  not  of  these;  besides 
-which  the  Constitution  provides  that  the  right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate  forever,  though 
this  right  may  be  waived  by  the  parties  in  civil  cases  in  the 
manner  prescribed  by  law.  But  the  Act  of  1862  does  not 
prescribe  that  this  right  may  be  waived,  but  provides  in  gen- 
eral terms  that  the  contractor  may  have  his  action  to  recover 
the  amount  certified  to  be  due  him,  and  defines  the  evidence 
on  which  the  plaintiff  relied  in  the  case  as  prima  facie  evi- 
dence of  his  right  to  recover.  This  statutory  provision  would 
have  been  idle  and  useless  if  to  the  acts  and  proceedings  of 
the  Superintendent  of  Streets  and  of  the  Board  of  Supervisors 
the  consequences  which  are  claimed  for  them  were  given. 
But  the  Act  has  not  undertaken,  in  terms,  to  deprive  the 
defendant  of  his  right  to  be  heard  in  his  defense,  in  a  Court 
of  justice,  proceeding  under  and  in  accordance  with  the  Con- 
stitution; nor  has  it  gone  the  length  of  giving  to  a  contractor 
the  right  to  recover  against  the  owner  of  property  supposed 
to  be  benefited  by  the  improvement  or  work  alleged  to  be 
done,  the  price  specified  by  the  contract,  provided  it  can  be 
shown  by  the  defendant  that  the  plaintiff  has  not  rendered  the 
consideration,  on  which  his  right  to  recover  is  made,  by  his 
contract  under  the  law  to  depend. 

My  opinion  is  that  the  statute  should  be  construed  in  sup- 
port of  the  right  of  the  citizen  to  a  just  defense  for  the  pres- 
ervation of  his  property;  and  believing  that  the  ruling  of  the 
Court  below,  denying  to  the  defendant  the  opportunity  at  the 
trial  to  make  the  defense  which  he  proposed,  was  a  denial  of 
a  constitutional  right  just  in  itself,  I  am  constrained  to  dis- 
sent from  the  decision  of  a  majority  of  this  Court  affirming 
the  judgment 
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I  am  compelled  to  dissent  from  the  opinion  of  my  associ- 
ates in  this  case,  and  will  briefly  state  some  of  the  grounds 
upon  which  I  think  the  decision  should  be  based. 

The  evidence  offered  by  the  defendant  going  to  show  a  non- 
compliance by  the  contractor  with  the  terms  of  the  contract, 
was  properly  excluded,  because  the  general  allegation  in  the 
answer  of  non-performance  of  the  contract,  without  any  specifi- 
cation of  the  particulars  wherein  the  failure  consisted,  did  not 
entitle  him  to  have  the  evidence  admitted;  but  not  because 
the  performance  "under  the  direction  and  to  the  satisfaction 
of  the  Superintendent"  was  conclusive  upon  the  lot  holders. 
Ihe  performance  of  the  contract  is  the  condition  precedent  to 
the  making  of  the  assessment  and  the  issuing  of  the  warrant, 
and  although  these  may  be  made  and  issued  upon  a  perform- 
ance to  the  satisfaction  of  the  Superintendent,  yet  when  the 
assessment  and  diagram  are  made  and  the  warrant  issued,  the 
law  accords  to  them  only  the  quality  of  being  prima  facie 
evidence  of  the  regularity  and  correctness  of  the  assessment 
and  of  the  prior  proceedings,  etc.  If  they  are  conclusive  evi- 
dence, it  was  idle  to  declare  them  prima  facie  evidence.  It 
cannot  with  propriety  be  said  that  they  constitute  prima  facie 
evidence  only  when  jurisdictional  acts  and  matters  are  dra\vn 
in  question,  for  in  the  absence  of  any  legislative  declaration 
that  those  documents  shall  constitute  only  prima  facie  evi- 
dence, no  conceivable  number  of  those  or  similar  documents 
could  t^mount  to  more  than  prima  facie  evidence  of  the  juris- 
dictional facts  upon  which  depended  the  authority  of  the  city 
to  order  the  proposed  work  to  be  done. 

If  the  conclusive  effect  claimed  for  them  is  justly  due,  it 
would  seem  that  the  Legislature  had  put  the  contractor  to  the 
useless  trouble  of  procuring  the  judgment  of  a  Court,  that 
the  sum  specified  in  the  assessment  and  warrant  is  due  when 
the  same  papers  are  conclusive  evidence — and  a  judgment  is 
no  more — that  the  sum  specified  therein  is  due  to  the  con- 
tractor. 
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The  personal  judgment  against  the  lot  holder  I  do  not  think 
can  be  sustained  upon  any  constitutional  theory.  The  seven- 
teenth section  of  the  Act  of  1862,  it  is  true,  authorizes  it; 
but  in  my  opinion,  the  section  is  in  conflict  with  some  of  the 
plainest  constitutional  provisions,  that  were  designed  for  the 
protection  of  the  citizen  against  the  exercise  of  arbitrary  and 
unrestricted  power  by  the  Government.  A  charge  that  is 
nominally  cast  upon  property,  but  which,  at  the  same  time,  is 
made  to  constitute  a  charge  upon  the  person,  cannot  be  dis- 
guised under  the  name  of  an  assessment,  for  it  is  essentially  a 
tax  in  the  larger  sense  of  that  term.  The  cases  treating  of 
this  matter,  cited  in  Emery  v.  Sdn  Francisco  Gas  Company, 
hold  an  assessment,  such  as  is  mentioned  in  the  thirty-seventh 
section  of  Article  IV  of  the  Constitution,  providing  for  the 
organization  of  cities  and  towns,^  to  be  a  charge  imposed 
upon  property  to  pay  for  certain  works  and  improvements 
constructed  in  the  immediate  vicinity  of  such  property,  and 
which  is  supposed  to  receive  some  particular  benefit  over  and 
above  the  general  mass  of  property  in  the  city  by  the  con- 
struction of  such  improvements.  Where  a  personal  liability 
for  the  payment  of  the  assessment  is  superadded,  the  assess- 
ment becomes,  in  eflFect,  a  charge  upon  all  the  property  of  the 
person. who  owns  the  property  on  which  the  assessment  is 
nominally  charged,  and  this  is  thus  transformed  into  a  tax  in 
the  sense  of  that  term  as  used  in  the  clause  of  the  Constitution 
providing  "that  taxation  shall  be  equal  and  uniform  through- 
out the  St^te.'^  While  working  under  the  general  system  of 
taxation  for  State,  county  or  city  purposes,  that  provision  con- 
trols and  restrains  every  department  of  the  Government — 
whether  principal  or  subordinate — assuming  to  exercise  the 
powers  of  taxation,  and  it  cannot  readily  be  conceived  that  a 
power  so  dangerous  and  peculiarly  liable  to  abuse  as  that 
daimed  for  cities  in  levying  assessments  could  have  been 
granted  to  them.  Under  the  constitutional  restriction  just 
cited,  in  levying  taxes  for  State,  county  or  city  purposes,  the 
authorities  are  limited  to  a  tax  of  one  himdrcd  per  cent  upon 
the  value  of  the  property  subject  to  the  tax,  while  the  city  in 
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levying  and  collecting  the  assessments  nnder  the  Act  of  1862, 
according  to  the  construction  claimed,  may  exhaust  the  whole 
property  charged  with  the  assessment,  and  if  the  lot  holder  is  so 
unfortunate  as  to  own  a  lot  adjacent  to  an  expensive  improve- 
ment, he  may,  instead  of  realizing  the  benefits  presumed  by 
the  law  to  accrue  to  his  property  find  himself  a  hopeless  bank- 
rupt  In  my  opinion,  the  plaintiff  is  only  entitled  to  judg- 
ment enforcing  the  lien. 


CATHARINE  EORDYCE  aot  BENSOIT  B.  FORDYOE 
V.  G.  P.  ELLIS,  D.  WOLDENBERGH,  H.  A.  THOMP- 
SON, Aira  EDWARD  STOCKTON. 

Bblbasb  of  Liabiuty  of  Substibs  on  Ezbc0tob*8  Bond. —  If,  In  an  actioB 
against  the  execntors  of  an  estate,  brought  by  the  legatees  to  recover  a  Judg- 
ment for  money  found  to  be  in  the  hands  o/  the  executors,  and  adjudged  to  be 
paid  to  the  legatees  by  the  Probate  Court,  a  Judgment  is  entered  by  consent 
of  the  parties  nnder  a  stipulation  In  writing,  and  made  a  part  of  the  Judg- 
ment, payable  in  installments  thereafter,  the  sureties,  not  consenting  to 
the  arrangement,  are  released  from  their  liability  on  the  executor's  bond. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

In  August,  1869,  J.  M.  Fordyce  died  in  Placer  County, 
leaving  a  will  by  which  he  bequeathed  to  plaintiflFs  his  -prop- 
erty.  W.  W.  Sheldon  and  Francis  Clark  were  nominated 
executors  in  the  will,  the  same  was  probated,  and  the  execu- 
tors gave  bond  and  entered  upon  the  discharge  of  the  duties 
of  their  trust.  The  defendants  in  this  action  were  sureties 
on  the  bond. 

On  the  29th  day  of  December,  1860,  on  a  settlement  of 
the  final  account  of  the  executors,  the  Probate  Court  found  in 
their  hands  five  thousand  eight  hundred  and  forty-six  dollars 
and  seven  cents,  and  made  a  decree  directing  them  to  pay  the 
same  to  plaintiffs. 

On  the  15th  of  March,  1861,  the  plaintiffs  sued  the  executors 
in  the  District  Court  of  Placer  County  to  recover  said  sum, 
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and  on  the  seventh  day  of  November  thereafter,  judgment  was 
rendered  in  the  action  in  accordance  with  the  stipnlation  men- 
tioned in  the  opinion  of  the  Court  The  defendanta  in  thia 
action  were  not  parties  to  the  stipulation,  and  did  not  consent 
to  the  same. 

On  the  19th  erf  May,  1862,  the  plaintiffs  conmenced  this 
action  to  recover  a  balance  of  four  thousand  and  forty-six 
dollars,  alleged  to  be  due  from  the  executors  on  the  jvdgnieiit 
recovered  against  them. 

The  Court  below  gave  judgment  for  the  defendantii  and 
plaintiffs  appealed. 

H.  E,  Hartley,  iar  Appellants* 

Tte  failure  to  sue  the  principal,  or  dismissing  suit  already 
commenced,  will  not  discharge  the  seenrity.  (i  American 
Leading  Cases,  third  edition,  1852,  pp.  255,  969,  motw  and 
cases  referred  to;  Id.  305-7,  and  cases  referred  to.) 

K*or  will  a  promise  to  give  time,  not  fotmded  upon  a  con- 
sideration deemed  valuable  in  law,  discharge  the  surety.  This 
is  too  well  settled  to  need  comment.  The  case  referred  to 
and  relied  upon  by  respondents  decides  this  point.  (See  Nor- 
ton V.  WiUiams  &  Roberts,  4  Monroe,  498^  494.)  To  make 
the  giving  of  time  a  discharge,  the  consideration  must  be  a 
valuable  one,  either  of  benefit  to  the  creditor  or  detriment  to 
the  principal  debtor.  If  the  consideration  is  something  that 
the  creditor  was  by  law  entitled  to,  then  there  is  no  considera- 
tion- If  the  consideration  be  a  part  payment  of  the  debt  after 
it  became  due,  then  the  promise  is  without  consideration  and 
void,  he  being  entitled  not  only  to  part,  but  to  the  whole  of 
the  debt.  (Peabody  v.  King,  12  Johns.  Reps.  426;  Reynolda 
V.  Wade,  5  Wendell,  501 ;  Jenkins  v.  Clark,  7  Ohio,  72 ;  The 
Fanners'  Bank  of  Canton  v.  Reynolds,  13  Ohio;  McCann  v. 
Lamott,  4  English;  Chitty  on  Bills,  413,  and  note;  2  Black. 
118;  Story  on  Xotes,  415;  12  Wheat.  554;  Burge  on  Surety- 
ship, 204;  4  Bing.  717;  18  English  Common  Law,  64Sw)     If, 
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then,  the  only  consideration  in  this  case  is  the  extension  of  the 
time,  then  the  promise  is  without  consideration,  and  void. 

The  judgment  that  was  rendered  in  the  cause  of  Fordyce  v. 
Clark  &  Sheldon,  was  entire  and  indivisible,  and  any  execution 
that  issued  thereon  must  have  conformed  to  the  same,  and 
could  not  have  been  issued  in  parts  or  for  a  portion  of  the 
judgment,  but  must  be  for  the  whole,  although  the  plaintiff 
might  have  directed  the  officer  to  proceed  for  only  a  part  sat- 
isfaction; consequently,  the  stipulation  entered  into  could 
have  had  no  effect  on  the  judgment  or  the  execution  that 
might  issue  thereon.  Had  the  same  been  entered  in  the  form 
of  a  decree  in  chancery,  requiring  acts  to  be  done  at  stated 
times,  and  in  default  of  performance,  then  for  a  final  or  com- 
pulsory process  to  issue,  thus  a  case  would  be  presented  and 
different  rights  would  arise  —  then  there  would  have  been 
matters  of  record  binding  upon  the  parties,  and  if  the  securi- 
ties were  prejudiced,  they  would  have  been  discharged, 

Robert  0.  Clark,  for  Respondents. 

By  the  Court,  Shaftee,  J. 

This  is  an  action  against  the  defendants  as  sureties  to  a  bond 
given  on  behalf  of  W.  W,  Sheldon,  executor  of  the  last  will 
and"  testament  of  John  M.  Fordyce.  The  appeal  is  from  the 
judgment,  and  the  only  question  is,  whether  the  findii^ip* 
coupled  with  the  admissions  contained  in  the  answer,  supi>ort 
the  judgment. 

The  plaintiffs  were  residuary  legatees  in  the  will  of  For- 
dyce. The  will  was  duly  probated,  and  afterwards,  on  the 
29th  of  December,  J860,  there  was  found,  in  due  course  of 
proceedings,  to  be  in  the  hands  of  Sheldon  and  his  co-executor, 
Ellis,  the  sum  of  five  thousand  eight  hundred  and  forty-six 
dollars  and  seven  cents,  which  amount,  by  the  decree  of  the 
Probate  Court,  then  made,  the  executors  were  directed  to  pay 
to  the  plaintiffs,  according  to  the  terms  and  requirements  of 
the  will. 
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The  plaintiffs,  in  March,  1861,  instituted  a  suit  against  the 
execiitors  to  recover  the  said  five  thousand  eight  hundred  and 
forty-six  dollars  and  seven  cents,  and  on  the  7th  of  Xovember 
of  the  same  year  judgment  was  entered  for  the  plaint iiTs,  "on 
tieir  motion  and  by  consent  of  defendants/'  for  five  thousand 
five  hundred  and  forty-six  dollars  and  seven  cents  and  costs, 
"  in  pursuance  of  the  terms  "  of  a  stipulation,  which  wa^  itself 
"  entered  of  record  in  full  as  an  order  of  Court  in  said  cause." 
The  stipulation  was  as  follows: 

'*  Catharine  Fordyce  et  al.  v.  Francis  Clark  cmd  W.  W. 
Sheldon, —  Whereas,  the  said  defendants  have  thia  day  con- 
sented to  the  entry  and  rendition  of  judgment  against  them 
for  the  sum  of  five  thousand  five  hundred  and  forty-six  dollars 
and  seven  cents  damages,  and  one  hundred  dollars  and  fifty- 
five  cents  costs  of  suit;  now,  therefore,  plaintiffs  promise  and 
agree  that  if  defendants  pay  to  plaintiffs  at  this  date  the  sum 
of  five  hundred  dollars,  and  the  sum  of  five  hundred  dollars 
per  month  on  the  sixth  day  of  each  month  thereafter,  until  the 
whole  of  said  judgment  be  paid  and  satisfied,  that  they  will 
not  issue  execution  to  enforce  said  judgment  or  any  part 
thereof;  and  that  plaintiffs  will  at  no  time  issue  execution  for 
a  greater  sum  than  for  such  monthly  instalments  as  sliall 
become  due  and  be  unpaid  at  the  time  of  issuing  execution, 
and  this  stipulation  may  be  entered  as  an  order  of  Court." 

It  further  appears  that  Clark  and  Sheldon  paid  to  the  plain- 
tiffs the  first  five  hundred  dollars  on  the  day  the  judgment  was 
entered,  as  provided  in  the  stipulation  and  the  order  made 
thereon. 

There  is  no  error  in  the  judgment.  It  may  be  conceded 
that  the  stipulation  for  an  extension  of  time  for  the  payment 
of  the  sum  sued  for,  does  not  disclose  a  contract  binding  upon 
the  plaintiffs,  for  the  reason  that  the  contract  was  without 
consideration.  But  the  stipulation  was  made  an  order  of 
Court;  and,  furthermore,  the  judgment  appears  to  have  boeui 
entered  in  pursuance  of  the  terms  of  the  stipulation.  If  the 
stipulation  did  not  impede  the  sureties  in  their  remedies,  both 
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the  order  and  the  judgment  did.  If  it  appeared  that  the 
remedies  of  the  sureties  were  not  diminished  by  the  record 
made  up  in  the  action,  not  by  law,  but  by  concert  between 
the  parties^  and  much  more  if  it  appeared  by  their  record 
arrangement  that  the  remedies  of  the  sureties  were  in  fact 
accelerated,  then  and  in  that  event  the  liability  of  the  sureties 
would  probably  continue  aa  is  insisted  by  the  appellants. 
(Hvlme  V.  Goles,  2  Sum.  12 ;  Stevenson  v.  Roche,  9  B.  A  0. 
V07 ;  4  Man.  and  Ry.,  561 ;  Hailet  v.  Holmes,  18  John.  28 ; 
Pierce  v.  Edmonds,  10  B.  &  0.  67.)  But  if  the  facts  showing 
that  the  arrangement  was  not  and  could  not  have  been  preju- 
dicial to  the  defendants  did  not  lie,  or  were  not  to  be  found  in 
the  rules  by  which  judicial  proceedings  are  governed,  they 
were  to  be  made  out  by  evidence,  and  the  biurden  of  pioof 
w^as  clearly  upon  the  plaintiffs.  But  no  such  facts  appear  in 
any  manner.  The  record  shows  that  the  plaiuitiffiB  were  enti- 
tled to  a  certain  sum  of  monjey  out  of  the  estate  of  Fordyce 
by  force  of  the  will  and  a  probate  decree;  that  a  suit  was 
brought  against  the  executcH's  for  the  amount,  and  that  an 
order  and  judgment,  each  fashicmed  after  the  stipulation  of 
parties,  were  entered  in  the  action,  providing  for  payment  by 
instalments  of  the  amount  recovered — the  first  instalment  to 
be  paid  presently,  and  the  others  at  intervals  of  thirty  days. 
It  does  not  appear  that  the  defendants  in  the  action  had  either 
answered  or  demurred;  nor  does  it  appear  that  they  had  any 
just  pretense  for  doing  either.  Assuming  that  the  allegations 
of  the  complaint  filed  by  the  plaintiffs  were  true,  and  that 
they  were  entitled  to  the  relief  which  tliey  prayed,  and  that 
the  complaint  was  properly  drawn,  all  idea  of  defense  and 
delay  as  consequent  upon  it  is  of  course  precluded.  Accord- 
ing to  the  course  of  the  Court,  on  a  case  so  conditioned,  judg- 
ment was  presently  due,  and  might  have  been  had  for  the 
asking;  for  we  cannot  intend  that  there  would  have  been  any 
merely  factious  opposition.  A  judgment  having  been  entered, 
execution  for  the  whole  amount  could  have  been  claimed 
immediately  thereafter,  and  the  sureties  by  paying  the  judg- 
ment might  at  once  have  claimed  their  well  understood  equi- 
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table  remedies,   which   remediee   it   ia   to  be  presumed   the 
plaintiffs  would  have  promptly  aided  by  just  oooi)eratioii  on 

their  part. 

Such  would  have  been  the  position,  presumptively,  of  the 
sureties,  had  the  action  against  the  executors  been  left  to  the 
settled  rules  of  procedure.  But  by  the  conventional  judgment 
and  order  entered  in  the  action,  the  remedies  of  the  sureties 
were  delayed  and  made  to  wait  upon  contingencies  to  which 
they  had  never  assented  and  about  which  the^  had  never  been 
consulted. 

Judgment  affirmed. 

Mr.  Justice  Cubbet  having  been  counsel  in  the  Court  below, 

did  not  participate  in  the  decision. 


In  thb  Mattbb  of  thb  Ebtatis  of  WILLIAM  H.  0KB, 

Decbased. 

Salb  ot  Hombstbad  bt  Probatb  Cocbt. —  The  Probate  Court  cannot  make 
an  order  for  the  sale  of  the  homestead  to  pay  debts  of  tbe  deceased,  even 
If  the  debts  are  secured  by  a  yaUd  mortgage  on  the  same. 

BOMBBTBAD  NOT  A  PAST  OF  AssBTS  OT  BSTATB. —  It  Is  the  dnty  of  the  Probata 
Court  to  set  apart  the  homestead  for  the  use  of  the  family  of  the  de- 
ceased, and  when  set  apart  it  ceases  to  be  a  part  of  the  assets  of  the  estate. 

Bniobcbmbmt  or   Libn   om    Hombbtbad. —  Valid   liens  ezlfltlng  on   the  home- 
stead, created  before  the  death  of  the  head  of  the  family,  most  be  enforced  ^ 
in  the  District  Court 

Appeal  from  the  Probate  Court,  Placer  County. 

On  the  27th  day  of  September,  1862,  William  H.  Orr,  and 
C.  M.  Orr,  his  wife,  executed  to  O.  A.  Brown  a  mortgage  on  a 
tract  of  land  they  resided  on  to  secure  the  payment  of  the 
sum  of  one  thousand  eight  hundred  dollars.  July  22d,  1863, 
Orr  made  and  recorded  a  declaration  of  homestead  on  the 
land  so  mortgaged  to  Brown.  On  the  8th  day  of  November, 
1863,  Orr  died  intestate,  leaving  him  surviving  his  wife  and 
two  infant  children.  December  20th,  1864,  Brown,  the  mort- 
gagee, was  appointed  administrator  of  the  estate,  and  qualified 
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and  entered  upon  the  discharge  of  the  duties  of  his  trust 
January  28th,  1865,  Brown's  claim  was  allowed  against  the 
estate,  and  he  filed  a  petition  in  the  Probate  Court  praying 
for  a  sale  of  the  mortgaged  property  for  the  payment  of  his 
debt  and  the  expense  of  administration.  The  surviving  wife 
appeared,  and  resisted  the  sale  on  the  ground  that  it  was  the 
homestead  of  the  family.  The  Probate  Oourt  denied  the 
prayer  of  the  petition  and  the  petitioner  appealed. 

Jo.  Hamilton,  for  Appellant 

The  declaration  of  homestead  was  not  made  until  after  the 
mortgage  was  duly  made.  It  was  the  same  then  as  if  no 
homestead  declaration  had  been  made  at  all.  The  estate  came 
to  the  hands  of  the  administrator  charged  with  the  mortgage. 
The  estate  of  the  deceased  rests  in  the  administrator  for  the 
benefit  of  the  heirs,  subject  to  the  lien  of  the  creditor.  (Act 
1862,  p.  519;  Cwtis  v.  Sutter,  15  Gal.  239;  Updegrwph  v. 
Trash,  18  Cal.  438.) 

We  hold  that  the  Court  had  the  power,  and  it  was  the  duty 
of  the  Probate  Judge  to  grant  the  prayer  of  the  petition. 
The  Court  erred  in  the  judgment  and  decree  setting  aside 
the  property  mortgaged  to  us  as  a  homestead  to  the  respond- 
ents. The  mortgage  was  of  an  older  date  than  the  declara- 
tion of  homestead.  The  declarant  could  not  dedicate  the 
property  as  a  homestead  so  as  to  divest  the  rights  of  the 
mortgagee. 

Hale  &  Fellows,  for  Respondent 

The  order  of  the  Probate  Court  denying  the  petition  was 
proper,  because  the  property  in  question  constituted  the  home- 
stead of  respondent.  (Belk.  Prob.  Law,  2d  Ed.,  Sees.  120, 
121,  124;  Stat  1860,  p.  331;  Stat  1862,  p.  519.) 

It  would  seem  to  be  the  duty  of  the  administrator  to  include 
in  his  inventory  the  homestead  of  the  surviving  wife  in  even 
such  a  case  as  this,  because  it  was  a  part  of  the  estate  of  the 
deceased,  (see  Belk.  Prob.  Law,  Sees.  105  and  107;)  but  not 
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for  the  purpose  of  subjecting  it  generally  or  specially  to  the 
payment  of  debts,  but  for  the  sole  purpose  of  protecting  (not 
creating)  the  rights  of  the  survivor  thereto  as  a  homestead, 
(lb.  Sees.  120,  121,  126.) 

There  is  another  and  conclusive  reason  why  appellant's 
petition  for  sale  (upon  the  ascertained  facts  of  this  case)  could 
not  have  been  legally  granted,  viz:  It,  the  property,  was  no 
part  of  the  estate  of  W.  H.  Orr,  deceased,  within  the  meaning 
of  that  part  of  the  probate  law  authorizing  the  sale  of  real 
property  by  the  administrator  under  the  order  of  the  Probate 
Court.  (See  Belk.  Prob.  Law,  2d.  Ed.,  Sees.  148,  149,  150, 
154,  156,  156,  163,  18(5.) 

By  the  Court,  Sanderson,  0.  J. 

The  order  of  the  Court  refusing  to  direct  a  sale  of  the  home- 
stead for  the  purpose  of  satisfying  the  alleged  mortgage  claim 
of  C.  A.  Brown,  is  not  erroneous.  Section  four  of  the  Home- 
stead Act  (Statutes  1862,  p.  519,)  provides  that  "the  home- 
stead property  shall,  upon  the  death  of  the  husband  or  wife, 
vest  absolutely  in  the  survivor  and  be  held  by  the  survivor  as 
fully  and  amply  as  the  same  was  held  by  them,  or  either  of 
them,  immediately  preceding  the  death  of  the  deceased,  and 
shall  not  be  subject  to  the  payment  of  any  debt  or  liability 
contracted  by  or  existing  against  the  said  husband  and  wife, 
or  either  of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  debt  or  liability  as  the 
homestead  was  subject  to  at  the  time  of  the  death  of  such 
husband  or  wife."  Thus  the  homestead  can  be  sold,  after  the 
death  of  such  husband  or  wife,  under  legal  process,  only  in 
such  cases  as  it  could  have  been  sold  during  the  lifetime  of  the 
deceased.  Those  cases  are  specified  in  the  second  section  of 
the  same  Act,  and  are  confined  to  mechanic's,  laborer's,  ven- 
dor's and  mortgage  liens  lawfully  obtained.  In  harmony  with 
those  provisions  of  the  Homestead  Act,  the  one  hundred  and 
twenty-first  section  of  the  Probate  Act  directs  the  Probate 
Court  to  set  apart  from  the  assets  of  the  estate  the  homestead 
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property  for  the  use  of  the  family  of  deceased;  tnd  the  one 
hundred  and  twenty-fifth  section  provides  that  audi  homestead 
property  when  so  set  apart  shall  be  the  property  of  the  widow 
if  there  is  no  minor  child,  or,  if  there  is  a  minor  child,  one 
half  shall  belong  to  the  ^idow  and  the  other  half  shall  belong 
to  such  minor  child,  or,  if  there  be  more  than  one  minor  child, 
then  to  such  minor  children  in  equal  shares.  When  the  home- 
stead has  thus  been  set  apart  it  ceases  to  be  a  part  of  the 
assets  of  the  estate,  and  neither  the  Court  nor  the  administra- 
tor has  any  further  power  over  it,  and  it  has  become  for  all 
future  purposes  of  the  administration  as  if  it  had  never  existed. 
It  is  true  that  the  widow,  or  widow  and  minor  child  or  chil- 
dren, as  the  case  may  be,  take  it  subject  to  all  valid  liens 
existing  against  it  at  the  time  of  the  death  of  the  husband,  but 
free  from  all  other  claims.  If,  therefore,  at  the  death  of  Orr, 
Brown  held  a  valid  mortgage  against  the  homestead,  the 
widow  took  the  homestead  subject  to  it,  and  Brown  can  now, 
as  before  the  death  of  the  husband,  subject  it  to  the  satisfac- 
tion of  the  mortgage  debt,  but  his  remedy  is  in  the  District 
Court.  (Fallon  v.  Butter,  21  Cal.  24;  Willis  v.  Farley,  24 
Cal.  490.) 

Order  affirmed. 


HEKRY  W.  SEALE  v.  THOMAS  FORD  anb  GEORGE 
GORDON  et  als. 

CONTiBMBD  SuBYBY  OF  MEXICAN  Gbant. —  The  cooflnned  gurvey  of  a  con- 
firmed Mexican  grant  of  land  has  the  same  effect  and  validity  aa  If  a  patent 
for  the  land  surveyed  had  been  issued  by  the  United  States. 

TiTLB  ACQUIRED  BY  CONFIRMED  SURVEY  OF  MEXICAN  Gbant. —  The  Confirmed 
survey  of  a  confirmed  Mexican  grant  of  land  gives  to  the  confirmee  a  title 
which  cannot  be  defeated  by  an  older  Mexican  grant  of  a  specific  quantity 
within  larger  boundaries,  embracing  both,  the  survey  of  which  has  not  been 
finally  confirmed. 

Conflict  between  two  Mexican  Gbants. —  If  tha  plaintiff  haa  title  under  a 
confirmed  survey  of  a  confirmed  Mexican  grant,  and  the  defendant  under  an 
unconfirmed  survey  of  a  confirmed  grant,  which  he  claims  to  be  a  perfect 
grant  the  burden  of  showing  a  perfect  grant  rests  on  the  defendant 

Import  of  wobds  "  Grant  "  and  "  Seized  in  Feb." — •  The  words  "  grant " 
and  *•  seized  in  fee,"  as  used  in  the  stipulation  of  counsel,  admitting  certain 
facts  for  the  purposes  of  the  trial,  filed  In  this  case,  do  not,  m  vi  termini. 
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Import  «  V6rf«ct  gtmnt  with  ^cflUle  booaicrleB  In  fsror  >•<  dBteadaat'i 
gnntor,  or  that  the  grantee  In  laid  grant  recelyed  Juridical  poueislon  from 
tile  Mexican  Gorernment. 
TBimvwB.  «v  CAflB  BT  AaamoKD  CBw iwuiioif. — Ifhen  m  trial  waa  eoaii- 
meaced  and  the  teatlaaooj  takea  1»7  «  Jadge  IveftiTe  lili  term  ezptred  nnOer  tlia 
old  Constitution,  and  he  waa  re-eleeted;  Beid^  that  «a  a  Jadge  onder 
fhe  new  Constltntton,  he  could  decide  the  caae  on  the  eyldenoa  then  taken. 


Appeai.  from  the  District  Courts  Third  Judicial  Difltrict, 
Santa  Clara  County. 

The  caiffie  was  tried  in  September,  1868,  by  llie  Court, 
witlKmt  a  jury.  The  decision  was  made  and  judgment  filed 
January  13tfa,'1864. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

A.  d  H.  C.  Campbell,  for  Appellants. 

It  is  admitted  that  the  Eancho  San  Francisquito  has  been 
finally  confirmed  to  Rodriguez,  who  claimed  the  same  under 
a  grant  thereof  made  by  the  Mexican  Government  of  California 
to  her  husband,  Buelna;  that  defendant  Gordon  is  seized  in 
fee  as  owner  of  said  rancho,  under  that  titie;  that  said  grant 
bears  date  May  1st,  1839;  that  the  grant  under  which  plain- 
tiff claims  bears  date  February  16th,  1841.  There  is  no  reser- 
vation or  restriction  in  the  terms  used.  Confirmee  claims 
by  grant,  and  Gordon  ovms  in  fee  under  that  title. 

When  it  is  admitted  that  the  Mexican  Government  granted 
this  San  Francisquito  Ranch  to  Gordon's  grantor,  and  that  that 
grant  is  senior  to  plaintiff's,  it  only  remains  to  show  that  the 
land  is  within  that  grant.  Defendants  show  a  perfect  grant; 
nothing  less  can  grant  the  land.  Something  inchoate  may 
give  an  equity;  nothing  leas  can  give  the  admitted  title  in  fee. 

8.  0.  Houghton,  for  Respondent. 

It  is  contended  that  the  admission  that  Gordon  is  the  owner 
in  fee  of  the  Rancho  San  Francisquito  Palo  Alto,  admits  that 
he  has  a  perfect  title  thereto.  Assuming  for  the  purposes  of 
the  argument  that  such  is  its  effect,  the  position  of  the  defend- 
ant is  no  better  than  though  no  such  admission  had  been 
made,  for  it  does  not  relieve  the  defendants  from  the  necessity 
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of  showing  that  the  lands  in  question  are  a  part  of  that  rancho. 
TJpon  that  point  they  have  made  no  proof  —  they  have  neither 
produced  their  grant  for  that  purpose,  nor  have  they  shown  a 
final  survey  by  authority  of  the  TInited  States.  On  the  con- 
trary, it  appears  from  the  record  that  it  is  an  unlocated  claim, 
now  pending  and  undetermined  before  the  Federal  Courts. 

By  the  Court,  Sawyer,  J. 

This  is  an  action  to  recover  certain  lands  in  Santa  Olara 
County,  and  the  contest  arises  out  of  an  apparent  conflict  of 
boundaries  between  two  adjoining  ranchos  granted  by  the 
Mexican  Government  —  one,  called  Rancho  Einconada  y  Aj> 
royo  dc  San  Francisquito,  to  Maria  Antonio  Mesa,  in  184:1; 
and  the  other,  called  Rancho  San  Francisquito  Palo  Alto,  to 
Antonio  Buelna  in  1839.  Both  grants  have  been  confirmed. 
The  plaintiff  is  admitted  to  be  the  owner  of  an  undivided  half 
of  the  former,  and  the  defendant  Gordon,  the  owner  of  the 
latter  by  titles  derived  from  the  respective  confirmees.  The 
survey  of  the  former  has  been  made,  and  finally  confirmed,  by 
the  Supreme  Court  of  the  United  States.  The  survey  of  the 
latter  has  been  made,  and  upon  the  proper  order  returned  into 
the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  for  examination,  where  it  is  now  pending 
and  undetermined.  The  land  in  dispute  is  embraced  in  both 
of  said  surveys.  The  plaintiff  having  recovered,  a  motion  for 
new  trial  was  made  and  denied,  and  defendants  appeal  from 
the  order  denying  a  new  trial,  and  from  the  judgment. 

The  principal  ground  of  appeal  is,  that  the  evidence  is  insuffi- 
cient to  support  \he  findings. 

Confirmation  of  a  final  survey  of  a  Mexican  grant. 

The  plaintiff's  survey  having  been  finally  confirmed,  it  has, 
under  the  Act  of  Congress  of  1860,  "the  same  effect  and  val- 
idity as  if  a  patent  for  the  land  surveyed  had  been  issued  by 
tlio  United  States,"  and  the  rspondent  stands  in  the  same 
jiosition  as  he  would  if  he  had  his  patent    He  has,  therefore. 
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made  out  a  title  which  can  only  be  defeated  by  an  older  grant 
from  the  Mexican  Government  which  actually  covers  the  same 
lands.  And  the  older  title  must  be  a  "  perfect  title,"  that  did 
not  require  presentation  to,  and  confirmation  by,  the  Board  of 
Land  Commissioners ;  or,  at  least,  it  must  be  under  a  grant  by 
specific  boundaries,  which  could  not  be  modified  by  the  Gov- 
ernment of  the  United  States;  and  not  a  grant  of  a  specific 
quantity  within  larger  boundaries.  {Waterman  v.  Smith,  13 
Oal.  407-22,  and  cases  there  cited.) 

Inchoate  and  perfect  titles  under  a  Mexicwn  grant. 

The  burden  of  showing  87iperior  title  from  a  paramount 
source  of  proprietorship  waa  on  the  defendants.  It  was  stip- 
ulated that  the  Rancho  San  Francisquito  has  been  finally  con- 
•^rmed  "to  Maria  Conception  Valencia  de  Rodriguez,  who 
claimed  the  same  under  a  grant  thereof  made  by  said  Mexican 
Government;"  and  that  George  Gordon  was,  at  the  time  of 
the  commencement  of  this  suit,  "  seized  in  fee  of  said  rancho, 
by  title  derived  from  said  confirmee,"  but  it  is  not  stipulated 
that  said  grant  was  formally  located  by  the  Mexican  Gtovem- 
ment,  or,  if  so,  where. 

It  is  insisted  by  appellant  that  the  stipulation,  that  the  con- 
firmee "claimed  by  grant,"  and  that  Gordon  was  "seized  in 
fee"  by  title  derived  from  the  confirmee,  necessarily  imports, 
ex  vi  termini,  that  defendant  Gordon  holds,  under  what  has 
been  denominated  in  our  legal  proceedings  a  "  perfect  title  "  — 
that  in  contemplation  of  law  there  oould  be  no  "grant,"  and 
Gordon  could  not  be  "  seized  in  fee  "  unless  there  was  a  per- 
fect title;  and  that  under  the  decision  in  Minium  v.  Brower, 
24  Cal.  644,  the  confirmation  of  the  survey  under  the  plain- 
tiff's grant  cannot  affect  defendant's  perfect  title  under  his 
prior  grant  But  the  term  grant,  as  almost  universally  used 
in  California,  both  in  legal  proceedings  and  common  parlance, 
does  not,  necessarily,  have  this  signification.  It  is  a  matter  of 
public  notoriety,  and  a  part  of  the  general  history  of  the  coun- 
try, of  which  the  Courts  can  take  notice,  that  there  are,  in  the 
whole  State  of  California,  but  very  few  of  that  class  of  Mexi- 
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can  titles,  which  have  sometimes  been  called  "perfect  titles." 
The  term  grant  has  not  only  been  universally  used  by  the 
people  to  designate  all  concessions  of  the  Mexican  Govern- 
ment, whether  inchoate  and  requiring  the  action  of  the  United 
States  Government  to  perfect  the  titles  under  them,  or  perfect 
vesting  a  complete  title,  which  cannot  be  disturbed ;  but  such 
use  of  the  term  has  also  been  so  general  in  legal  proceedings 
laB  to  have  acquired  this  comprehensive  signification  in  the 
legal  language  of  the  State.       The  word  is  often  used  in  this 
comprehensive  sense  in  Waterman  v.  Smith,  before  cited,  and 
other  cases  of  a  similar  character.       I^or  does  the  admission 
that  Gordon  was  "seized  in  fee,"  in  the  connection  in  which 
it  stands,  necessarily,  or  by  fair  construction,  import  that  there 
was  a  perfect  title.     The  admission  is  that  he  was  "  seized  in 
fee  as  owner  of  said  rancho  '* —  not  of  the  lands  in  dispute  — 
without  attempting  to  locate  the  rancho.     That  was  left  for 
other  proofs.       The  fair  construction,  when  taken  in  connec- 
tion with  the  context,  is,  that  Gordon  had  acquired  the  title 
granted  to  Buelna,  and  subsequently  confirmed  to  his  widow, 
and  the  location  of  the  grant  was  the  question  reserved  to  be 
contested  in  the  action.       It  is  manifest  that  the  respondent 
did  not  use  the  terms  of  the  stipulation  in  the  sense  claimed 
for  them  by  the  appellant,  for  that  would  be  to  stipulate  away 
the  very  point,  and  the  only  point,  in  controversy;  nor  would 
the  Court  be  justified  in  giving  them  that  construction.       In 
our  opinion,  proof  other  than  that  contained  in  the  language 
of  the  stipulation  is  necessary  to  show  that  the  defendants 
hold  a  "  perfect  title."      Appellants  also  claim  that  the  fact  of 
juridical  possession  of  the  grantee  of  the  Mexican  Government, 
under   whom    they    claim,    is    admitted,    and   that   no   proof 
is  required  on  that  point       There  is  no  express  admission  in 
the   record    that   juridical   possession   was   given   to    Buelna. 
Appellants  must  suppose  that  the  admission  of  this  fact  is 
implied  in  the  word  "grant,"  and  the  admission  that  Gordon 
was  seized,  upon  their  theory  that  these  terms  necessarily,  in 
law,  mean  nothing  less  than  a  "perfect  title,"  for  the  reason 
that  "  juridical  possession "  is  an  essential  element  in  a  "  per- 
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feet  title.*'  Bnt  as  their  construction  of  the  stipulated  facta 
in  this  respect  cannot  be  maintained,  it  follows  that  this  impli- 
cation fails ;  and  there  is  nothing  else  in  the  record  from  which 
the  admission  can  be  inferred.  This  brings  us"  to  the  question 
as  to  whether  the  evidence  is  clearly  sufficient  to  require  a 
finding  that  there  was  a  "perfect  title."  No  grant  of  any 
kind,  and  no  document  constituting  any  part  of  a  perfect  title 
under  the  Mexican  Government,  is  in  the  record  We  have, 
therefore,  no  means  of  knowing  whether  the  title  was  inchoate 
or  perfect.  Nor  is  there  anything  in  the  record  by  wliich  wq 
can  determine  whether  or  not  the  grant  was  of  lands  with 
determinate,  specific  boundaries,  or  a  grant  of  a  certain  quan- 
tity within  laiger  boundaries,  which  might  be  located  by  the 
Government  at  different  points.  We  cannot  say,  therefore, 
that  ihe  findings  fare  not  fully  supported  by  the  evidenjoe. 
There  is  nothing  in  the  record  to  connect  any  of  the  defend- 
ants except  Gordon  with  the  Buelna  grant. 

Effect  cf  amendment  to  the  ConstUvHon  on  causes  pending  in 
District   Court. 

The  only  remaining  point  requiring  notice,  is^  that  the  trial 
having  been  commenced  in  the  old  Court,  and  the  decision  not 
having  been  rendered  until  after  the  new  Court,  under  the 
amended  Constitution,  superseded  the  old,  the  Hon.  S.  B. 
McKee,  before  whom  the  trial  was  commenced,  and  who  was 
rfeeted  Judge  of  the  new  Court,  had  no  authority,  without  a 
re-submission  of  the  case,  to  decide  it  upon  the  evidence  taken 
by  him  as  judge  of  the  old  Court  All  cases  pending  on  the 
first  day  of  January  were  by  law  transferred  to  the  new  Courts, 
and  it  is  provided  "that  they  shall  be  heard,  tried  and  deter- 
mined therein  in  the  same  manner  as  if  originally  brought  on 
in  such  District  Courts."  We  think  the  new  Court  properly 
took  up  the  case  at  that  stage  of  the  proceeding,  which  had 
been  reached  at  the  time  of  the  transfer.  The  testimony  was 
taken  in  the  r^ular  course  of  the  proceedings,  and  the  Judge 
who  was  re-elected  was  just  as  much  judicially  informed  of 
the  testimony  as  he  was  of  any  of  the  other  proceedings  in  the 
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case  which  took  place  prior  to  the  transfer,  and  he  went  on  in 
the  new  Court  from  the  point  attained  at  the  time  of  the  trans- 
fer, and  "  determined "  the  case  "  therein  in  the  same  manner 
as  if  originally  brought  on  in  such  District  Court"  But  how- 
ever this  may  be,  no  objection  to  his  proceedings  was  taken 
in  the  Court  below,  before  the  decision,  or  on  motion  for  new 
trial,  and  the  parties  must  be  deemed  to  have  acquiesced  in 
his  proceeding  with  the  case  on  the  testimony  already  submit- 
ted. It  is  not  a  case  of  total  want  of  jurisdiction.  The  objec- 
tion is  purely  technical,  and  cannot  be  raised  in  this  Court  for 
the  first  time. 

It  results  from  the  views  expressed  that  the  judgment  must 
be  affirmed,  and  it  is  so  ordered* 

By  the  Court,  Sawtbb,  J.,  on  rehearing. 

Upon  a  further  examination  of  this  case,  aided  by  the  argu- 
ment of  counsel  upon  the  rehearing,  we  find  nothing  to  shake 
our  confidence  in  the  correctness  of  the  conclusions  before  at- 
tained. Appellant  claims  that  the  stipulation  that  Gordon 
"  was  seized  in  fee  "  of  the  Rancho  San  Francisquito  necea- 
sairily  imports  that  he  had  a  perfect  title,  and  for  this  reason 
the  Court  gave  a  wrong  construction  to  the  stipulation.  But 
the  same  stipulation  says  that  respondent  was  *^  seized  in  fee '' 
of  an  undivided  half  of  Rancho  Rinconada,  and  tibat  the  sur- 
vey of  this  grant  has  been  finally  confirmed  by  the  Supreme 
Court  of  the  United  States,  while  the  survey  of  the  appellant^* 
grant  is  still  in  dispute  and  pending  before  the  District  Court 
of  the  United  States.  Upon  the  construction  claimed  by 
appellants,  if  both  grants  actually  cover  the  same  land,  it  is^ 
stipulated  that  both  parties  are  seized  in  fee  of  the  same  land 
imder  adverse  grants,  which  is  impossible.  Manifestly  the 
intention  of  the  parties  was  to  stipulate  that  each  party  had 
acquired  all  the  interest  of  the  original  grantees  of  the  Mexican 
Government  in  the  respective  ranches  without  any  agreement 
as  to  whether  the  grants  were  perfect  or  inchoate.  No  other 
reasonable  construction  can  be  given  to  the  stipulation,  and 
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the  subsequent  action  of  the  parties  on  the  trial  harmonizes 
with  this  view.  The  District  Court  did  not  find  a  perfect 
granty  and,  in  our  judgment,  the  evidence  in  the  record  does 
not  justify  us  in  holding  that  there  was  one.  As  the  appellant 
does  not  appear  to  hold  under  a  perfect  grant,  the  confirmed 
survey  of  the  respondent  must  prevail. 

But  again,  we  find  no  evidence  in  the  record  showing  that 
the  lands  in  controversy  are  within  the  grant  under  which  the 
appellants  claim,  whether  perfect  or  inchoate.  The  grant 
itself  is  not  in  the  record,  nor  are  the  boundaries  called  for  by 
the  grant  shown.  There  is  testimony  tending  to  show  what 
land  Buelna  went  into  possession  of.  and  what  land  was  meas- 
ured off  to  him  by  the  Mexican  officer;  but  whether  it  was  in 
fact  within  the  calls  of  the  grant  or  not  is  not  shown.  The 
evidence  on  the  subject  consists  of  depositions  taken  before 
the  Board  of  Land  Commissioners,  and  has  no  reference  what- 
ever to  the  plats  filed  in  the  case,  which  were  made  by  the 
Surveyor-General  long  after  the  depositions  were  taken;  and 
there  is  no  connection  whatever  shown  between  the  plats  and 
the  depositions.  They  are  wholly  independent  pieces  of  evi- 
dence. The  plat  of  itself  proves  nothing,  because  it  is  the 
plat  of  a  survey  still  unconfirmed,  and  the  land  may  yet  be 
located  somewhere  else.  And  as  there  is  nothing  to  connect 
the  plats  with  the  depositions  read  in  evidence,  the  depositions 
and  plats  do  not  illustrate  each  other.  We  find  nothing  in 
the  record  showing  that  the  land  spoken  of  in  the  several 
depositions  includes  the  land  in  dispute,  or  even  the  land 
embraced  in  the  plats  on  file.  .  The  testimony  oa  this  point  is 
insufficient  to  justify  us  in  disturbing  the  finding. 

Judgment  and  order  affirmed. 
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THE  SAN  FRANCISCO  AND  SAN  JOSE  RAILEOAD 
COMPANY  V.  DAVID  MAHONEY  ahd  JAMES  Q. 
DENNISTON  ei  als. 

AppsaIi  ui  PBOGSBDiKa  TO  CoNDBMif  liAifiHNk — Ab  appeal  Um  from-  a  jnds- 
ment  In  a  proceeding  to  condemn  lands  to  the  use  af  a  corporatioi^  and  from 
an  order  granting  or  refusing  a  new  trlar  after  judgment  In  sucb  proceeding. 

Vm  a»  AraiaaiNff  Yauib  or  Land  CDMonNKD^ — la  a  proceecMig'  to  con- 
demn land  for  the  use  of  a  ralliroad  corpoeatlo%.  the  ovnor  is  entitled  to 
receive  the  value  of  his  land  as  assessed  at  the  time  when,  in  the  language 
of  the  Constitution,  the  land  is  "  taken."  This  time  Is  not  when  the  plat 
of  aarrey  ia  filed  with  the  Seeretaipy  of  State*  nor  when  the  company  entera 
for  the  purpoae  of  constmction. 

PowBB  OF  CoMMissiONiBS  APPOiNTBD  TO  Appraisi  Land. —  Commlsaloners 
appointed  to  appraise  land  to  be  taken  for  the  use  of  a  railroad*  company 
have  no  power  to  pass  upon  any  queatlon  of  title,  or  to  make  any  appor^ 
tionment  of 'the  mon^y  assessed  for  the  vaUe  among  the  owners 

WHax  TiTLB  TO  Land  condbmnkd  fob  Railboad  is  Contingbmt. —  If  the  title 
of  the  claimants  to  land  over  which  a  railroad  passes  Is  dependent  on  a 
coDfltmatioo  of  a  survey  of  a  Mexican  grant  by  the  Unfted  Statea»  the  lo^ 
caUon  of  which  may  bo  changed,,  the  aioney  for  the  assessed  ipalne  of  the 
land  should  be  paid  into  Court  and  remain  there  until  the  title  is  settled. 

Pkbsons  entitled  to  Compensation  fob  Land  Condemned  fob  Public  Use. 
—  Paitits  cialmiftfig  eompenantlOB  for  vaino  ef  land  f ondemned  Air  railroad 
purposea  muBt  be  ownM*  of  the  land  taken,  or  ha^fo  an  intareat  tiberalB. 

Appeal  from  the  District  Courtji  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

Plaintiff  appealed  from  the  judgment  and  from  am  order 
denyiikg  a  new  trial. 

The  other.facts  are  stated  in  the  opinion  of  the  Court 

Charles  N.  Fox,  for  Appellant. 

The  fair  market  value,  at  the  time  of  the  talcing,  should  be 
the  measure  of  damages.  (Pierce  on  Aiaericaii  Kail  ways,  203.) 
And  this,  according  to  the  same  author,  is  to  be  reduced  by 
resulting  benefits,  or  not,  according  to  the  provisions  of  the 
local  statute  under  which  the  award  is  made. 

The  case  of  Bensley  v.  Mountain  Lake  Co.,  13  Cal.  806, 
relied  upon  by  the  defendants  upon  this  proposition,  is  not  in 
point.  That  is  a  case  where  the  award  had  been  made  and 
decree  entered,  and  the  award  remained  unpaid  for  four  years, 
at  the  expiration  of  which  time  the  plaintiflf  in  that  proceeding 
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sought  to  t^nke  possession  and  pay  only  the  amount  awarded 
four  ycai^  before.  The  Court  very  properly  said  that  the 
award  should  have  been,  paid  before,  and  since  it  was  not,  the 
increased  value  should  be  paid. 

What  is  "the  time  of  taking?"  Defendants  say  that  it  i» 
the  time  of  making  the  award  or  payment;  and  it  is  upon  this 
that  they  base  their  claim  to  recover  the  present  \alue  of  the 
land.  In  this  we  think  they  are  wrong.  The  statute,  as 
amended,  (Stat.  1863,  p.  614,  Sec.  34,)  especially  provides  for 
the  taking  of  the  land  at  the  time  of  the  commencement  of 
the  proceedings.  These  proceedings  may  be  delayed,  without 
imy  fault  of  plaintiff,  for  years;  and  if  defendant's  theory  is 
correct,  the  longer  he  could  delay  them,  the  more  he  would 
gain  by  it,  thus  permitting  him  to  take  advantage  of  his  own 
wrong. 

In  this  State,  a  railroad  company  is  required  to  file  a  plat  of 
the  location  of  its  road  with  the  Secretary  of  State,  and  in 
the  office  of  the  Clerk  of  the  county.  (Stat.  1861,  p.  623, 
Sec.  42.)  In  Massachusetts,  this  plat  has  to  be  filed  with  the 
Coun^ty  Commissioners,  and  the  filing  of  the  plat  is  held  to 
be  the  "taking  of  the  land."  (Charleston  Br.  R.  B.  Co.  ▼. 
County  Commissioners,  7  Met  78 ;  Boynton  v.  Peterborough 
and  Shirley  R.  R,  Co,,  4  Oush.  467;  Boston  and  Providence 
R.  B.  Co.  V.  Midland  R.  R.  Co.  1  Gray,  361;  Haven  v.  Boston 
and  Maine  R.  R.  Co.  2  Gray,  575.)  The  same  rule  should 
apply  here;  but  in  this  case  we  have  been  more  liberal,  and 
conceded  that  the  taking  was  in  point  of  time  identical  with 
actual  entry  u^wn  the  land  for  the  purposes  of  construction. 

This  Court  has  already  decided  that  in  these  proceedings 
the  Commissioners  ha\e  nothing  to  do  with  the  question  of 
ownership  in  the  land,  and  no  power  to  determine  who  shall 
receive  the  award.  {Spring  Valley  Watertvorks  v.  San  Fran- 
cisco  et  al.  22  Cal.  434.)  In  this  case,  though  there  was  no 
evidence  upon  the  subject,  the  Commissioners  have  passed  upon 
that  question  and  distributed  their  award. 
Vol.  XXIX.— 8 
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SJtarp  &  Toiruplcins,  and  T.  I.  Bergen^  for  Respondents. 

The  award  of  the  Commissioners  is  a  statute  award,  and 
like  all  awards  can  only  be  vacated  for  errors  of  law  or  fact 
appearing  upon  its  face,  or  corruption,  irregularity,  or  unfair- 
ness in  the  procurement  thereof.  {Carsley  v.  Lindsay,  14  Cal. 
390 ;  Tyson  v.  W^lls,  2  Cal.  122 ;  Muldrow  v.  Norris,  2  Cal. 
74.)  The  opinion  of  the  Commissioners  upon  the  questions  of 
title,  capacity  in  which  the  land  is  held,  or  proportions  in  whicli 
it  is  to  be  awarded,  is  harmless.  The  maxim  is  viile  per  imitile 
non  vitiatur.  In  the  case  of  Fidton  v.  HcufUon,  20  Cal.  483, 
Mr.  *  Chief  Justice  Field  correctly  lays  down  the  rule  of  law 
applicable  in  such  cases.  The  consideration  of  the  character  of 
the  title  was  foreign  to  the  case,  and  entirely  unnecessary  for 
its  disposition;  and  as  a  consequence,  any  declaration  in  the 
decree  as  to  that  title  was  without  any  binding  force  as  an 
adjudication,  either  upon  parties,  privies,  or  anybody  else. 
\HotchTciss  y.  Michaels,  3  Day,  138;  Coit  v.  Tracy,  8  Conn. 
268.)  The  legal  operation,  therefore,  of  the  decree  as  an  adju- 
dication between  the  parties,  is  precisely  the  same  which  would 
have  followed  had  it  simply  denied  the  injunction  and  dis- 
missed the  suit  for  want  of  equity  in  the  complaint  It  ertab- 
lishes  the  fact  that  the  matters  alleged  were  not  sufficient  for 
the  exercise  of  the  jurisdiction  of  a  Court  of  equity.  It  de- 
termines nothing  as  to  the  truth  or  falsity  of  these  matters,  or 
as  to  the  rights  of  the  parties  upon  them,  when  they  are  pre- 
sented in  a  Court  of  law.  {Lessee  of  Wright  v.  Dehlyrie,  Ret. 
C.  C.  198 ;  Banks  v.  Adams,  23  Me.  259 ;  Pope  v.  Brett,  2 
Sand.  293.) 

The  grant  confers  on  the  claimant  the  right  of  tlie  quiet 
possession  and  enjoyment  of  all  the  land  embraced  within  the 
exterior  boundaries  until  segregation  is  made  thereof,  (Thomr 
ton  V.  Mahoney,  24  Cal.  569,)  of  which  he  cannot  be  deprived 
without  just  compensation.  (McCauley  v.  Weller,  12  Cal. 
500 ;  Gunter  v.  Geary,  1  Cal.  465  ;  Johnsonv.  Alameda  County^ 
14  Cal.  106;  Sacramento  Valley  Railroad  v.  Moffat,  6  CaL  74; 
McCann  v.  Sierra  County,  7  Cal.  121 ;  Sacramento  Valley  Bail" 
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road  V.  Mojfat,  7  Cal.  578;  Northern  Railroad  v.  Qould,  21 
Cal.  254.) 

Furthermore,  proceedings  to  condemn  are  not  had  for  the 
mere  purpose  of  divesting  any  particular  estate  in  the  land,  or 
the  interest  of  an  individual  therein.  The  proceedings  are  in 
rem,  operate  upon  the  thing  itself,  and  are  intended,  when 
regulaj-ly  pursued,  to  effect  a  complete  transfer  of  the  thing 
and  the  interest  of  all  persons  whomsoever  therein. 

By  the  Court,  Shafter,  J. 

The  objection  made  by  the  respondent  that  no  appeal  lies 
from  the  judgment  in  a  proceeding  to  condemn  lands  to  the 
use  of  a  corporation,  or  from  an  order  granting  or  refusing  a 
new  trial,  is  not  well  taken.  The  point  was  passed  upon 
directly  in  Sacramento,  Placer  and  Nevada  Railroad  Company 
V.  Harlan,  24  Cal.  334. 

It  is  suggested,  rather  than  urged,  that  the  doctrine  of  that 
case  is  irreconcilable  with  Dorsey  v.  Barry,  24  Cal.  449;  but 
the  distinction  between  the  two  cases  is  apparent.  The  Act 
regulating  the  trial  of  contested  elections  not'  only  provides  a 
special  mode  or  method  of  trial,  but  one  which  we  considered 
as  "complete  in  itself,  leaving  little,  if  anything,  dependent 
upon  implication  or  the  common  law  powers  of  the  Court.'' 
There  is  no  break  in  the  special  procedure  applicable  to  that 
class  of  cases  which  the  general  Practice  Act  can  be  drawn 
upon  to  fill.  It  will  be  observed  that  the  reasoning  in  Dorsey 
V.  Barry  does  not  go  so  much  upon  the  quality  of  the  pro- 
ceedings, as  being  special  or  contrary  to  the  course  of  the 
common  law,  as  it  does  upon  the  ground  of  the  perfectness  of 
the  procedure  in  the  given  instance — subjecting  the  question 
of  construction,  with  which  the  Court  was  dealing,  to  the 
maxim  of  expressum  facit  cessare  tacHum,  in  its  broadest  or 
most  exhaustive  application. 

It  is  insisted  on  the  part  of  the  appellant  that  the  "Com- 
missioners erred  in  allowing  the  sum  of  four  hundred  dollars 
per  acre  for  the  land  appropriated,  as  the  evidence  shows  that 
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at  the  time  of  the  appropriation  the  same  was  not  worth  more 
than  one  hundred  dollars  per  acre." 

Time  when  the  value  of  land  taken  for  railroad  purposes  is  to  he 

appraised. 

One  of  the  points  raised  in  argument  under  this  specifica- 
tion, relates  to  the  time  with  reference  to  which  the  value  of 
land  taken  for  public  use  is  to  be  assessed. 

There  can  be  no  doubt  that  the  land  owner  is  entitled  to 
receive  a  sum  equal  to  the  value  of  his  land  at  the  time  when, 
in  the  language  of  the  Constitution,  the  land  is  "taken" 
(Pierce  on  Am.  Eailwajs,  203)  — subject  to  the  allowance  pro- 
vided for  by  section  thirty  of  the  Act  of  1861.  It  is  claimed 
by  the  appellant  that  the  taking  of  the  land  was  accomplished 
in  this  case  when  the  plat  of  the  location  of  the  road  was  filed 
with  the  Secretary  of  State  and  in  the  office  of  the  Clerk  of 
the  County,  under  the  forty-third  section  of  the  Act  referred 
to;  or  at  least,  that  the  taking  was  in  point  of  time,  identical 
with  the  actual  entry  upon  the  land  for  the  purposes  of  con- 
struction; while  it  is  claimed,  on  the  part  of  the  respondent, 
that  land  cannot  be  said  to  have  been  appropriated  or  taken 
for  public  use  until  the  compensation  assessed  by  the  Com- 
missioners shall  have  been  paid  or  tendered. 

It  is  not  necessary  to  a  disposal  of  this  appeal  on  its  merits 
to  pass  directly  upon  the  correctness  of  the  view  taken  for  the 
respondent;,  and  assuming  the  respondent's  position  to  be 
erroneous,  it  is  also  unnecessary  to  determine  which  of  the 
two  alternative  views  submitted  by  the  appellant  is  the  cor- 
rect one. ' 

The  map  referred  to  in  the  forty-third  section  of  the  Act  of 
1861  is  to  be  filed,  not  before  the  lands  have  been  taken,  as 
the  appellant  seems  to  assume,  but  thereafter.  The  provision 
is  as  follows :  "  Every  railroad  company  in  this  State  shall, 
within  a  reasonable  time  after  their  road  shall  be  finally  located, 
cause  to  be  made  a  map  of  the  land  taken  and  obtained  for 
the  use  thereof,  and  the  boundaries  of  the  several  counties 
through  which  said  road  may  run,  and  file  the  same  in  the 
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office  of  the  Secretary  of  State,"  etc.  The  taking  here  spoken 
of  is  such  an  appropriation  of  the  property  as  deprives  the 
owner  of  his  title  {Cushman  v.  Smith,  34  Me.  247)  ;  and 
according  to  the  provision,  the  filing  of  the  map  and  the  taking 
or  appropriation  of  the  land  are  neither  identical  nor  contem- 
poraneous. The  only  relation  into  which  the  two  events  are 
brought  by  the  section  is  that  the  "taking''  or  "obtaining" 
of  the  land  is  to  be  consummated  before  the  filing  of  the  map. 
An  event  that  is  to  be  fully  perfected  in  advance  of  another 
event  cannot  be  said  to  be  dependent  upon  it. 

That  the  Legislature,  even  if  it  had  the  power  so  to  do,  did 
not  intend  that  the  acquisition  of  the  title  and  right  of  entry 
should  depend  at  all  upon  the  filing  of  a  map  in  the  public 
offices  named,  is  further  apparent  from  the  thirty-fifth  section 
of  the  Act  in  question ;  which  provides  that  "  upon  the  report 
of  the  Commissioners  being  filed  for  record,  as  above  provided 
for,  and  upon  the  payment  or  tender  of  the  compensation  and 
costs,  as  prescribed  in  this  Act,  the  real  estate,  or  the  right, 
title  or  interest  therein  described  in  such  report,  shall  be,  and 
become  the  property  of  said  company  for  the  purposes  of  its 
incorporation,  and  shall  be  deemed  to  be  acquired  for,  and 
appropriated  to,  public  use."  The  payment,  or  tender,  of  the 
money  awarded,  is  a  condition  precedent  to  the  right  of  the 
company  to  enter  upon  the  land  for  the  purposes  of  construc- 
tion; and  without  compliance  with  the  requirement  such  entry 
may  be  enjoined  by  a  Court  of  equity,  or  prosecuted  for  in 
trespass  at  law.  (Gunter  v.  Geary,  1  Cal.  463 ;  City  of  San 
Francisco  v.  Scott,  4  Cal.  116;  Sacramento  V.  R.  R,  Co.  v. 
Moffat,  6  Cal.  75;  McCann  v.  Sierra  Co.,  7  Cal.  124;  Mc 
Cauley  v.  Weller,  12  Cal.  528;  Bensley  v.  Mt.  Lakx  Water 
Co.,  13  Cal.  313;  Johnson  v.  Alameda  Co.,  14  Cal.  107; 
People  V.  Broolcs,  16  Cal.  47.) 

As  to  the  other  position  taken  for  the  appellants,  that  the 
value  of  the  land  is  to  be  computed  as  of  the  date  when  the 
appellant  entered  for  the  purposes  of  construction,  we  con- 
sider it  to  be  untenable.  A  lawful  entry  must  be  preceded 
by  a  right  of  entry;  and  that  must  be  preceded  by  payment 
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or  tender  of  the  compensation  previously  assessed.  To  say 
that  the  Commissioners  are  to  determine  the  value  of  the  land 
with  reference  to  the  time  when  the  party  enters  for  the  piir- 
poses  oi  construction,  is  to  say  not  only  that  the  Commission- 
ers are  to  be  put  upon  the  anomalous  service  of  finding  out, 
not  what  is  or  what  has  been,  but  of  assessing  the  value  of 
land  with  reference  to  a  point  of  time  when  it  must  have 
creased  to  be  the  property  of  the  party  in  whose  favor  the 
assessment  is  made,  and  have  become  the  property  of  the 
party  in  whoso  favor  it  has  been  condemned.  Counsel  have 
referred  to  no  provision  of  the  statute  sustaining  this  position, 
nor  to  any  adjudged  ease;  and  we  consider  the  objections  to 
it  as  insuperable.  The  time  with  reference  to  which  the  dam- 
ages were  in  fact  computed  in  this  case  does  not  appear,  and 
we  cannot  presume  that  the  Commissioners  erred  in  that  par- 
ticular. 

As  to  the  amount  of  the  damages,  there  is  nothing  in  the 
record  that  would  authorize  us  in  going  behind  the  finding  of 
the  Commissioners. 

Power  of  Commissioners  who  appraise  land  taken  for  railroad 

purposes. 

It  is  found  by  the  Commissioners  that  David  Mahoney  is  in 
possession  of  the  land;  that  James  G.  Denniston  claims  to  be 
the  owner  of  one  undivided  seventh,  and  that  the  claim  is 
conceded  by  Mahoney;  and  that  he  holds  the  possession  for 
the  benefit  of  Denniston  to  the  extent  of  one-seventh  undivided. 
The  report  awards  eleven  thousand  and  eighty-eight  dollars  as 
the  value  of  the  land  condemned  —  nine  thousand  five  hun- 
dred and  four  dollars  to  Mahoney  and  one  thousand  five  hun- 
dred and  eighty-four  dollars  to  Denniston.  This  apportion- 
ment of  the  compensation  was  confirmed  by  the  Court. 

The  Commissioners  had  no  power  to  make  the  apportion- 
ment, nor  to  pass  in  any  manner  upon  the  question  of  title; 
and  to  that  extent  the  judgment  is  erroneous.  (Spring  Valley 
Waterworks  v.  San  Francisco  et  al.,  22  Cal.  434.) 

It  appears  by  the  stipulation  of  parties  that  the  land  which 
the  railroad  crosses  is  held  by  the  defendants,  Denniston  and 
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Mahoney,  under  a  Mexican  grant  of  half  a  league,  within  exter- 
nal boundaries  embracing  a  much  larger  quantity.  The  grant 
has  been  confirmed,  a  survey  has  been  made  and  an  appeal 
lias  been  taken  therefrom,  which  appeal  has  not  as  yet  been 
tlecidcd. 

Until  the  final  segregation  of  the  half  league  it  cannot  be 
known  whether  the  parties  claiming  under  the  grant,  defend- 
ants in  the  proceeding,  are  entitled  to  the  assessed  value  or 
not.  By  the  Constitution  compensation  is  to  be  made  to  the 
parties  owning  or  interested  in  the  property  taken,  and  the 
Act  of  1861  follows  out  this  conception.  Should  the  road 
not  cross  the  defendant's  half  league,  as  finally  located,  it  is 
apparent  that  no  property  of  theirs  will  have  been  taken  by 
the  company  for  public  use,  and  in  that  event  they  can  have 
no  rightful  claim  to  its  value.  The  case  is  substantially  the 
one  provided  for  in  the  thirty-sixth  section  of  the  Act  of 
1861,  and  in  the  thirtieth  section,  as  amended  by  the  seventh 
section  of  the  Eailroad  Act  of  1863.  The  claim  of  the  defend- 
ants to  compensation  is  contingent,  and  not  absolute,  and, 
therefore,  no  absolute  award  of  it  to  them  can  be  made,  as  yet. 

The  money  should  be  paid  into  Court  and  remain  there 
until  the  final  segregation  of  the  half  league  claimed  by  the 
two  defendants  named,  shall  have  been  made  by  the  proper 
authority ;  at  which  time,  if  it  shall  appear  to  the  Court  that 
the  lands  sought  to  be  condemned  are  within  the  survey  of  the 
half  league,  and  that  Mahoney  and  Deimiston  are  the  owners 
thereof,  then  the  money  should  be  paid  to  them  according  to 
their  respective  rights. 

The  judgment,  in  so  far  as  it  relates  to  the  value  of  the  land 
«t  which  the  proceedings  are  directed,  is  afiirmed,  and  as  to  the 
residue  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings. 


120  Brown  v.  Okb.  [Sup.  Ct. 

Argument  for  Appellant. 


0.  A.  BROWN  V.  C.  M.  ORE,  IDA  ORR,  EMMA  ORR, 
AHD  THE  CALIFORNIA  STAGE  COMPANY. 

MOTX  OF  Mabbied  Woman. —  A  married  woman  is  not  bound  by  a  promlasorj 
note  executed  by  her  jointly  with  her  husband.  It  Is  the  note  of  her  hns* 
band  alone. 

Complaint  on  Pbomissoby  Notb. —  A  complaint  in  an  action  commenced 
after  the  death  of  the  husband  on  a  note  and  mortgage  executed  by  the 
husband  and  wife  during  the  life  of  the  husband,  does  not  state  a  cause  of 
action,  unless  it  aver  that  the  husband  in  his  lifetime  failed  to  pay  the  note. 

Bnfobcbmbnt  of  Mobtoaob. —  A  mortgage  given  by  the  husband  and  wife 
during  the  life  of  the  husband  may  be  enforced  in  an  action  against  the 
heirs  after  the  husband's  death. 

Appeax  from  the  District  Court,  Sixth  Judicial  District^ 
Placer  County. 

On  the  27th  day  of  September,  1862,  William  H.  Orr,  and 
C.  M.  Ott,  his  wife,  gave  their  joint  and  several  promissory 
note  to  the  plaintiff,  and  to  secure  the  same,  executed  to  plain- 
tiff a  mortgage  on  a  tract  of  land.  William  H.  Orr  afterwards 
died,  leaving  him  surviving  his  said  wife  and  two  infant  chil- 
dren, Ida  Orr  and  Emma  Orr.  There  was  no  administration 
on  the  estate,  and  plaintiff,  in  October,  1864,  commenced  this 
action  on  the  note  and  mortgage,  and  claimed  a  personal  judg- 
ment against  C.  M.  Orr.  The  California  Stage  Company  was 
made  a  defendant,  imder  an  allegation  that  it  claimed  some 
interest  in  the  mortgaged  property. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Jo.  Hamilton,  for  Appellant. 

If  the  Court  should  horld  that  no  personal  judgment  could 
go  against  the  respondent,  then  demurrer  would  not  lie  to  the 
prayer  of  the  complaint,  it  being  a  suit  in  equity.  (See  Eol- 
liiis  v.  Fisher  et  ah,  10  Cal.  290.)  A  demurrer  to  the  whole 
complaint,  when  some  of  the  counts  are  good,  should  be  over- 
ruled. (Whifiiry  v.  Ilcylrp,  4  Cal.  380;  Weaver  v.  Conger,  10 
Cal.  239;  Phelps  v.  Owen,  11  Cal.  23;  Boles  v.  Weifenhach, 
15  Cal.  144.) 

We  claim  that  the  Clianoory  Court,  once  having  jurisdiction 
of  the  case,  so  far  as  appellant  and  respondent  were  concerned, 
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it  was  the  duty  of  the  Court,  under  the  prayer  for  general 
relief,  to  grant  the  prayer  for  the  sale  of  the  mortgaged  prop- 
erty, appellant,  in  the  decree,  taking  his  chances  of  a  good 
title  upon  the  suit  as  he  had  brought  it.  (Vide  Belloe  v. 
Rogers,  9  Cal.  129 ;  Goodenow  v.  Ewer,  16  Cal.  461,  462,  463, 
etc.;  Hilliard  on  Mortgages,  Chap.  30.)^ 

H.  H.  Fellows,  for  Eespondent. 

The  first  ground  of  demurrer  is'good,  because  the  complaint 
does  not  aver  any  breach  of  the  contract  by  William  H.  Orr, 
one  of  tlie  makers,  and  the  only  person  liable  on  the  note.  It 
is  true  that  the  complaint  avers  that  the  defendants  have  not 
paid  the  note,  but  the  averment  is  immaterial  and  irrelevant. 
Neither  of  the  defendants  are  responsible  upon  the  note,  and 
hence  an  avennent  that  they  have  not  done  what  they  were 
not  required  to  do,  is,  to  say  the  least,  irrelevant.  It  appears 
from  the  complaint  that  defendant,  C.  M.  Orr,  was  a  married 
woman  at  the  date  of  the  execution  of  the  note,  and  that  the 
other  defendants  are  made  parties  for  the  reason  that  they  are 
heirs  of  William  H.  Orr,  deceased,  or  claim  some  interest  in 
the  mortgaged  property.  The  complaint  should  have  averred 
a  breach  of  the  contract  by  William  H.  Orr  in  his  lifetime. 

By  the  Court,  Sanderson,  C.  J. 

This  is  an  action  upon  a  promissory  note  and  mortgage  to 
secure  the  payment  thereof,  executed  by  the  defendant,  C.  M. 
Orr,  and  her  husband  in  his  lifetime.  The  complaint  in  sub- 
stance alleges  that  the  note  and  mortgage  were  made,  executed 
and  delivered  to  plaintiff  by  the  defendant,  C.  M.  Orr,  and  her 
husband,  William  H.  Orr,  since  deceased,  in  consideration  of 
an  indebtedness  in  the  sum  of  one  thousand  eight  hundred 
dollars  due  from  them  to  him.  That  plaintiff  still  holds  the 
note  and  mortgage.  That  although  long  since  due  and  pay- 
able, the  defendants  have  hitherto  failed  and  refused  to  pay 
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the  same  or  any  part  thereof,  though  often  requested.  A  per- 
sonal judgment  is  asked  against  C.  M.  Orr  only,  and  a  fore- 
closure of  the  mortgage  against  all  of  the  defendants. 

The  defendant,  C.  M.  Orr,  demurred  generally  to  the  com- 
plaint, upon  the  groimd  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  specially  that  it  did  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  a  personal  judgment 
against  her,  upon  the  ground  that  she  was  a  married  woman 
at  the  time  she  executed  the  note,  as  appears  upon  the  face  of 
the  complaint,  and  therefore  legally  incompetent  to  make  the 
contract. 

The  demurrer  was  sustained,  and  the  plaintiff  having  de- 
clined to  amend,  final  judgment  was  entered  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  the  ruling  of  the  Court  upon 
the  demurrer  as  error. 

The  ruling  of  the  Court  was  correct  Upon  the  note  there 
is  no  cause  of  action  against  C.  M.  Orr.  {Maclay  v.  Love,  25 
Cal.  367.)  It  is  simply  the  note  of  her  deceased  husband, 
William  H.  Orr,  and  against  him  no  breach  of  the  contract 
declared  on  is  alleged.  The  allegation  is  "that  the  defendants 
have  failed  to  pay,"  not  that  William  H.  Orr  in  his  lifetime 
failed,  etc  A  breach  of  the  contract  by  the  party  bound  to 
perform  is  an  essential  part  of  the  cause  of  action,  and  must 
be  alleged  in  the  complaint.  (1  Chitty's  Pleadings,  332.) 
Non  constat,  but  that  William  H.  Orr  may  have  paid  the  note 
in  his  lifetime  from  all  that  appears  in  the  complaint.  If  the 
note  was  not  paid  by  William  H.  Orr  in  his  lifetime,  and 
remains  still  unpaid,  the  plaintiff  has  a  cause  of  action  upon 
his  mortgage  against  the  defendants,  and  has  a  right  to  have 
the  amount  due  ascertained  and  fixed  by  the  Court  and  a 
decree  foreclosing  the  mortgage,  but  he  has  no  right  to  a  per- 
sonal judgment  against  any  of  the  defendants.  {Fallon  v.  But- 
ler,  21  Cal.  24;  ^V^ll^s  v.  Farley,  24  Cal.  490;  In  the  Matter 
of  the  Estate  of  William  H.  Orr,  deceased,  ante,  101.) 

Judgment  affirmed. 
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THOMAS  WALSH  v.  HEKRY  MATHEWS. 

IMPBOYKMENT  OP  STREET^  IN  San  Pbancisco. —  The  Act  of  1862  making  the 
owner  of  a  lot  fronting  on  a  public  street  in  San  Francisco  personally 
liable  to  a  contractor  for  an  assessment  on  the  lot  for  improvements  on  the 
street  In  front  of  the  lot,  and  giving  the  contractor  also  a  lien  on  the  lot 
for  the  same,  Is  not  unconstitutional. 

CA.SES  Affirmed. —  Emery  v.  San  Francisco  Gas  Company,  28  Cal.  845 ;  and 
Emery  v.  Bradford,  ante,  75,  affirmed. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

This  was  an  action  to  recover  from  the  defendant  the  sum 
of  eight  hundred  and  ten  dollars  and  forty-three  cents,  being 
the  amount  of  an  assessment  on  lots  owned  by  him  under  a 
contract  made  with  the  Street  Superintendent  for  paving, 
curbing,  and  constructing  sidewalks  on  Vallejo  street,  from 
Stockton  to  Powell,  in  the  City  of  San  Francisco. 

Defendant  claimed  that  the  Act  of  1862  was  in  violation  of 
Article  XI,  Sec.  13,  and  Article  I,  Sec  8  of  the  Constitution. 
Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  H,  HaigJit,  and  James  0.  Carey,  for  Appellant 

James  Mee,  for  Eespondent 

By  the  Court,  Sawyer,  J. 

It  is  but  just  to  respondent's  counsel  to  say  that  at  the  time 
the  opinion  in  Emery  v.  San  Francisco  Gas  Company,  28  Cal. 
345,  was  written,  their  briefs  in  this  case  had  not  been  filed, 
and  consequently  were  not  brought  to  our  notice.  Also,  that 
many  of  the  cases  commented  on  in  the  opinion  are  cited  in 
their  briefs  since  filed.  We  have  examined  appellant's  brief 
in  reply,  and  find  nothing  to  shake  our  cc^nfidence  in  the  con- 
clusions attained  in  Emery  v.  San  Francisco  Cos  Company, 
The  questions  in  this  case  are  precisely  the  same,  and  must  be 
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resolved  in  the  same  way.  Creighton  v.  Manson,  27  Cal.  613, 
seeins  to  have  been  regarded  by  counsel  for  appellant  as  decid- 
ing points  that  were  not  determined.  It  was  not  decided  in 
that  case  that  the  property  holder  could  not  be  made  person- 
ally responsible,  but  only  that  the  Act  under  which  tho 
improvement  was  made  did  not  impose  a  personal  liability. 
In  this  case,  as  in  Em-ery  v.  Bradford,  ante,  75,  the  work  was 
done,  and  the  assessment  levied,  under  the  Act  of  1862,  which, 
in  express  terms,  makes  the  OAvner,  as  well  as  the  property, 
liable. 

The  judgment  is  affirmed,  on  the  authority  of  Emery  v. 
San  Francisco  Gas  Company,  and  Emery  v.  Bradford. 

Mr.  Justice  Ehodes  and  Mr.  Justice  Cubkey  expressed  no 
opinion. 


A.  M.  HARRIS  AND  WM.  STICKLE  v.  A.  M.  McGREGOR. 

Cbbtificatb  op  Incorpobation. —  A  certificate  of  incorporation  which  does 
not  set  forth  the  name  of  the  city,  or  town  and  county  In  which  the  prin- 
cipal place  of  hnsiness  of  the  corporation  is  to  he  located,  does  not  estah- 
lisb  the  existence  of  a  corporation. 

Pbekkquisites  to  Corporate  Existence. —  There  must  be  a  substantial  com- 
pliance with  all  the  forms  of  the  Act  by  the  persons  seeking  to  become  a 
body  corporate,  before  the  corporation  can  be  considered  in  CBse. 

Nonsuit  works  Dissolution  of  Injunction. —  When  a  preliminary  injunc- 
tion is  granted  on  plaintiff's  application,  the  injunction  should  be  dissolycd 
If  a  iioLsuJt  Is  granted  on  the  trial. 

Renewal  of  Tn.tunction  after  its  Dissolution. —  If  a  preliminary  Injunc- 
tion is  dissolved  upon  granting  a  nonsuit,  and  the  Judgment  Is  afterwards 
reversed  on  appeal,  the  plaintiff,  upon  a  proper  application,  will  be  entitled 
to  a  renewal  of  the  Injunction  upon  filing  the  remittitur  in  the  Court  below. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
Calaveras  County. 

This  was  an  action  to  recover  the  sum  of  six  hundred  dol- 
lars damairos  for  the  diversion  by  the  defendant  of  the  waters 
of  the  ^Middle  Fork  of  the  Mokelumne  River,  in  Calaveras 
County,  away  from  the  ditch  or  canal  known  as  the  Sandy 
Gulch,  or  Harris'  Ditch,  and  for  an  injunction  to  prevent  fur- 
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ther  diversion  during  the  pendency  of  the  action,  and  for  a  per- 
petual injunction  upon  final  hearing. 

At  the  time  of  the  issuance  of  the  summons  an  injunction 
was  granted  upon  the  complaint,  restraining  and  enjoining  the 
defendant  from  such  diversion  until  the  further  order  of  the 
Court 

On  the  trial,  plaintiffs  introduced  evidence  to  show  that 
since  1855  they  had  been  in  possession  of  and  claiming  as 
their  own  the  ditch  mentioned  in  the  complaint,  and  that  dur- 
ing all  the  time  up  to  1864  they  had  diverted  through  the 
same^  to  the  extent  of  its  capacity,  the  waters  of  the  Middle 
Fork  of  the  Mokelumne  River,  and  that  since  1864,  defendant, 
by  means  of  another  ditch,  had  diverted  the  water  from  plain- 
tiffs' ditch.  On  cross  examination  of  plaintiffs'  witnesses, 
defendant,  to  prove  the  title  to  plaintiffs'  ditch  to  be  in  a  cor- 
poration kno^vn  as  the  Bunker  Hill  Canal  and  Mining  Com- 
pany, offered  in  evidence  a  certificate  of  incorporation  of  said 
company,  dated  September  20th,  1853,  being  the  certificate 
referred  to  in  the  opinion  of  the  Court.  Plaintiffs  objected  to 
the  certificate,  because  it  did  not  state  the  name  of  the  city, 
or  tov^n  and  county  in  which  the  principal  place  of  business 
of  the  company  was  to  be  located.  The  Court  overruled  the 
objection.  The  Court  also,  notwitstanding  plaintiffs'  objec- 
tion, allowed  defendant  to  prove,  on  cross  examination  of 
plaintiffs'  witnesses,  that  at  the  date  of  the  certificate  the  cor- 
poration therein  named  owned  an  interest  in  the  ditch,  and 
that  the  corporation  then  entered  into  possession  of  it,  claim- 
ing it,  and  issued  certificates  of  stock  to  the  different  persons 
owning  interests  in  the  ditch,  and  that  during  the  time  plain- 
tiffs and  their  grantors  had  been  in  possession,  they  claimed 
to  be  the  owners,  because  they  had  succeeded  to  the  shares  of 
stock  in  the  corporation,  and  that  plaintiffs  never  received  any 
deed  from  the  corporation,  or  any  license  to  enter  into  posses- 
sion. 

Jfo  objection  was  made  that  this  evidence  was  not  i)roper  on 
cross  examination. 
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Argument  for  Respondent 

When  plaintiffs  rested,  the  Court,  on  defendant's  motion, 
granted  a  nonsuit. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Badgley  &  Tilden,  for  Appellants. 

The  certificate  of  the  Banker  Hill  Canal  and  Mining  Com- 
pany is  fatally  defective.  It  fails  to  state  the  name  of  the 
oily  or  town  and  county  where  the  place  of  business  of  the  com- 
pany was  to  be  located,  or  the  place  of  business  of  the  company 
at  all,  as  required  by  the  statute.  (Wood's  Digest,  p.  119,  Art. 
481,  Sec.  2.) 

In  the  matter  of  the  application  of  the  Spring  Valley  Water- 
works, 17  Cal.  132,  the  Court  said:  "The  failure  to  describe 
the  place  of  business  of  the  corporation,  as  '  the  principal  place 
of  business,'  was  a  mere  technical  error,  which  did  not  avoid 
die  Act.  The  charter  could  not  be  held  void  on  any  such 
ground.  The  statement  that  San  Francisco  was  the  place  of 
business,  would  seem  to  imply  that  it  was  not  only  the  principal 
but  the  only  place  of  business."  By  this  argument  of  a  sub- 
stantial compliance  with  the  Act  in  this  respect,  we  understand 
the  statement  of  the  place  of  business  to  be  absolutely  necessary ; 
and  if  it  may  be  omitted  from  the  certificate,  what  requirements 
.  of  the  Act  may  not  ? 

William  L.  Dudley,  for  Respondent. 

The  certificate  meets  the  substantial  requirements  of  the 
provisions  of  the  Act  under  which  it  was  executed.  (Wood's 
Digest  p.  119,  Art.  481,  Sec.  2.)  While  it  is  true  that  the  cer- 
tificate does  not  contain  the  precise  words  found  in  the  second 
section  of  the  Act,  to  wit :  '^  the  principal  place  of  business  of 
the  company  is  to  be  located,"  still  it  does  contain  the  follow- 
ing words :  "  The  operations  of  the  company  are  to  be  carried 
on  in  the  County  of  Calaveras,"  w^hich  we  submit  meets  the 
substantial  requirements  of  the  Act  "to  provide  for  the  for- 
mation of  corporations  for  certain  purposes,"  and  defines,  in 
language  clear  and  explicit  enough  to  be  understood,  the  prin- 
cipal place  of  business  of  the  cpmpany.       The  case  cited  by 
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appellants'  counsel  in  17  Cal.  132,  to  overthrow  this  position, 
in  our  judgment  sustains  it  fully. 

By  the  Court,  Sanderson,  C.  J. 

We  pass  the  question  as  to  the  right  of  the  defendant  to 
prove  the  title  to  the  Sandy  Gulch  or  Harris  Ditch,  to  be  out- 
standing in  the  Bunker  Hill  Canal  and  Mining  Company 
alleged  by  the  defendant  to  be  a  corporation,  for  the  reason 
that  in  our  judgment  the  evidence  fails  to  establish  the  exist- 
ence of  any  such  corporation.  The  certificate  oflFered  in  evi- 
dence for  the  purpose  of  proving  the  existence  of  such  a  cor- 
poration fails  to  comply  with  the  provisions  of  the  Act  under 
which  the  alleged  corporation  was  attempted  to  be  formed,  in 
an  essential  particular  rendering  it  null  and  void.  That  Act 
prescribes  with  particularity  the  terms  and  conditions  upon 
which  persons  seeking  its  benefits,  and  their  successors,  may 
become  a  body  politic  and  corporate,  and  there  must  be  at 
least  a  substantial  compliance  with  each  and  all  of  those 
conditions  before  the  corporation  can  be  considered  in  esse. 
{Mokelumne  Hill  Mining  Company  v.  Woodbury,  14  Cal.  424.) 

Essentials  of  a  certificate  of  incorporation. 

By  the  express  terms  of  the  statute  the  certificate  of  incor- 
poration must  state  the  following  particulars: 

1.  The  corporate  name;  2.  The  objects  for  which  the  cor- 
poration is  formed;  3.  The  amount  of  its  capital  stock;  4. 
The  term  of  its  existence,  not  to  exceed  fifty  years;  5.  The 
number  of  shares  into  which  the  stock  is  divided;  6.  The 
number  of  trustees  and  the  names  of  those  who  are  to  manage 
the  aflFairs  of  the  corporation  for  the  first  three  months;  7. 
The  names  of  the  city  or  town  and  county  in  which  the  prin- 
ipal  place  of  business  is  to  be  located.  With  the  last  of  the 
foregoing  provisions  of  the  statute,  the  certificate  in  question 
fails  to  show  a  substantial  compliance.  All  that  is  stated  in 
the  certificate  in  that  respect  is  as  follows:    "The  operations 
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of  the  company  are  to  be  carried  on  in  the  County  of  Cala- 
veras, State  of  California."  This  language  in  no  sense,  either 
expressly  or  by  implication,  can  be  held  to  designate  the  prin- 
cipal place  of  business  of  the  corporation.  It  simply  desig- 
nates the  county  and  State  where  the  "  operations  of  the  com- 
pany are  to  be  carried  on."  But  the  "  operations  "  of  a  cor^ 
poration  may  be  carried  on  in  one  county  and  their  principal 
place  of  business,  within  the  meaning  of  the  statute,  be  in 
another  and  distant  county;  or  the  former  may  be  in  one  State 
and  the  latter  in  another.  But  could  we  understand  the  lan- 
guage in  question  as  fixing  the  principal  place  of  business  of 
the  corporation  in  Calaveras  County,  the  failure  to  comply  with 
the  statute  would  only  be  less  in  degi^ee,  for  there  is  no  specifi- 
cation of  the  "city"  or  *^to^vn,"  which  is  no  less  essential 
than  the  designation  of  the  county,  for  it  is  so  expressly  pro- 
vided. The  "principal  place  of  business"  contemplated  and 
intended  by  the  statute  is  the  principal  office  of  the  corpora- 
tion at  which  the  books  of  the  corporation  are  kept  and  its 
officers  usually'  and  ordinarily  meet  for  the  purpose  of  man- 
aging the  affairs  and  transacting  the  business  of  the  corpora- 
tion, and  the  statute  requires  that  the  city  or  town,  as  the  case 
may  be,  at  which  such  office  is  to  be  located  shall  be  stated  in 
the  certificate,  for  reasons  which  are  obvious.  But  whether 
for  reasons  or  not  is  immaterial,  for  the  same  will  which  alone 
can  confer  corporate  privileges  can  prescribe  the  conditions  of 
the  grant,  and  it  is  sufficient  to  say  that  such  and  such  are  the 
conditions. 

In  view  of  the  judgment  of  nonsuit  the  order  dissolving 
the  injunction  was  proper;  the  latter  followed  the  former  as 
a  matter  of  course.  Upon  the  return  of  the  case  to  the  Court 
below  the  plaintiff  will  be  entitled  to  a  renewal  of  the  injunc- 
tion upon  a  proper  application. 

Judgment  reversed  and  cause  remanded  for  further  proceed* 
ings. 
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Sawteb,  J.,  concurring  speciaDy, 

PlaintiflF  relied  for  recorery  on  an  actual  prior  possession 
for  a  long  period  of  time,  and  under  the  well  settled  rule  in 
this  St'ate,  all  the  evidence  of  the  defendant  relating  to  the 
corporation  was  irrelevant  and  inadmissible.  (Bird  v.  Lisbro, 
9  CaL  1 ;  Hubbard  v.  Barry,  21  Cal.  825 ;  Richardson  v.  Mc- 
NtUty,  24  Cal.  347,  348.)  On  this  ground,  also^  the  judgment 
should  be  reversed. 


JOHN  COOHEAN  v.  DAVID  COLLIKS. 

Sixth  Bbction  or  Consolidation  Act  or  San  Fbancibco. —  The  clause  in  the 
slzth  section  of  the  Act  of  1862,  amendln^r  the  Consolidation  Act  relating 
to  San  Francisco,  allowing  the  owners  of  the  major  part  of  the  frontage  of 
tots  liable  to  he  assessed  for  street  improyements  to  take  a  contract  at  the 
price  awarded  without  having  pat  in  a  bid,  means  in  those  cases  where  a 
■mall  street  terminates  in  a  principal  street,  the  owners  of  the  major  part  of 
the  frontage  on  the  prindpal  street. 

GOMFUDTION  OF  Stsir  OoNTaACT  IN  BAN  Fbancisco. —  The  owner  of  a  lot 
sned  for  street  improTements  in  San  Francisco  cannot  show  in  defense  that 
the  oontraetbr  did  not  perform  the  work  according  to  his  contract,  If  the 
Bapertatendent  of  Streets  has  accepted  the  work  as  cempletad.  His  remedy 
Is  an  appeal  from  the  decision  of  the  Superintendent  to  the  Board  of 
Supervisors. 

Bmolution  to  do  Wobk  on  a  STBaar  in  Ban  Fsancibco. —  Under  the  pro- 
Yisioas  of  section  three  of  the  Act  of  18S2,  the  Mayor  of  the  City  and  County 
of  San  Francisco  is  not  required  to  sign  a  resolution  of  the  Board  of  Boper- 
▼Isors  declaring  their  intentipn  to  improve  a'  public  street 

AMsesHSNT  ron  Braaar  Impbovbhbntb  AssiaNABLB. —  A  demand  by  a  con- 
tractor against  the  owner  of  a  lot  in  Ban  Francisco  (or  an  aasessmeat  on 
the  lot  for  street  improvements,  is  assignable^ 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  Mayor  of  the  City  and  County  of  San  Francisco  did 
not  sign  the  resolution  of  the  Board  of  Supervisors  declaratory 
of  their  intention  to  construct  the  sewer. 

The  owners  of  the  major  part  of  the  frontage  of  lots  on 
Fifth  street,  the  street  improved,  took  the  contract,  and  plain- 
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tiff  sued  as  the  assignee  of  their  demand  for  the  assessment 
Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  Lord  Love,  for  Appellant  • 

Brooks  &  Whitney,  for  Respondent 

By  the  Court,  Sawyeb,  J. 

This  is  an  action  to  recover  an  assessment  made  for  con- 
structing a  sewer  on  Fifth  street,  between  Folsom  and  Howard 
streets,  in  San  Francisco,  under  the  provisions  of  the  Con- 
solidation Act,  as  amended  in  1862.  Under  section  six  of  the 
Act  of  1862,  "the  owners  of  the  major  part  of  the  frontage  of 
lots  and  lands  liable  to  be  assessed  for  said  work  "  are  author- 
ized to  elect  to  take  the  contract  at  the  price  awarde«'l  without 
having  put  in  a  bid.  Section  eight,  subdivision  one,  provides 
that  the  expense  of  the  improvement  "shall  be  assessed  upon 
the  lots  and  lands  fronting  thereon,^'  except  as  thereinafter 
provided,  "in  proportion  to  frontage.^'  And  it  is  thereafter, 
in  subdivision  seven,  provided,  that  where  a  small  street  ter- 
minates in  another  street,  the  expense  of  the  work  on  one  half 
the  vndth  of  the  (main)  street — that  is  to  say,  one  half  the 
expense  of  the  work  on  the  principal  street  —  opposite  the  ter- 
mination of  the  small  street,  "  shall  be  assessed  on  the  lota 
fronting  on  such  small  street"  (Laws  1862,  p.  391-393.) 
The  question  is  whether,  under  these  provisions,  the  major 
part  of  the  owners  fronting  on  the  principal  street — that  is  to 
say,  the  lots  fronting  on  the  improvements  —  are  authorized 
to  take  the  contract;  or  must  it  include  the  major  part  of  the 
owners  on  both  the  main  and  the  small  street  terminating  in 
it.  We  think,  upon  comparing  subdivisions  one  and  seven  of 
section  eight  with  section  six,  that  the  obvious  intention  was 
to  allow  the  major  part  of  the  owners  in  frontage  of  lots  front- 
ing on  the  improvement  to  take  the  contract.  The  small 
street  terminating  in  the  larger,  under  these  provisions,  is 
regarded  ar  a  lot  chargeable  with  one  half  the  improvement 
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in  front  of  the  end  at  the  termination,  the  same  as  the  lot 
on  the  other  side  of  the  large  street  fronting  the  termination 
is  charged  with  one  half.  Although  for  the  purpose  of  making 
the  improvement,  and  apportioning  the  expense  upon  the  lands 
fronting  on  it,  the  small  street  is  regarded  as  other  lots,  yet  as 
it  belongs  to  the  public,  and  the  property  owners  fronting  on 
it  are  benefited  by  the  improvement  of  the  main  street,  the 
portion  primarily  chargeable  upon  the  street  fronting  on  the 
improvement  is  subdivided  and  distributed  upon  the  owners 
of  lots  fronting  on  the  small  s-treet.  We  think  the  contract 
properly. let  to  the  major  part  of  the  owners  of  lots  fronting 
on  Fifth  street. 

The  point  that  the  work  was  not  done  according  to  contract 
is  difpoeed  of  by  the  cases  of  Emery  v.  Bradford,  ante,  75,  and 
Walsh  v.  Mathews,  a/nie,  123. 

The  third  point  made  is  answered  by  the  last  clause  of  sec- 
tion three  of  the  Act  of  1862  amending  the  Consolidation  Act. 
(Laws  of  1862,  p.  392-393.)  There  is  no  force  in  the  point 
made  upon  the  assignment. 

Judgment  afiirmed. 

Mr.  Justice  Cubrey  and  Mr.  Justice  Rhodes  expressed  no 
opinion.  

WILLIS  LONG  AND  W.  B.  LONG  v.  JOHN  M.  NEVILLE, 
Sheriff  of  Solano  County  et  als. 

Duty  of  Sheb*  p  in  serving  Writ  op  Restitution. —  It  is  the  duty  of  the 
Sheriff,  having  the  writ  of  habere  facias  possessionem,  to  remove  all  peraont 
who  came  upon  the  property  after  the  suit  was  brought,  except  a  person 
other  than  the  defendant,  who  is  in  possession  under  a  title  adverse  to  the 
defendant. 

SiBTics  OF  Writ  of  Habere  Facias  Possessionem. —  Where  ejectment  is  brought 
against  a  tenant  alone,  and  pending  the  action  the  landlord  dispossesses  him 
and  leases  to  another  tenant  who  has  no  notice  of  the  pendency  of  the  action. 
It  is  the  duty  of  the  Sheriff  who  receives  the  writ  of  habere  facias  posset- 
sionem  to  remove  the  second  tenant. 

IA$  pendens. —  The  notice  of  lis  pendens  does  not  apply  to  the  action  of  tject- 
ment.   It  applies  only  to  actions  which  operate  directly  upon  the  title. 

Bjkctmhnt  doss  not  Affect  Title. —  Actions  of  ejectment  do  not  affect  the 
title  to  property,  but  the  possession.  The  plaintiff  recovering  posMnloa 
goes  into  possession  with  the  title  he  previously  had. 
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Appeax,  from  the  District  Court^  Seventh  Judicial  District, 
Solano  County. 

The  f  kcts  are  stated  in  the  opinion  of  the  Court 

3f.  A.  Whealan,  for  Appellant 

The  vital  question  in  this  case  is,  wLom  was  it  the  Sheriffs 
duty  to  put  out  under  the  writ  of  possession  ?  Our  answer  is, 
every  one,  without  exception,  that  comes  upon  the  land  after 
the  ejectment  suit  against  the  Hulls  was  commenced. 

It  is  said,  we  might  have  joined  Ellis  as  a  party  defendant 
in  the  ejectment  suit  against  the  Hulls,  under  the  authority 
of  the  liirteenth  section  of  the  Practice  Act  The  case  of 
Gamer  v.  Marshall,  9  Cal.  268,  not  only  decides  that  ejectment 
cannot  be  maintained  against  a  party  not  in  possession  when 
suit  is  commenced,  but  also  decides  tiiat  the  thirteenth  section 
of  the  Practice  Act  does  not  apply  to  suits  in  ejectment,  but 
but  refers  only  to  equity  cases. 

If  the  tenant  when  sued  has  made  default,  and  the  landlord 
had  no  notice  of  the  suit,  he  may  apply  to  the  Court,  even 
after  a  judgment  and  the  writ  thereon  executed,  and  have  the 
judgment  opened,  himself  restored  to  the  possession,  and  his 
defense  entered.  And  this  is  the  rule  in  all  oases  when  the 
Sheriff,  imder  the  writ,  has  or  is  about  to  turn  out  any  one 
who  has  entered  after  suit  commenced  under  a  claim  of  right 
which  might  ha^e  been  interposed  against  the  plaintiffs  action, 
to  apply  to  the  Court  to  open  the  judgment,  supersede  the  writ, 
and  allow  the  defense,  not  to  remain  out  of  Court  and  defy  its 
process.  (Barrett  v.  Oraham,  19  Cal.  682 ;  Long  v.  Morton,  2 
A.  K.  Marshall,  89;  Doe  ex  dem.  The  Orocers*  Co.  v.  Roe,  6 
Taunton,  205.) 

When  the  Court  does  not  interfere  to  stop  the  service  of 
tlie  writ,  the  Sheriff  must  put  off  every  one  that  entered  after 
the  commencement  of  the  suit  No  change  of  possession  of 
the  premises  after  suit  brought  can  be  allowed  to  defeat  the 
execution  of  the  judgment  when  once  finally  obtained.     (Sec 
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253  of  the  Practice  Act;  HicJcnvan  v.  Dale,  Y  Yerg.   149; 
Jackson  v.  TiUtle,  9  Cow.  233 ;  WaUm  v.  Hvff,  3  Sneed,  82.) 

Whitnum  <£  Wells,  for  Eespondent 

The  question  is  doubtless  one  of  general  interest  as  a  ques- 
tion of  practice,  and  we  may  properly  urge  that  the  twenty- 
seventh  section  of  our  Civil  Practice  Act  is  intended  to  be  of 
general  and  uniform  application  as  regards  all  actions,  either 
legal  or  equitable.  Its  provisions  are  extended  to  actions 
affecting  the  title  to  real  property,  and  in  conformity  to  the 
rule  of  law  which  regards  possession  as  prima  facie  evidence 
of  title,  an  action  which  adjudicates  the  possession  does  affect 
the  title,  and  is  therefore  within  the  statute. 

The  cases  of  Richardson  v.  White,  18  Cal.  102,  and  Samp- 
son V.  Meyer,  22  Cal.  200,  seem  to  affirm  the  statutory  pro- 
visions, and  make  it  applicable  to  all  forms  of  action  to  its 
full  effect;  that  is,  to  impart  constructive  notice  of  the  pen- 
dency of  the  suit,  the  latter  case  recognizing  actual  notice 
and  the  doctrines  regarding  it  as  unaffected  by  the  statute^ 
and  we  submit  as  worthy  the  attention  of  the  Court  that  such 
rulings  should  be  allowed  to  stand,  and  the  statute  be  recog- 
nized as  applicable  to  all  classes  of  action  that  fall  within  its 
terms.  Such  we  believe  to  be  in  accordance  with  the  general 
course  of  practice. 

But  if  the  decision  of  this  Court  be  otherwise,  we  still  sub- 
mit that  the  doctrine  of  pendente  lite  has  no  application  to 
this  case.  The  most  that  can  be  claimed  is  that  those  who 
come  in  by,  through,  or  under  the  party  in  possession,  must 
go  out  under  the  writ.  Therefore  privity  is  essential;  but 
here  there  was  no  privity.  In  the  old  phrase,  the  party. 
Brown,  came  not  in  per  the  defendant  in  the  suit,  but  past. 
There  was  no  mutuality  in  his  relation  to  the  defendant  in  the 
original  suit. 
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By  the  Court,  Sanderson,  C.  J. 

_  This  is  an  action  for  damages  against  a  Sheriff  and  his  sure- 
ties for  his  neglect  and  refusal  to  execute  a  writ  of  habere 
facias  possessionem.  Judgment  of  nonsuit  was  rendered  in  the 
Court  below.  The  facts  disclosed  by  the  plaintiffs'  evidence 
are  substantially  as  follows:  The  plaintiffs  commenced  an 
action  of  ejectment  against  two  persons  by  the  name  of  Hull, 
who  were  in  the  actual  possession  of  the  land  at  the  time  the 
action  was  brought.  The  Hulls  were  in  possession  as  tenants 
of  one  Ellis,  who  attempted  to  intervene  by  petition,  as  pro- 
vided in  the  six  hundred  and  sixty-first  section  of  the  Practice 
Act;  but  the  plaintiffs  demurred  to  his  petition  and  the 
demurrer  was  sustained  by  the  Court.  The  Hulls  made 
default,  and  judgment  was  regularly  entered  against  them  and 
them  only  for  the  possession  of  the  land.  Pending  the  action 
of  ejectment,  Ellis  brought  an  action  against  the  Hulls  under 
the  thirteenth  section  of  the  Act  concerning  forcible  entry  and 
unlawful  detainer,  in  which  he  obtained  judgment  and  dispos- 
se.ssed  the  Hulls. 

Afterwards  Ellis  leased  the  land  to  one  Brown,  who  was  in 
possession  at  the  time  the  Sheriff  received  the  writ.  No  notice 
of  lis, pendens  was  filed  in  the  Recorder's  office,  nor  had  Brown 
actual  notice  of  the  pendency  of  the  action.  Upon  this  state 
of  facts  the  Sheriff  refused  to  execute  the  writ. 

The  only  question  involved  in  the  case  is  whether  the 
Sheriff,  upon  the  facts  stated,  could  lawfully  dispossess  Brown 
imder  the  writ.  If  he  could,  he  was  bound  to  do  so;  and, 
having  failed  and  refused,  he  and  his  sureties  are  liable  to  the 
plaintiffs  for  such  damages  as  they  may  have  sustained  by 
reason  of  such  refusal. 

In  what  cases  notice  of  lis  pendens  must  he  filed. 

The  question  involved  is  wholly  unaffected  by  the  twenty- 
Fovruth  section  of  the  Practice  Act  relating  to  notice  of  lis 
pend/'us.  By  its  own  t^nns  that  section  does  not  apply  to 
actions  affecting  the  possession  of  real  property,  but,  on  the 
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contrary,  is  confined  to  actions  affecting  the  title  thereto. 
Actions  of  ejectment  do  not  affect  the  title,  but  the  possession. 
The  title  remains  after  judgment  precisely  where  it  was  before, 
and  is  only  brought  into  the  case  for  the  purpose  of  aiding  the 
Court  in  determining  to  whom  the  possession  belongs.  The 
judgment  transfers  the  possession  to  the  plaintiff  if  he  shows  a 
better  right  to  it  than  the  defendant,  but  the  plaintiff  does  not 
thereby  acquire  any  better  or  other  or  different  title  than  he 
iad  before;  on  the  contrary,  he  goes  into  possession  under 
whatever  title  he  may  have  previously  had.  He  goes  into 
possession  according  to  his  title,  and  the  title  and  the  posses- 
sion imite.  If  he  has  a  freehold  interest  he  goes  in  as  a  free- 
holder; if  he  has  a  chattel  interest  he  goes  in  as  a  termor,  and 
if  he  has  no  title  at  all  he  goes  in  as  a  trespasser.  (Tilling- 
hast's  Adams,  327;  Chapman  v.  Armistead,  4  Mumford,  390.) 
The  twenty-seventh  section  only  applies  to  actions  which 
operate  directly  upon  the  title  and  by  the  result  of  which 
Bome  change  as  to  the  title  is  wrought  Examples  of  which 
are  found  in  actions  for  the  condemnation  of  real  estate,  and 
the  specific  performance  of  contracts  relating  thereto,  for  the 
foreclosure  of  mortgages,  or  other  liens,  and  the  like. 

WhU  persons  Sheriff  may  dispossess  wnder  writ  of  habere  facias 

possessionenL 

What  parties  can  be  dispossessed  under  a  writ  of  habere 
facias  possessionem,  under  any  and  all  circumstances,  is  not 
Tcry  clear  upon  authority.  Some  cases  go  so  far  as  to  hold 
that  all  persons  who  enter  into  possession  after  the  commence- 
ment of  the  action,  regardless  of  how  or  by  what  title  they 
entered,  must  go  out,  upon  the  ground  that  otherwise  there 
might  be  no  end  to  litigation;  while  other  cases  seem  to  go 
no  further  than  to  hold  that  the  defendant  and  those  entering 
under  or  succeeding  to  him  in  the  possession  of  the  land  only 
need  go  out,  upon  the  ground  that  none  are  affected  by  the 
judgment  except  parties  and  privies,  and  that  no  one  can  be 
deprived  of  his  property  without  first  having  been  allowed  his 
day  in  Court;  and  we  apprehend  that  these  two  principles, 
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which  practically  amounts  to  the  same  thing,  together  furnish 
the  true  test  for  the  solution  of  every  case.  The  first  is  incor- 
porated in  the  two  hundred  and  sixty-third  section  of  the 
Practice  Act,  which  is  in  these  words:  '^An  action  for  the 
recovery  ci  real  property  against  a  person  in  possession  cannot 
be  prejudiced  by  any  ali^iation  made  by  suqh  person,  either 
before  or  after  the  commencemeDLt  of  the  action.''  Prinva 
facie,  all  who  come  into  possession  after  action  brought  must 
go  out,  for  the  presumption  is,  nothing  to  the  contrary  appear- 
ing, that  they  came  in  under  the  defendant;  but  this  prima 
fade  case  is  rebutted  when  it  appears  that  some  person  other 
than  the  defendant  is  in  possession  under  a  title  adverse  to  his, 
for  the  right  to  the  possessicm  flowing  from  sudi  a  title  has 
not  been  determined  by  the  judgment.  By  way  of  illustra- 
tion take  a  case  which  is  put  by  the  Court  in  Jones  v.  Chiles, 
2  Dana,  321.  Two  actions  of  ejectment  are  pending  against 
the  same  terre-tenant  prosecuted  by  different  plaintiffs  upon 
different  titles,  both  of  which  are  adverse  to  that  of  the  terre- 
tenant;  both  plaintiffis  recover  judgment,  and  the  plaintiff 
whose  action  was  commenced  last  takes  possession  under  a 
habere  facias*  Can  the  plaintiff  whose  action  was  instituted 
first  turn  the  other  out  imder  a  habere  facias  against  the  terre- 
tenant  f  The  Court  answers  the  queettion  tiius:  "If  each 
plaintiff  asserted  a  different  title  against  the  defendant  in  pos- 
session, and  if  the  tenant  held  adversely  to  the  titles  thus 
asserted,  and  is  not  privy  to  or  connected  with  either  of  the 
titles,  we  think  that  the  plaintiff  who  obtained  possession 
under  his  judgment  first  could  not  be  dispossessed  in  virtue  of 
a  habere  facias  against  the  tenant  in  favor  of  the  plaintiff  in 
the  other  action.  The  rights  of  such  claimants  ought  to  be 
tried  in  a  suit  to  which  they  are  parties  before  either  should 
molest  the  other,  gaining  possession  under  a  judgment  against 
the  terre-ienani**  The  reason  being  that  the  title  of  the  first 
plaintiff  has  not  been  tried ;  or  in  other  words,  his  right  to  the 
possession  has  not  been  determined  by  the  judgment  under 
which  the  second  plaintiff  claims  the  possession,  and  to  allow 
him  to  prevail  would  be  to  turn  the  first  plaintiff  out  without 
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his  day  in  Court.  Xow,  bearing  the  reason  of  the  rule  in  mind, 
let  ns  change  tfa«  conditionB  by  supposing  that  the  title  of  the 
first  plaintiff  is  not  adverse  to  that  of  the  terre-tenantj  as  in  the 
case  of  landlord  and  tenant,  and  what  is  the  result  ?  Obviously 
the  opposite  of  the  former,  for  the  reason  given  for  the  former 
is  wanting  here.  The  first  plaintiff  has  not  obtained  posses- 
sion under  a  title  adverse  to  that  of  the  terre-tenemt,  and  which 
was  not  tried  in  the  other  action,  but  has  succeeded  to  the 
possession  under  the  same  title  which  was  held  by  the  terre- 
tenant,  and  which  was  tried  in  the  other  action  and  as  against 
which  the  second  plaintiff  has  prevailed  and  recovered  pos- 
session. 

In  the  present  case  the  terre-temmts,  the  Hulls,  were  the 
tenants  of  Ellis.  Pending  the  action,  Ellis  obtained  posses- 
sion by  virtue  of  his  action  against  the  Hulls  under  the  thir- 
teenth section  of  the  Act  concerning  forcible  entries  and 
unlawful  detainers,  and  with  notice  of  the  pending  action  of 
ejectment.  Being  in  possession  he  leased  to  Brown.  Thus 
Brown  came  in  under  the  same  title  and  held  the  same  right 
to  the  possession  which  was  held  by  the  Hulls  when  the  action 
was  commenced  against  them;  or  in  other  words,  the  same 
right  to  the  possession  which  was  determined  in  that  action. 
It  follows  that  the  Sheriff  could  have  lawfully  dispossessed 
Brown  under  the  writ  in  question,  and  having  failed  to  do  so 
has  made  himself  and  his  sureties  liable  to  this  action. 

Judgment  reversed  and  new  trial  ordered. 

Shaftbs  and  Bhodes,  Justices^  dissenting. 
iWe  dissent. 
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JAMES  B.  CHASE  v.  LOUIS  BERAUD  and  JEAN  GAR- 

RAUD. 

■SuBBTiBS  OM  Appbal  Bono. —  Where  an  appeal  la  dismlaaed  on  motion  of  re- 
spondent, based  on  written  consent  of  the  appellant,  the  dismissal  operates 
as  an  affirmance  of  the  Judgment,  and  charges  the  sureties  on  the  under- 
taking on  appeal. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment,  and  defendants,  who  were  the 
43uretie6  on  the  undertaking  on  appeal,  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court, 

Byrne  &  Freelon,  for  Appellants 

James  Mee,  for  Respondent. 

By  the  Court,  Sandebson,  C.  J. 

The  only  question  involved  in  this  appeal  relates  to  the  effect 
of  a  judgment  of  this  Court  dismissing  an  appeal  upon  the 
liability  of  the  sureties  upon  the  undertaking  on  appeal,  it 
being  claimed  that  they  do  not  become  charged  by  such  a  judg- 
ment, and  that  such  a  result  follows  only  from  a  formal  judg- 
ment of  affirmance  in  whole  or  in  part. 

The  appeal  in  question,  as  appears  from  the  record,  was 
dismissed  upon  the  motion  of  respondent,  based  upon  the 
written  consent  of  the  attorneys  for  the  appellant.  Thus 
made,  the  judgment  of  dismissal  was  a  final  determination  of 
the  appeal  by  this  Court,  and  the  judgment  of  the  Court 
below  was  no  longer  open  for  review.  Such  being  the  case, 
the  question  as  to  its  effect  upon  the  liability  of  the  sureties 
upon  the  undertaking  is  not  an  open  question  in  this  State. 
Such  a  dismissal  operates  as  an  affirmance  of  the  judgment 
and  suffices  to  charge  the  sureties.  (Osbom  v.  Hendrick8<m, 
«  Cal.   175;  Karth  v.  Light,  16   Cal.  324;  Chamberlain  v. 
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Beed,  16  Cal.  207;  Ellis  v.  Evil,  23  Cal.  160;  Rowland  v. 
Ereyenhagen,  24  Cal.  52.) 
Judgment  affirmed. 

Mr.  Justice  Bhodbs  expressed  no  opinion. 


W.  H.  LYONS  V.  0.  M.  LEIMBACK  et  al. 

Ommision  in  Findings  or  Fact.--^  Where  the  findings  in  a  case  tried  by  the 
Court  do  not  contain  all  the  facts  necessary  to  be  proved  in  order  to  en- 
title the  prevailing  party  to  a  judgment,  it  will  not  be  reversed  on  appeal 
unless  the  Court  below  has,  after  the  defect  has  been  pointed  out,  failed  or 
refused  to  make  the  required  finding,  and  an  exception  has  been  taken 
thereto. 

Pbrsl'mftion  that  Facts  not  Found  wbbb  Pbovsd. —  If  the  findings  are  de- 
fective, the  presumption  is  that  the  facts  not  found  were  proved,  unless  the 
Court  below  is  requested  to  supply  the  defect,  and  fails  or  refuses  to  do  so. 

Appbai.  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

P.  L.  Edwards,  and  H.  H.  Hartley,  for  Appellant. 

M.  M.  Estee,  and  W.  W.  Uptorij  for  Kespondent. 

By  the  Court,  Rhodes,  J. 

This  is  an  action  of  ejectment  which  was  tried  by  the  Court, 
and  the  defendants  had  judgment.  The  appeal  is  taken  from 
the  judgment,  and  the  cause  comes  before  us  upon  the  judg- 
ment roll  alone,  there  being  neither  a  statement  nor  a  bill  of 
exceptions  annexed  to  the  record. 

The  plaintiff  claims  under  a  patent  from  the  United  States, 
issued  to  him  in  1860;  and  the  defendants  claim  under  a  cer- 
tificate of  sale,  issued  to  J.  H.  Barton  by  this  State,  on  the 
sale  of  the  premises  as  a  portion  of  the  lands  selected  by  the 
State  under  the  Act  of  the  Legislature,  passed  April  23d, 
1858,  in  part  satisfaction  of  the  grant  of  five  hundred  thousand 
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acres  of  land,  made  to  the  State  hj  the  eighth  section  of  the 
Act  of  Congress  of  the  4th  of  September^  1841. 

The  points  made  by  the  appellant  are  presented  for  the 
purpose  of  establishing  the  proposition,  that  there  was  not  a 
compliance  by  the  defendant's  grantor  with  the  laws  of  the 
United  States  or  of  this  State,  in  relation  to  the  selection  and 
sale  of  lands  under  the  grant  of  Congress,  and  therefore  no 
title  passed  to  him  from  the  United  States;  but  those  points 
cannot  be  made  on  the  record  before  us.  The  complaint  is  in 
the  form  usual  in  actions  of  ejectment,  and  all  the  facts  alleged 
therein  are  put  in  issue  by  the  general  denial  in  the  answer. 
The  finding  does  not  respond  distinctly  to  the  several  issues,, 
either  specifically  or  generally,  and  is  composed  mainly  of  evi- 
dence, and  contains  but  few  of  the  facts  of  the  case.  Previous 
to  the  passage  of  the  Act  of  1861  to  regulate  appeals  (Stats. 
1861,  p.  589),  it  was  intended  that  a  Court  trying  a  cause 
without  a  jury,  should  state  in  the  finding  all  the  facts  that 
mi^t  be  necessary,  in  addition  to  those  admitted  by  the  plead- 
ings, to  constitute  a  basis  for  the  judgment  —  that  is  to  say,  if 
the  finding  was  for  the  plaintiff,  that  the  facts  found  and  those 
admitted  should  constitute  a  complete  cause  of  action  within 
the  allegations  of  the  complaint;  and,  if  for  thd  defendant, 
that  the  facts  found  and  those  admitted  should  constitute  a 
defense  to  the  action.  A  finding  containing  less  than  we  havo 
stated,  would  answer  no  conceivable  purpose,  for  if  it  lacked 
one  fact  essential  to  the  support  of  the  judgment  it  was  aa 
radically  defective  as  if  lacking  all  of  them. 

Finding  of  facU. 

The  statute  of  1861,  which  we  have  referred  to,  has  obvi- 
ated  the  necessity  of  preparing  the  finding  with  the  precision 
we  have  mentioned,  and,  indeed,  of  filing  any  finding,  unless 
objections  are  made  in  the  Court  below  on  account  of  a  defec- 
tive finding,  or  for  the  want  of  a  finding.  The  Act  declares 
that  the  judgment  shall  not  be  reversed  "  for  want  of  a  find- 
ing, or  for  a  defective  finding  of  the  facts,  unless  exceptions 
be  made  in  the  Court  below  to  the  finding  or  the  want  of  a 
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finding."  The  finding  referred  to  in  both  cases  is  obviously 
the  finding  of  facts,  and  does  not  include  the  conclusions  of 
law,  for  a  decision  of  the  cause  could  not  be  said  to  be  given, 
unless  the  conclusions  of  law  from  the  facts  in  the  case  were 
either  stated  specifically,  or  combined  in  a  general  statement, 
as  that  judgment  be  entered  for  the  prevailing  party,  or  that 
he  is  entitled  to  recover,  or  the  like.  With  this  statute  ope- 
rating in  respect  to  the  finding  with  greater  curative  qualities 
perhaps  than,  any  statute  of  amendments  and  jeofails  that  can 
be  found,  it  is  of  no  consequence  that  the  finding  is  defective 
in  its  statements  of  facts  found,  unless  objection  on  that  ground 
is  made  in  the  Court  below.  In  case  the  facts  found  are 
entirely  inconsistent  with  the  decision,  and  cannot  be  recon- 
ciled with  any  state  of  facts  which  might  have  been  proven, 
and  upon  which  the  decision  may  be  supported,  the  judgment 
doubtless  would  be  reversed;  but  that  is  not  a  defective  find- 
ing of  facts.  The  point  presented  by  the  plaintiff  that  "on 
the  part  of  the  respondents  and  their  grantor  there  has  been 
no  compliance  either  with  the  laws  of  the  United  States  or  of 
the  State,"  means,  of  course,  that  such  a  compliance  was  not 
found  by  the  Court  —  that  the  finding  is  defective,  because  it 
does  not  contain  all  the  facts  necessary  to  show  a  compliance 
with  the  laws  of  the  United  States  and  this  State,  and  thus  to 
make  it  appear  that  a  complete  and  valid  title  passed  from  the 
United  States  to  the  defendant's  grantor,  before  the  issuing  of 
the  patent  to  the  plaintiff.  Questions  as  to  the  sufficiency  of 
the  evidence  to  prove  those  facts  are  not  involved  in  the  point, 
for  there  is  none  of  the  evidence  in  the  record  except  what  is 
improperly  incorporated  into  the  finding.  But  the  point  falls 
clearly  within  the  Act  of  1861,  and  it  affords  an  instance  of 
the  mode  of  practice  which  it  was  intended  should  be  changed 
by  the  statute.  The  plaintiff,  without  having  brought  the 
defects  in  the  finding  to  the  attention  of  the  Court  below,  and 
thus  given  it  an  opportunity  to  supply  the  omitted  facts,  which, 
in  consequence  of  the  decision  for  the  defendant,  it  is  presumed 
were  established  by  proof  (Owen  v.  Morton,  24  Cal.  377)  now 
asks  this  Court  to  hold  that  the  finding,  which  he  did  not 
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complain  of  in  the  Court  below,  does  not  contain  facts  suffi- 
cient to  warrant  the  judgment.  The  statute  declares  that  the 
judgment  shall  not  be  reversed  because  of  the  omission  from 
the  finding  of  a  part  or  all  of  such  facts,  unless  the  Court 
below  has,  after  the  defect  has  been  pointed  out,  refused  to 
make  the  proper  finding.  (Warner  v.  Ilolman,  24  Cal.  228; 
Cook  V.  De  la  Guerra,  Id.  241 ;  Hurlburt  v.  Jones,  25  Cal.  229.) 
Judgment  affirmed. 


JAMES  C.  HUNSAKER  v.  JOSIAH  STUEGIS. 

INCOMB  RECKiTBD  BY  Plhdoeh  fbom  Pbopebtt  Plbdobd. —  Where  the  relation 
of  pledgor  and  pledgee  ezlsta,  If  the  debt  is  paid,  it  is  the  duty  of  the 
pledgee  to  account  for  and  pay  oyer  all  the  income,  profits,  and  adyantages 
derived  from  the  bailment. 

Fbaud  bt  Agent  of  Vendob  becoming  Agent  or  Pubchabbb. —  If  the  pledgor 
makes  the  pledgee  his  agent  to  sell  the  property  pledged,  and  the  pledgee 
then  becomes  the  agent  of  the  purchaser,  he  commits  a  fraud  on  the  pledgor, 
and  Is  bound  to  pay  him  all  that  he  received  from  the  purchaser  for  acting 
on  his  behalf. 

ISbbach  op  Confidence  bt  Unpaid  Agent. —  Where  a  person  Toluntarlly  be- 
comes an  unpaid  agent  of  another  to  negotiate  a  sale  of  stock  of  a  cor- 
poration, and  then  receives  a  certain  sum  from  a  purchaser  as  a  reward  for 
acting  in  his  behalf,  and  procuring  a  sale  for  less  than  the  purchaser  was 
willing  to  pay,  the  agent  becomes  liable  to  the  owner  for  the  loss  he  sus- 
tained by  this  breach  of  confidence. 

Bbbach  or  Confidence. —  Where  one  reposes  special  confidence  in  another 
in  negotiating  a  sale  of  property,  and  the  other  seeks  this  confidence,  and 
then  betrays  it  to  the  damage  of  the  one  by  whom  he  was  trusted,  he  be- 
comes liable  for  the  loss  sustained  thereby. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment  for  the  sum  of  two  thousand 
two  hundred  and  fifty  dollars,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Clarke  &  Carpenlier,  for  Appellant. 

To  c^mstitute  an  agent  for  any  purpose,  he  must  be  clothed 
with  authority  by  the  employer  to  do  something,  the  perform- 
ance of  which,  or  damages  for  non-performance,  might  be 
( iiforccd  by  the  other  principal. 
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In  the  case  made  by  the  toatimony  it  is  not  pretended  that 
the  defendant  was  authorized  to  do  any  act,  or  make  an  en- 
gagement, in  the  name  or  behalf  of  the  plaintiff  or  his  assignors, 
nor  that  tJie  defendant  "  assumed  to  do  the  business  and  render 
an  account  of  it."  (Paley's  Agency,  1.)  Authority,  consider- 
ation, and  reciprocity  of  agi'eement,  were  wanting. 

Sloan  &  Pro  vines,  for  Respondent. 

"Wherever  confidence  has  been  reposed,  justice  forbids 
that  it  should  be  abused;  and  the  rule  applies  as  strongly  to 
those  who  have  gratuitously  or  officiously  undertaken  the  man- 
agement of  another's  property  as  to  those  who  are  retained  or 
appointed  for  that  purpose  and  paid  for  it.  {Rankin  v.  For- 
/^r,  7  Watt,  390.) 

"  The  confidence  induced  by  undertaking  any  service  for 
another  is  a  sufficient  legal  consideration  to  create  a  duty  in 
the  performance."  (1  Smith's  Lead.  Cases,  marg.  p.  96,  top 
p.  254.)  And  this,  even  though  the  undertaking  be  gratuitous,. 
{Wilkinson  v.  Coverdale,  1  Esp.  R.  74,)  if  the  agent  or  bailee 
be  guilty  of  gross  negligence  or  fraud.  {Doorman  v.  Jenkins. 
2  Ad.  &  Ell.  256.) 

"The  principle  is,  that  where  a  party  affirms  either  that 
which  he  knows  to  be  false  or  does  not  know  to  be  true,  to 
another's  loss  and  his  own  gain,  he  is  responsible  in  damages 
for  the  injury  occasioned  by  such  falsehood."  {Lobdell  w 
Baker,  1  Met.  201.) 

By  the  Court,  Shafter,  J. 

Hunsaker,  Tyler,  Wittenmyer  and  the  defendant,  all  resi- 
dents of  the  Town  of  Martinez,  were  stockholders  in  the 
"Black  Diamond  Coal  Mining  Company,"  the  first  three  own- 
ing one  sixteenth  each  of  the  capital  stock,  and  Sturgis  hold- 
ing a  still  larger  interest.  The  stock  belonging  to  Hunsaker 
was  held  by  Sturgis  in  pledge  to  secure  a  debt  of  two  thousand 
five  hundred  dollars  which  Hunsaker  was  owing  him.  Tlio 
evidence  tended  to  prove  that  plaintiff,  in  April,  1863,  sold 
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his  stock  to  Marziou  &  Co.,  of  San  Francisco,  for  the  sum  of 
four  thousand  five  hundred  dollars,  and  Tyler  and  Wittenmyer 
soon  after  sold  out  in  like  manner  to  the  same  parties  for  the 
same  money.  The  evidence  further  tended  to  prove  that  the 
plaintiff,  some  months  before  his  sale  to  Marziou  &  Co.,  author- 
ized the  defendant  to  sell  his,  the  plaintiff's,  stock  "for  the 
most  he  could  get,"  and  that  the  defendant  under  professions 
of  friendship  for  the  plaintiff,  undertook  to  aid  him  in  finding 
A  purchaser  and  without  pay  for  his  services.  That  he  also 
volunteered  to  aid  Tyler  and  Wittenmyer  in  selling  their  stock, 
at  the  best  price,  to  Marziou  &  Co.;  and  undertook  and  was 
instructed  by  them  to  find  out  and  report  what  was  the  best 
that  could  be  done  with  that  firm.  That  Sturgis  on  applying 
to  Marziou  &  Co.,  was  informed  that  they  considered  a  six- 
teenth part  of  the  stock  cheap  at  six  thousand  dollars,  and  that 
they  were  ready  to  take  the  three  sixteenths  in  question  at  that 
rate.  The  evidence  further  tended  to  prove  that  Sturgis 
thereupon  informed  Marziou  &  Co.  of  the  confidential  relations 
in  which  he  stood  to  the  owners  of  the  stock,  and  that  he  told 
them  further,  or  gave  them  to  understand,  that  through  him 
and  "  by  reason  of  his  situation  with  respect  to  those  parties," 
their  interests  could  be  bought  at  less  than  the  sum  which  the 
firm  was  ready  and  willing  to  pay,  and  that  it  was  thereupon 
arranged  between  Sturgis  and  Marziou  &  Co.  that  he  (Sturgis) 
should  be  and  become  the  secret  agent  of  the  company  for  the 
purpose  of  buying  the  three  sixteenths  at  the  lowest  possible 
figure,  and  if  a  sale  of  the  stock  to  Marziou  &  Co.  should  be 
effected  through  the  defendant's  procurement,  at  less  than  six 
thousand  dollars  per  sixteenth,  that  the  said  purchasers  would 
pay  to  defendant  for  his  services  one  half  the  difference  between 
six  thousand  dollars  and  the  sum  at  which  the  purchase  should 
be  made.  The  evidence  further  tended  to  prove  that  the  defend- 
ant in  pursuance  of  this  arrangement,  represented  to  the  own- 
ers of  the  stock  that  he  had  seen  Marziou  &  Co.,  and  that  they 
would  give  four  thousand  five  hundred  dollars  for  each  of  their 
sixteenths  and  no  more ;  and  advised  them  to  call  upon  Marziou 
-&  Co.  in  person.     The  parties  afterward  acted  on  this  advice, 


Oct.,  1865.]  HuKSAKER  V.  Stubois.  145 


Ofinion  of  the  Court  —  Shafter,  J. 


but  the  evidence  tended  to  prove  that  the  defendant,  .in  the 
interval,  advised  Alarziou  &  Co.  that  he  had  told  the  plaintiff 
Tjler  and  Wittenmyer  that  they,  Marziou  &  Co.,  would  pay 
no  more  than  four  thousand  five  hundred  dollars  per  sixteenth; 
and  that  when  called  upon  by  the  owners  of  the  stock,  they 
refused  in  pursuance  of  the  previous  collusion,  to  buy  at  a 
higher  rate.  Thereupon  the  owners  assented  to  the  offer  of 
four  thousand  five  hundred  dollars  made  through  Sturgis,  and 
Marziou  &  Co.  paid  the  defendant  two  thousand  two  hun- 
dred and  fifty  dollars  as  agreed,  it  being  one  half  of  three  times 
the  difference  between  four  thousand  five  hundred  dollars  and 
six  thousand  dollars.  Subsequently  Tyler  and  Wittenmyer 
assigned  to  the  plaintiff,  and  this  action  is  brought  to  recover 
the  two  thousand  two  hundred  and  fifty  dollars  named. 

Pledgor  and  pledgee,  and  agerd  and  principal. 

First  —  The  relation  of  pledgor  and  pledgee  existed  between 
the  plaintiff  and  defendant  in  so  far  as  the  plaintiff's  stock 
was  concerned;  and  the  debt  having  been  paid,  it  became  the 
duty  of  the  defendant  to  account  for  all  the  income,  profits 
and  advantages  derived  by  him  from  the  bailment.  The  defend- 
ant could  make  no  gains  to  himself,  directly  or  indirectly,  in 
dealing  with  the  stock.  It  was  a  fraud  on  his  part  to  become 
the  ageat  of  Marziou  &  Co.  to  buy  that  which  he  himself 
held  in  trust  for  another;  and  he  is  bound  to  pay  over  all  that 
he  received  from  them,  no  matter  how  he,  or  he  and  they,  may 
have  first  divided,  and  then  named  the  different  parts  of  the 
sum.  But  aside  from  the  pledge,  the  evidence  tended  to  prove 
that  the  defendant  became  the  agent,  not  only  of  the  plaintiff, 
but  of  Tyler  and  Wittenmyer  also,  to  find  out  and  report  the 
highest  price  for  Avhich  the  stock  could  be  sold,  and  particu- 
larly to  ascertain  and  report  the  best  price  which  Marziou  & 
Co.  would  pay.  The  defendant  not  only  accepted  but  solicited 
this  trust.  It  is  a  matter  of  no  moment,  so  far  as  defendant's 
obligations  are  concerned,  that  his  services  were  to  be  without 
pay.     There  are  unpaid  as  well  as  paid  agents  —  a  distinction 
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taken  -as  early  at  least  as  Coggs  v.  Bamardj  Lord  Raymond, 
900,  and  recognized  ever  since.  The  defendant  was  not  legally 
bound  to  make  inquiry  after  purchasers,  for  his  undertaking 
so  to  do  was  without  consideration;  and  having  found  out 
what  Marziou  &  Co.  would  pay,  he  might  have  safely  omitted 
to  report  the  result  for  the  same  reason.  But  when  he  under- 
took to  report  he  was  bound  to  tell  the  truth. 

DiUy  of  (ujent  towards  principal. 

But  should  it  be  admitted  that  the  defendant  was  not  an 
agent  eo  nominee  of  the  several  owners  of  the  stock  and  that 
he  did  not  stand  in  any  trust  known  by  a  technical  name;  it 
in  our  judgment  would  on  the  facts  of  the  case  make  no  dif- 
ference. It  is  enough  that  there  was  a  special  confidence 
reposed  in  the  defendant;  that  he  sought  it  and  then  know- 
ingly betrayed  it  to  the  damage  of  those  by  whom  he  was 
trusted,  and  for  a  mercenary  purpose.  This  is  even  more  than 
enough  to  hold  the  defendant ;  for  in  the  leading  case  of  Pasley 
V.  Freeman,  3  T.  R.  51,  there  was  not  only  no  privity  of  con- 
tract between  the  parties  to  the  action,  but  there  was  no  col- 
lusion between  the  defendant  and  Falch  whose  claims  to  credit 
the  defendant  knowingly  misrepresented.  Nor  did  it  appear 
that  Freeman  made  his  false  recommendations  with  a  view  to 
a  money  or  any  other  profit.  The  case  was  decided  on  the 
broad  principle  that  a  false  affirmation  made  by  one  man  to 
another  with  intent  to  defraud  him,  and  whereby  he  is  dam- 
aged, is  an  actionable  injury;  no  matter  whether  the  party 
practicing  the  deceit  is  benefited  by  it  or  not  or  colludes  with 
the  person  who  is.  The  authority  of  that  case  has  never  been 
shaken,  and  the  principle  upon  which  it  proceeds  has  received 
the  widest  judicial  recognition.  (2  Smith's,  L.  C.  146.)  Legal 
obligations  and  moral  obligations  are  not  always  the  same,  but 
when  they  are  found  to  coincide  the  advantage  must  be 
regarded  as  too  valuable  to  be  surrendered. 

We  might  proceed  to  modify  the  judgment,  but  inasmuch 
as   the  defect  in   the  plaintiff's  proof  may   be  supplied,   we 
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consider  that  the  ends  of  justice  would  be  best  subserved  by 
granting  a  new  trial. 

Judgment  reversed  and  new  trial  ordered. 

NOTB. —  The  Judgment  was  rernved  because  the  assignments  from  Tyler  and 
Wittenmyer  to  plaintiff  had  been  admitted  in  eyldence  without  being  stamped. 
Subsequently  a  rehearing  was  granted  In  the  Supreme  Court  on  the  ground  of  the 
decision  on  that  question.  Pending  the  rehearing  and  before  re-argument,  the 
case  was  settled.  That  portion  of  the  opinion  relating  to  the  stamps  Is  not 
published. 

Reportcb. 


THE  BOAUD  OF  COMMISSIONERS  OF  THE  FUNDED 
DEBT  OF  THE  CITY  OF  SAN  JOSE  (No.  2)  v. 
COLEMAN  YOUNGER. 

Bight  of  Attorney  to  maxaob  a  Cause. —  While  an  attorney  of  record  remains 
such,  his  right  to  manage  and  control  the  action  cannot  be  questioned  by 
the  opposite  party. 

Appearance  in  pro.  per.  or  bt  Attorney. —  A  party  to  an  action  may  appear 
in  his  own  proper  person,  or  by  attorney,  but  he  cannot  do  both ;  and  if  he 
appears  by  attorney,  he  cannot  assume  control  of  the  case. 

Client  cannot  dismiss  Suit  if  Attorney  opposes. —  If  a  plaintiff  who  has 
appeared  by  attorney,  afterwards  stipulates  in  writing  that  the  action  be 
dismissed,  the  Court  should  not  make  an  order  of  dismissal  unless  the  at- 
torney of  record  assents  to  the  same. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

S.  0.  Houghton,  for  Appellant. 

C.  T.  Ryland,  and  C.  B.  Younger j  in  pro.  per.,  for  Eespondent. 

By  the  Court,  Sanderson,  C.  J. 

This  is  an  appeal  horn  an  order  dismissing  the  action  made 
under  the  following  circumstances : 

The  action  was  tried  and  a  final  judgment  entered  therein 
in  fa^or  of  the  plaintiffs,  on  the  20th  of  January,  1864.  On 
the  10th  day  of  January,  1865,  the  motion  of  the  defendant 
for  a  new  trial  was  granted.     On  the  19th  of  January,  1865, 
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ODimsel  for  the  defendant  filed  in  Court  a  stipulation,  signed 
by  the  Commissioners  of  the  Funded  Debt  of  San  Jose  in 
person,  and  not  by  their  attorney  of  record,  to  the  effect  that 
the  matters  in  controversy  had  been  settled,  and  that  the  action 
might  be  dismissed,  and  also  a  receipt,  signed  by  the  Treasurer 
of  the  Board,  in  full  payment  for  the  land,  to  set  aside  the 
conveyance  of  which,  on  the  ground  of  fraud,  this  action  was 
brought,  and  thereupon  moved  the  Court  to  dismiss  the  action, 
grounding  his  motion  upon  the  one  hundred  and  forty-eighth 
section  of  the  Practice  Act,  which  provides,  among  other  things, 
that  an  action  may  be  dismissed  by  either  party,  upon  the  writ- 
ten consent  of  the  other.  This  motion  was  resisted  by  tho 
attorney  of  record  of  the  plaintiffs,  and  a  coimter  motion  was 
made  by  him  to  strike  the  stipulation  from  the  files  of  the 
Court.  Both  motions  were  heard  together  upon  affidavits  pre- 
sented by  both  parties,  and  the  motion  of  the  defendant  finally 
prevailed. 

It  appears  from  the  affidavits  that  the  action  was  commences! 
and  prosecuted  for  the  purpose  of  reforming  a  deed  of  certain 
land  held  by  the  plaintiffs,  in  their  capacity  of  trustees,  to 
the  defendant,  on  the  ground  of  fraud,  under  an  agreement 
with  one  Gish  (who  claimed  that  under  the  rules  and  regula- 
tions of  the  Board  of  Commissioners  touching  the  sale  of  lands 
so  held  by  them,  he  was  entitled  over  the  defendant  to  become 
the  purchaser  of  the  land  so  sold  and  conveyed  to  him,)  to  the 
effect  that  if  a  reconveyance  could  be  obtained  from  the  de- 
fendant, either  voluntarily  or  by  a  resort  to  the  Courts,  they 
would  thereafter  convey  to  him,  he  agreeing  to  pay  all  costs 
and  expenses,  including  the  fees  of  counsel.  And  it  further 
appears  that  Gish  employed  counsel,  and  up  to  the  time  the 
order  in  question  was  made,  prosecuted  the  case  in  all  respects 
at  his  own  expense,  and  that  neither  he  nor  the  attorney  of 
record  so  employed  by  him  ever  assented  to  the  stipulation  dis- 
missing the  action  signed  by  the  plaintiffs. 

It  also  appears  that  the  Commissioners  settled  the  case  and 
nnthorized  its  dismissal  under  a  misapprehension  as  to  its  tnio 
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condition,  and  that  they  wovM  not  have  done  ao  had  they  been 
fully  advised,  ^., 

It  is  first  contended  on  the  part  of  the  respondent  that  this 
appeal  is  being  prosecuted,  like  the  action  itself  prior  to  its 
dismissal,  by  Gish,  and  not  by  the  plainti&.  In  answer,  it  is 
sufficient  to  say  tiiat  the  appeal  has  been  taken,  and  is  being 
prosecuted  by  the  plaintiffs'  attorney  of  record,  and  while  he 
remains  attorney  of  record,  his  right  to  manage  and  control 
the  action  cannot  be  questioned.  Whether,  in  taking  the  appeal 
he  has  gone  beyond  or  violated  his  instructions,  is  a  question 
between  him  and  his  clients,  in  which  the  defendant  has  no 
concern  and  need  not  interest  himself. 

Bight  of  attorney  to  control  a  caae. 

A  party  to  an  action  may  appear  in  his  own  proper  person 
or  by  attorney,  but  he  cannot  do  both.  If  he  appears  by 
attorney  he  must  be  heard  through  him,  and  it  is  indispensable 
to  the  decorum  of  the  Court,  and  the  due  and  orderly  con- 
duct of  a  cause  that  such  attorney  shall  have  the  management 
and  control  of  the  action  and  his  acts  go  unquestioned  by  any 
one  except  the  party  whom  he  represents.  So  long  as  he 
remains  attorney  of  record  the  Court  cannot  recognize  any 
other  as  having  the  management  of  the  case.  If  the  party  for 
any  cause  becomes  dissatisfied  with  his  attorney  the  law  points 
out  a  remedy.  He  may  move  ihe  Court  for  leave  to  change 
his  attorney,  as  provided  in  section  ten  of  the  Act  concerning 
attorneys  and  counsellors.  Until  that  has  been  done,  the  client 
cannot  assume  control  of  the  case.  While  there  is  an  attorney 
of  record,  no  stipulation  as  to  the  conduct  or  disposal  of  the 
action  should  be  entertained  by  the  Court  unless  the  same  is 
signed  or  assented  t»  by  such  attorney.  (Section  nine  of  the 
Act  concerning  attorneys  and  counsellors.)  Such  a  rule  is  not 
only  indispensable  to  the  orderly  conduct  of  a  cause,  but  is 
likewise  a  safeguard  to  the. client  against,  the  intrigues  of  hij^ 
adversary.  Moreover  (without  being  understood  as  making 
any  reference  to  the  present  case,)  it  is  proper  to  add,  that  to 
entirely  ignore  the  attorney  of  record  and  enter,  without  his 
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consent^  into  secret  negotiation  with  his  client  touching  the 
management  of  his  case^  is  unbecoming  the  dignity  of  the 
legal  profession,  and  destructive  of  that  courtesy  which  is  due 
from  one  member  to  another. 

The  one  hundred  and  forty-eighth  section  of  the  Practice 
Act  does  not  affect  the  question  under  consideration.  That 
section  provides  that  an  action  may  be  dismissed  by  either 
party  upon  the  written  consent  of  the  other;  and  we  add  that 
where  there  is  an  attorney  of  record,  such  consent  must  come 
from  him  or  be  sanctioned  by  him. 

Upon  the  question  whether  the  Court  ought  to  allow  the 
plaintiffs  to  control  the  action  at  all,  in  view  of  their  agree- 
ment with  Gish,  we  express  no  opinion.  We  only  say  that  if 
the  defendant  has  secured  a  valid  settlement  of  the  matters 
involved  in  the  case,  he  must  avail  himself  of  it  in  some  other 
mode. 

Order  reversed. 

Mr.  Justice  Bhodbb  expressed  no  opinion* 


M.  GRADWOHL  v.  L,  B.  HARRIS  Aim  M.  H.  TURRILL, 
Defetoants,  and  S.  WAUGENHEIM  and  ISAAC 
BLUM,  Intbbvbnobs. 

8uiT  BT  AssioNsn  OF  A  CLAIM. —  An  absolute  assignment  of  a  demand  enables 
the  assignee  to  sue  for  and  recoyer  the  whole  debt,  even  though  by  the  as- 
signment he  acquired  only  a  portion  of  the  demand. 

iKTBBVENTioN  BY  Pabt  Ownkb  OF  Claiu  Subd  ON. —  If  the  owner  of  a  claim 
assigns  it  absolutely,  retaining,*  however,  an  Interest  In  It,  he  may  intervene ' 
to  protect  his  Interest  in  an  action  brought  by  the  assignee  to  collect  the 
same,  and  if  he  does  not  intervene,  he  is  bound  by  the  Judgment. 

Bvidencb  of  Admission  of  8dm  Dua  on  a  Contbact. —  If  a  contract  In  writing 
is  made  by  a  person  to  repay  snch  sums  as  may  afterwards  be  advanced  to 
the  agents  of  a  toll  road  company,  a  statement  in  writing,  signed  by  him 
afterwards,  admitting  that  the  toll  road  company  Is  indebtsd.  in  a  certain 
sum  for  money  advanced  on  the  contract.  Is  admissible  in  evidence  in  an 
action  on  the  contract  brought  against  him. 

C30NTBACT  TO  PAT  MoNiT. —  STATUTE  OF  Fbauds. —  A  Contract  in  writing, 
agreeing  to  pay  to  the  party  of  the  second  part  such  sums  as  he  may  after- 
wards advance  to  a  foreman  of  a  toil  road  company,  is  not  a  promise  to  pay 
the  debt- of  another,  and  not  within  the  Statute  of  Frauds. 
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H18TAKB  m  WBiTTBN  Admission  —  Pasol  Pboof  of. —  A  written  admission 
that  a  certain  sum  Is  dne  on  a  contract,  signed  by  the  party  making  the  ad- 
mission, does  not  estop  him  from  showing  by  parol  testimony  that  there  was 
a  mistake  in  the  admission. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

This  action  was  brought  to  recover  moneys  alleged  to  have 
been  advanced  by  Waugenheim  &  Blum  on  the  following 
contract : 

"We,  the  undersigned,  agree  to  refund  and  pay  within 
thirty  days,  to  Messrs.  Waugenheim  &  Blum,  such  sum  or 
sums  as  they  may  pay  to  the  order  or  certificate  of  William 
A.  Johnson,  (a  foreman  of  the  Silver  Mountain  Toll  Road 
Company,)  given  by  him  to  any  employes  who  have  labored 
for  said  company  under  him;  also,  to  the  order  or  certificate 
as  above  of  George  Phillips,  a  foreman  of  said  company,  to 
any  employes  who  have  labored  for  said  company  under  him, 
with  interest  thereon  from  the  date  of  said  payments  at  the 
rate  of  two  per  cent  per  month,  payable  in  gold  coin  of  the 
United  States. 

"Sackamento  City,  January  lOth^  1864. 

"LEW.  B.HARRIS, 
"M.  H.  TURiULL.'' 

Plaintiff  claimed  as  the  assignee  of  Waugenheim  &  Blum. 
On  the  trial,  plaintiff,  to  prove  the  sums  advanced  on  the 
contract,  offered  in  evidence  the  following  certificate: 

**  Exhibit  B. —  This  certifies  that  the  Silver  Mountain  Toll 
Road  Company  is  indebted  to  Waugenheim  &  Blum,  by  virtue 
of  an  agreement  made  at  Sacramento  on  the  10th  day  of  Janu- 
ary, 1864,  by  L.  B.  Harris  and  the  undersigned,  on  behalf  of 
the  said  Silver  Mountain  Toll  Road  Company,  for  certain  bills 
and  vouchers,  in  the  sum  of  thirty-seven  hundred  and  thirty- 
six  dollars  and  forty-six  cents,  ($3,Y36.46,)  whereof  three 
thousand  dollars  ($3,000)  to  draw  interest  from  February  1st, 
1864,  the  .remainder  from  March  1st,  1864.     This  agreement 
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does  not  include  the  amount  said  Waugenheim  &  Blum  now 
have  against  said  toll  road  company,  contracted  prior  to  the 
10th  day  of  January,  1864,  (being  a  judgment.) 
"  San  FaANcisco,  ^L&tqL  3d,  1864. 

"  M.  H.  TUEKILL, 
**  Superintendent  Silver  Mountain  Toll  Koad. 
"LEW.  B.  HAEEIS.'' 

Defendants  objected  to  its  being  received  in  evidence,  and 
the  Court  overruled  the  objection. 

The  amount  admitted  by  Exhibit  B  to  be  due,  was  the  full 
amount  for  which  Johnson  and  Phillips  had  drawn  orders 
under  the  contract. 

Defendants,  on  their  part,  offered  to  prove  that  Waugen- 
heim &  Blum  did  not  pay  the  face  of  the  orders  to  those  who 
presented  them,  but  purchased  them  at  a  discount,  for  the 
purpose  of  showing  that  there  was  less  due  on  the  contract 
than  the  face  of  the  orders  as  admitted  in  Exhibit  B. 

On  plaintiff's  objection,  the  Court  ruled  out  the  testimony. 
The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

H.  R,  Hartley,  for  Appellants. 

This  settlement  shows  that  Waugenheim  &  Blum  intended 
to  hold  the  company  liable  to  them  for  the  whole  amount  of 
the  orders,  in  addition  to  the  liability  to  them  for  such  amounts 
as  they  might  have  bought  up  the  orders  at,  and  this  we  contend 
to  be  the  legitimate  interpretation  of  the  last  instrument. 

We  think  that  the  instrument  marked  Exhibit  B  had  noth- 
ing to  do  with  this  case,  was  clearly  irrelevant,  and  should  not 
have  been  read  in  evidence  under  defendants'  objection,  and  in 
admitting  it,  and  making  it  the  base  of  judgment,  the  Court 
materially  erred. 

As  this  last  agreement  was  not  the  foundation  of  the  action^ 
the  plaintiff  and  interveners  should  not  have  been  permitted 
to  have  introduced  it  in  evidence.  (Oreen  v.  Palmer,  15  Cal. 
411;  Oarvey  v.  Fowler,  4  Sanford,  667;  Mann  v.  Moorewood, 
5  Sanford,  659;  Vansanvoord's  Pleadings,  Vol.  I,  776.) 
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The  rule  that  excludes  parol  evidence  only  applies  to  con- 
iractSj  and  not  to  an  acknowledgment  of  eildier  payment  or 
indebtedness.  In  this,  therefore,  the  Conrt  erred  in  excluding 
the  testimony  offered  by  the  defendants.  (Greenleaf  on  Evi- 
dence, Vol.  I,  Sec.  305.) 

Coffroth  &  Spaulding,  for  Kespondent. 

The  paper  evidencing  the  settlement  (the  paper  marked  B) 
is  not  set  forth  in  the  pleadings,  and  when  an  instrument  is 
neither  set  out  in  the  pleadings  by  its  tenor,  nor  described  by 
its  legal  import,  but  is  merely  brought  forward  to  sustain  an 
allegation,  not  referring  to  it  expressly  in  any  way  whatever, 
a  variance  will  not  be  fatal  if  the  substance  of  what  is  alleged 
be  proved.  (Phillips'  Evidence,  Part  I,  Vol.  Ill,  p.  692; 
Greenleaf's  Evidence,  Vol.  I,  Sec.  69;  Castro  v.  Wetmore,  16 
Cal.  380;  Ferguson  y.  Howard,  8  Cranch,  408.) 

Appellants  claim  that  they  should  have  been  permitted  to 
falsify  the  settlement  as  proved  by  Exhibit  B. 

There  is  nothing  in  the  answer  showing  that  the  defendants 
were  ignorant,  at  the  time  of  signing  the  instrument,  of  any  of 
the  facts  upon  which  the  settlement  was  based,  and  conse- 
quently there  was  no  ground  for  permitting  them  to  surcharge 
and  falsify.    {Baher  v.  Biddle,  Baldwin's  R.,  Vol.  I,  41 Y.) 

There  was  a  settled  account;  and  where  an  account  has 
been  stated  between  the  parties  without  fraud  or  coercion, 
and  the  statement  evidenced  by  a  written  agreement,  signed 
by  the  parties,  showing  the  terms  of  the  settlement  and  how 
they  were  to  be  bound  thereby,  the  party  should  be  held  to 
the  terms  of  such  written  agreement,  and  the  account  should 
not  be  opened.  {Troup  v.  Haight,  Hopkins'  Ch.  Eep.,  Vol.  I, 
p.  268;  see,  also,  2  Atk.  189;  4  Cranch,  309;  1  Ch.  Cases, 
289;  1  Vernon,  180;  2  Atk.  119;  9  Ves.  265;  11  Wheat. 
256;  2  Ves.  566;  Story's  Equity,  Vol.  I,  pp.  500,  501;  1 
McCord's  Ch.  R  161.) 

YThere  there  has  been  a  settlement  of  accounts,  and  each 
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party  is  innocent^  and  there  is  no  concealment  of  facts  which 
the  other  party  ought  or  has  a  right  to  know,  and  no  surprise 
or  imposition  exists,  the  mistake,  whether  mutual  or  unilate- 
ral, is  treated  as  laying  no  foundation  for  equitable  interfer- 
ence, and  is  strictly  damnum  absqiie  injuria.  {Belt  v.  Mehan, 
2  Cal.  160.) 

Accounts  settled  cannot  be  set  aside  but  for  fraud,  or  sur- 
charged and  falsified  but  for  error.  {Branger  v.  Chevalier,  9 
Cal.\361.) 

By  the  Court,  Shafter,  J. 

The  plaintiff  sues  as  assignee  of  Waugenheim  &  Blum. 
The  assignment  is  denied  by  the  defendants  in  their  answer. 
Waugenheim  &  Blum  intervened,  alleging  that  they  were  and 
ever  had  been  the  owners  of  three  fourths  of  the  claim  in  suit, 
and  praying  judgment  for  the  amount.  The  case  was  tried 
by  the  Court  and  judgment  was  entered  for  the  plaintiff  and 
intervcnors  to  recover  of  the  defendants  the  whole  claim  as  an 
entirety;  and  it  was  further  ordered  and  adjudged  that  the 
plaintiff  was  entitled  to  one  fourth  of  the  amount  and  the 
interveners  to  the  other  three  fourths. 

First  —  The  evidence  of  the  plaintiff  to  prove  that  the  entire 
claim  was  assigned  to  him,  was  an  indorsement  in  blank  by 
Waugenheim  &  Blum  of  a  document  signed  by  the  defend- 
ants, in  which  the  amount  due  on  the  contract  in  suit  was 
stated  at  three  thousand  seven  hundred  and  thirty-six  dollars 
and  forty-six  cents. 

Though  it  was  in  fact  understood  by  the  parties  that  the 
beneficial  interest  to  pass  by  the  assignment  was  limited  to 
one  fourth  of  the  claim,  still  the  plaintiff,  as  holder  of  the 
legal  title,  could  sue  for  and  recover  the  whole  amount.  It 
was  competent,  however,  for  the  assignors  to  assert  their  equi- 
table right  by  intervening  in  the  action.  Had  they  not  inter- 
vened they  would  have  been  bound  by  the  direct  and  legal 
operation  of  the  judgment.  (Horn  ▼.  The  Volcano  Water 
Company,  18  Oal.  62.) 
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Second  —  Exhibit  "B,"  (the  document  before  mentioned,) 
signed  by  the  defendants,  was  admissible  in  evidence  for  the 
purpose  of  proving  the  amount  due  under  the  contract  upon 
which  the  complaint  was  framed.  That  contract  was  not 
merged  in  the  agreed  statement  of  the  amoimt  due  upon  it. 

Though  the  statement  speaks  of  the  contract  as  having  been 
made  by  the  defendants  on  behalf  of  the  Silver  Mountain  Toll 
Road  Company,  yet  it  is  apparent  on  inspection  that  the  defend- 
ants contracted  as  principals;  and  furthermore,  the  pleadings 
slinw  that  the  company  was  but  a  common  partnership,  of 
which  the  defendants  were  the  principal,  and,  so  far  as  was 
known  to  the  interveners,  the  only  members.  We  therefore 
consider  the  agreed  statement  given  in  evidence,  as  relating  to 
a  debt  due  from  the  defendants  personally  under  the  contract 
declared  on. 

There  can  be  no  just  pretense  that  either  the  contract  or 
the  statement  of  the  amount  due  have  anything  to  do  with  the 
Statute  of  Frauds,  The  contract  was  an  original  undertaking 
on  the  part  of  the  defendants,  and  not  a  promise  to  pay  the 
debt  of  another;  and  in  view  of  the  identity  between  the  Toll 
Koad  Company  and  the  defendants,  it  is  apparent  that  what- 
ever is  said  in  the  statement  about  the  company  is  said  in  effect 
by  the  defendants  of  themselves. 

The  statement  was,  however,  but  an  admission  on  the  part 
of  the  defendants  of  the  amount  due  from  them,  and  they  are 
not  estopped  from  showing  the  admission  to  be  inaccurate. 
Admissions  which  have  not  -been  acted  on,  and  which  the  party 
may  controvert  without  any  breach  of  good  faith  or  evasion 
of  public  justice,  though  admissible  in  evidence,  are  not  con- 
clusive against  him.  It  follows  that  the  ruling  of  the  Court, 
excluding  the  defendants'  evidence  to  show  error  in  the  written 
admission  of  the  annnrnt  due  and  payable  in  gold  under  the 
terms  of  the  contract^  was  erroneous. 

Judgment  reversed  and  new  trial  ordered. 

Mr.  Justice  Rhodsb  expressed  no  opinion. 
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ALEXANDER  BLANC  v.  JOHN  G.  EXTBfPKE. 

DaMURBBB  FOB  Ambiguitt.-^  A  demTHTer  to  a  complaint  for  amblgnlty  and 
uncertainty,  should  point  out  specially  In  what  the  ambiguity  or  uncertainty 
consists,  or  It  will  be  disregarded. 

NciSANCB  IN  A  Highway  by  Water. —  An  action  to  abate  a  nuisance  erected 
In  a  highway  by  water,  obstructing  the  free  use  of  plaintiff's  property,  will 
lie  the  same  as  to  abate  a  nuisance  in  a  highway  by  land. 

Ndisancb  in  Highway  injurious  to  Privatb  Propertt. —  If  a  nuisance  In  a 
highway  only  affect  the  plaintiff,  in  common  with  the  public  at  large,  In  the 
use  of  the  highway,  he  cannot  have  his  private  action ;  but  If  the  free  use  of 
his  private  property  Is  Interfered  with  by  such  nuisance,  be  may  have  his 
private  action  to  abate  the  same. 

NcisAXCE  A  Question  of  Pact. —  If  the  complaint  aver  that  certain  ob- 
structions placed  in  a  highway  are  an  obstruction  to  the  free  use  and  en- 
joyment of  the  plaintiff's  private  property,  ttie  question  whether  such  ob- 
structions amount  to  a  nuisance  or  not,  is  one  of  fact  for  the  Jury. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  averred  that  the  plaintiff  was  the  owner  of 
a  lot  situated  on  the  water  front  of  the  City  and  County  of 
San  Francisco,  and  that  the  water  on  the  easterly  side  of  and 
adjoining  the  lot  was  a  highway  and  navigable  for  boats  and 
vessels,  and  that  portion  of  the  bay  was  the  property  of  the 
State,  and  that  boats  and  vessels  had  been  in  the  habit  of  fre- 
quenting there  for  trade  and  commerce,  and  that  plaintiff  had 
erected  valuable  improvements  on  his  lot^  and  derived  great 
pecuniary  advantage  from  the  said  commerce,  and  that  defend- 
ant had  driven  piles  and  constructed  tenements  in  the  bay  on 
the  easterly  side  of  plaintiff's  lot  by  which  boats  and  vessels 
were  prevented  from  approaching  his  lot.  The  prayer  asked 
for  damages,  an  injunction,  and  that  the  piles  and  tenements 
be  abated  as  a  nuisance.  The  defendant  demurred  to  the  com- 
plaint, the  demurrer  was  sustained,  plaintiff  declined  to  amend, 
and  judgment  was  rendered  for  defendant.  Plaintiff  appealed 
from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Qourt. 

Joseph  H.  Moore,  for  Appellant,  argiied  that  the  complaint 
Btated    facts  sufficient  to  constitute  a  private  nuisance,    and 
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cited  stiles  v.  Laird,  6  Cal.  122;  Black.  Com.  p.  216,  title 
nuisance ;  2  Greenleaf  on  Evidence,  Sees.  465-468 ;  3  Starkie 
on  Ev.,  4  American  Ed.,  marginal  page  993 ;  Story's  Eq.  Jur. 
Sec.  926;  Lamsing  v.  Smith,  8  Cowen;  Howard  v.  Lee,  3 
Sandf.  281;  First  Baptist  Church  v.  Schnededy  £  Ny.  R.  R. 
Co.,  5  Barb,  79;  Clark  v.  Mayor  of  Syracuse,  13  Barb.  32; 
Davis  V.  Mayor  cmd  Council  of  New  York,  4  Keman,  526; 
Mills  v.  Hail  et  als.,  9  Wend.  315;  DygeH  v.  Schenck,  24 
Wend.  446 ;  Myers  v.  Malcolm,  6  Hill,  92 ;  Harrv^on  v.  Ster- 
rett,  4  Harris  and  McHenry;  and  Miehau  v.  Sharp,  28  Barb* 
428. 

S.  M.  Wilson,,  for  Eespondent,  argued  that  the  acts  com- 
plained of  did  not  constitute  a  nuisance  for  which  a  private 
action  would  lie,  and  that  all  obstructions  to  navigation  with- 
out direct  authority  from  the  Legislature  were  public  nuis- 
ances, and  cited  Angell  on  Tide  Waters,  111,  et  seq.,  citing 
cases  (2  Ed) ;  Angell  on  Watercourses,  616,  et  seq,,  (5  Ed.) ; 
Id.  623,  et  seq.;  2  Hawk.  C.  25;  Commonwealth  v.  Oowen,  7 
Mass.  378;  Rex  v.  Harris,  4  T.  K.  202;  2  Eussell  on  Cr.  340; 
Rex  V.  Russell,  6  East,  427 ;  Turnpike  Road  v.  The  People,  15 
Wend.  267;  see  Buller's  K  P.  26;  Carth.  194,  451;  3  Bl. 
Com.  216-219;  4  Id.  167;  Iverson  v.  Morse,  1  Salk.  15;  1 
Co.  Litt.  56-166;  Cro.  El.  9-664;  Lord  Raymond,  493;  2 
Saund.  115 ;  Cope  v.  MarslwU,  2  Wilson,  51. 

By  the  Court,  Sanderson,  C.  J. 

We  are  not  prepared  to  say  that  the  complaint  in  this  case 
does  not  state  a  cause  of  action  in  favor  of  the  ])laintiff.  Had 
ambiguity  and  uncertainty  been  the  ground  of  demurrer  we 
should  have  been  inclined  to  sustain  the  Court  below;  but 
that  ground  is  not  relied  on,  nor  could  it  be,  for  the  reason 
that  the  ambiguity,  if  such  exists,  is  not  specially  pointed  out 
in  the  demurrer. 

Although  the  complaint  in  that  respect  is  somewhat  ambigu- 
ous, we  regard  the  plaintiff  as  alleging  an  obstruction  by  the 
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defendant  of  the  highway  by  water,  as  the  same  existed  prior 
to  the  passage  of  the  Act  of  the  24th  of  April,  1863,  and  also 
of  the  highway  by  land  established  by  that  Act^  to  his  private 
jrejudice.  The  theory  of  the  complaint,  as  we  understand  it, 
is  that  the  defendant  has  no  legal  right  to  obstruct  the  navi- 
gation of  the  bay  in  front  of  the  plaintiflf's  water  line  so  long 
as  the  Harbor  Commissioners  do  not  proceed  to  convert  the 
space  in  question  into  a  highway  by  land  as  authorized  by  the 
aforesaid  Act,  and  that  when  the  Harbor  Commissioners  have 
80  converted  the  same,  he  then  has  no  right  to  obstruct  the 
highway  by  land  so  created  and  established.  As  already  inti- 
mated, the  complaint  is  a  little  obscure  in  this  respect;  but  so 
far  as  the  rights  of  the  parties  to  this  action  are  concerned,  it 
can  make  but  little  difference  whether  we  regard  the  space 
alleged  to  be  obstructed  by  the  defendant  as  a  highway  by 
water  or  a  highway  by  land;  since  in  either  case,  the  rights 
of  the  plaintiff  in  the  premises  are  the  same,  and  are  founded 
upon  the  same  legal  principles;  and  the  acts  of  the  defendant 
are  equally  obstructive  to  both. 

Tlie  suggestion  of  counsel  for  the  defendant  that  for  aught 
that  appears  in  the  complaint  the  defendant  may  be  engaged 
in  converting  the  highway  by  water  into  a  highway  by  land 
under  the  direction  and  supervision  of  the  Harbor  Commis- 
sioners is  without  substantial  foundation.  The  language  of 
the  complaint  is  that  the  defendant  has  appropriated  the  pub- 
lic thoroughfare  in  question  to  his  private  and  exclusive  use, 
and  has  built  and  constructed  and  is  proceeding  to  build  and 
construct  tenements  and  other  improvements  thereon,  and  that 
he  claims  the  same  as  his  private  property  and  asserts  his  right 
and  intention  perpetually  hereafter  to  hold  and  possess,  and 
at  his  pleasure  to  occupy  and  build  upon  the  same,  which  is 
entirely  inconsistent  with  the  idea  suggested.  That  the  alleged 
obstructions  are  of  a  character  appropriate  to  such  a  change 
in  the  thoroughfare  or  that  they  are  being  placed  there  bv  or 
under  the  direction  of  the  Harbor  Commissioners,  is  therefore, 
in  our  judQ:nicnt,  not  only  negatived  by  the  whole  tenor  of  the 
complaint  but  by  its  express  terms. 


Oct.,  1865.]  Blanc  v.   Klumpkb.  169 

opinion  of  the  Court  —  Sanderion,  C.  J, 

That  the  alleged  acts  of  the  defendant  amount  to  an  obstruc- 
tion to  the  navigation  of  the  bay  at  the  point  in  question  and 
likewise  to  the  use  of  the  space  as  a  highway  by  land,  does 
not,  we  think,  admit  of  debate.  If  so,  the  alleged  obstructions 
must  be  at  least  a  public  nuisance  and  indictable  as  such. 
This  does  not  seem  to  be  seriously  controverted  by  counsel  for 
the  defendant,  but  it  is  insisted  that,  admitting  the  obstruc- 
tions in  question  to  be  a  public  nuisance,  the  complaint  does 
not  demonstrate  that  they  also  constitute  as  to  the  plaintiff  a 
private  nuisance  within  the  statute  (Practice  Act,  Section  249) 
for  which  he  may  have  his  private  action.  Undoubtedly  if 
the  obstructions  only  affect  the  plaintiff  in  common  with  the 
public  at  large,  although  in  a  greater  degree,  he  cannot  have 
his  private  action,  but  if  he  is  thereby  obstructed  in  the  free 
use  of  his  property,  and  its  comfortable  enjoyment  by  him  is 
thereby  interfered  with  and  to  some  extent  prevented,  can  it 
be  said  he  suffers  only  in  common  with  the  public  at  large? 
Anything  which  is  injurious  to  health,  or  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property,  is  declared  to  be  a  nuisance,  and  the  subject  of  an 
action;  and  it  is  further  provided  that  such  action  may  be 
brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened  by  the  nuisance;  and 
liy  the  judgment  of  the  Court  the  nuisance  may  be  enjoined 
or  abated  and  damages  awarded.  (Sec.  249,  ^upra,)  Whether 
certain  alleged  obstructions  amount  to  a  nuisance  or  not,  is 
not  a  question  for  the  Court  but  for  the  jury  to  decide.  {Ovjir 
ier  V.  Geary,  1  Cal.  462.) 

Now  it  is  alleged  by  the  plaintiff  in  express  terms,  that  by 
reason  of  the  alleged  obstructions  he  is  deprived  of  the  free 
and  unobstructed  use  and  enjoyment  of  his  property,  and  that 
access  and  egress  to  and  from  the  same  is  obstructed  and  cut 
off  on  the  easterly  side  thereof  towards  the  Bay  of  San  Fran- 
cisco, and  that  the  rental  value  thereof  is  greatly  diminished 
thereby.     Whether  this  be  so  or  not  is  the  thing  to  be  tried, 
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and  we  think  the  facts  are  sufficiently  alleged  to  entitle  the 
plaintiff  to  the  opinion  of  a  jury  thereon. 

As  to  whether  some  of  the  damages  alleged  may  or  may  not 
be  too  remote  we  express  no  opinion. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings. 

Mr.  Justice  Rhodes  expressed  no  opinion. 


HORACE  W.  CARPENTIER  v.  J.  H.  K  GARDINER.. 

Will  as  Evidbncb. —  A  will  Ifl  not  a  conveyance  within  the  provltlons  of  tiw 
Act  concerning  conveyances,  which  can  be  read  in  evidence  upon  the  cer- 
tificate of  proof,  or  of  .acknowledgment  hy  a  Notary. 

iMMATEiiiAL  Ebros. —  A  Judgment  will  not  be  reversed  for  an  error  which  la 
immaterial. 

Chanqb  of  Findings  of  Facts. —  A  Judge  cannot  change  his  findings  of  facta 
in  a  material  particular  after  the  entry  of  Judgment  on  the  flndlags  and  the 
adjournment  of  the  term. 

Remission  of  Damaqes,  or  Nbw  Trial. —  If  the  findings  are  not  snstalned  by 
the  evidence  on  a  question  of  damages,  the  Court  may  require  the  plaintiff 
to  remit  the  damages,  or  submit  to  a  new  trial. 

Ouster  op  a  Co-tenant. —  A  denial  of  the  title  of  a  co-tenant  by  a  tenant  in 
common  in  the  possession  of  land  owned  by  the  two  as  tenants  In  common, 
is  evidence  of  an  ouster  of  the  co-tenant 

Set-off  of  Value  of  Imfbovements  against  Damages. —  The  Court  cannot, 
in  an  action  to  recover  lands,  set  off  the  value  of  Improvements  against  the 
damages,  if  the  defendant  does  not  desire  It. 

Vacating  a  Finding  by  Appellate  Court. —  If,  in  an  action  to  recover  lands, 
the  Court  finds  damages,  but  gives  Judgment  for  possession  without  damages, 
and  the  plaintiflT  appeals  from  that  part  of  the  Judgment  refusing  damages, 
and  the  defendant  appeals  from  the  order  denying  a  new  trial,  the  appellate 
Court  may  vacate  the  findings  as  to  the  damages  if  not  Justified  by  the 
evidence. 

Conflict  of  Testimony. —  If,  in  an  action  to  recover  lauds,  the  testimony  of 
five  witnesses  who  know  the  premises,  on  a  question  of  damages,  is  contra- 
dicted by  one  who  testifies  with  respect  to  a  much  larger  tract,  including  the 
premises  in  dispute,  but  without  knowing  their  location,  It  Is  not  such  a 
conflict  of  testimony  as  will  preclude  the  appellate  Court  from  setting  aside 
a  finding  in  accordance  with  the  testimony  of  the  one. 

Finding  of  Facts. —  The  appellate  Court  will  not  find  the  facts  upon  the  evi- 
dence In  the  record. 

Relbasb  of  Ci<aim  for  Damages  in  Supreme  Court. —  If  the  Court  below 
finds  damages  In  an  action  to  recover  lands,  but  gives  Judgment  for  pos- 
session only,  and  the  appellate  Court  determines  that  the  finding  is  not 
sustained  by  the  evidence,  the  Judgment,  on  an  appeal  by  both  parties,  will 
be  affirmed,  if  the  plaintiff  releases  his  claim  for  damages.      • 
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Cases  AmxMSD. —  Oarpeniier  t.  WehBier,  27  Cal.  524,  and  OarpenHer  t.  Mit- 
chell, po9i,  affirmed. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
Contra  Costa  County. 

This  was  an  action  to  recover  possession  of  a  tract  of  land 
containing  eight  hundred  and  fifty  acres,  parcel  of  the  Eancho 
Laguna  de  los  Palos  Colorados,  granted  hy  the  Mexican  Gov- 
ernment to  Juan  Bernal  and  Joaquin  Moraga,  and  for  damages 
for  its  detention. 

Juan  Bemal  died  in  1847.  ^  Plaintiff  offered  in  evidence,  as 
a  conveyance  of  real  estate,  the  will  of  Bemal,  made  in  March, 
1847,  with  the  proof  of  its  execution  by  one  of  the  subscribing 
witnesses  thereto  before  a  Notary  Public,  and  with  a  certifi- 
cate of  its  record  as  a  deed  in  the  records  of  Contra  Costa 
County.  Defendant's  attorney  objected  to  the  same  because 
its  execution  had  not  been  proven,  but  the  Court  overruled  the 
objection.  Plaintiff  then  proved  that  by  proper  mesne  convey* 
ances  he  had  acquired  the  interest  of  the  devisees  in  the  will.- 
It  was  admitted  that  the  devisees  in  the  will  were  the  heirs  at 
law  of  Bemal. 

The  defendant,  in  his  answer,  admitted  that  the  plaintiff 
was  a  tenant  in  common  with  him  in  the  premises.  The  plain- 
tiff also  to  prove  an  ouster  offered  in  evidence  the  separate 
answer  of  the  defendant  in  an  action  to  recover  the  same  land, 
commenced  by  the  plaintiff  against  the  defendant  and  others  in 
the  District  Court  of  Contra  Costa  County,  on  the  20th  day 
of  INTovember,  1862,  in  which  answer  the  defendant  had  denied 
plaintiff's  title  to  the  demanded  premises,  or  to  any  portion 
thereof,  and  set  up  title  in  fee  in  himself. 

After  the  adjournment  of  the  term  at  which  the  cause  had 
l)een  tried,  and  the  findings  of  fact  filed  and  judgment  entered, 
the  Judge  corrected  his  findings  of  fact  by  reducing  the  amount 
of  damages  found. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

VOL.  XXIX.— 11 
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H,  W.  Carpentier,  in  pro.  per.  for  Plaintiff,  argued  that  the 
admission  of  the  will  of  Bernal  in  evidence  was  not  error,  and 
cited  Castro  v.  Castro,  6  Cal.  161;  Grimes  v.  N orris,  6  Cal. 
625,  and  the  Act  concerning  conveyances.  Sec.  29. 

He  also  argued  that  the  denial  by  his  co-tenant  of  his  title, 
and  claim  of  exclusive  title  in  himself,  was  an  ouster,  and 
cited  2  Greenleaf  Ev.,  Sec.  318 ;  Clymen  v.  Dawkins,  3  How. 
U.  S.  689;  and  33  Missouri,  211. 

Wm..  Hayes,  for  Defendant,  argued  that  the  form  of  proof 
applicable  to  conveyances  to  entitle  them  to  be  received  in 
evidence  did  not  apply  to  wills,  and  cited  Sec.  36,  Act  con- 
cerning conveyances.  He  also  contended  that  at  common  law, 
the  occupation  of  the  entire  common  property  by  one  tenant 
in  common  claiming  the  whole,  and  denying  the  title  of  his 
co-tenant,  did  not  operate  as  an  ouster,  nor  did  it  change  or 
affect  the  possession  of  the  co-tenant,  and  cited  Smales  v.  Dale, 
Hobart,  120  —  library  edition,  265;  Carpenter  v.  Thayer,  15 
Ver.  656 ;  and  4  Kent's  Com.,  marginal  page  369. 

By  the  Court,  Sawyeb,  J. 

Some  of  the  points  relied  on  in  this  case  have  been  already 
determined  in  the  cases  of  Carpentier  v.  Webster,  27  Cal.  524, 
Carpentier  v.  Mendenhall,  28  Cal.  484,  and  Carpentier  v. 
Mitchell,  pos{. 

Admission  of  a  will  in  evidence. 

The  will  of  Bernal  was  improperly  admitted  in  evidence  with- 
out further  proof  of  its  execution.  Admitting  that  its  opera- 
tion was  to  convey  the  title,  a  vnll  is  not  a  conveyance  within 
the  provisions  of  the  Act  concerning  conveyances,  which  can 
be  read  in  evidence  upon  the  certificate  of  proof  by  a  Notary. 
A  will  is  excluded  in  express  terms  by  the  thirty-sixth  section 
of  the  Act.  But  the  error  is  immaterial ;  for  it  was  admitted 
on  the  trial  that  the  devisees  of  the  will,  under  whom  the 
plaintiff  claims,  were  the  heirs  at  law  of  the  testator,  ^ 
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Change  of  findings  of  fact  after  adjournment  of  term. 

The  findings,  as  they  were  originally  filed,  must  be  regarded 
as  the  findings  in  the  case.  The  Judge  was  not  authorized  to 
change  them  in  material  particulars  after  the  entry  of  judg- 
ment upon  the  findings,  and  the  adjournment  of  the  term. 
Defects  might  be  supplied  at  the  proper  time  and  in  the  proper 
mode,  in  pursuance  of  the  Act  of  1861.  In  denying  a  new 
trial,  the  Judge,  if  he  [thought  the  evidence  insufficient  to 
justify  the  findings  as  to  the  amount  of  damages,  might  have 
required  the  plaintiff  to  remit  the  excess  as  a  condition  of  the 
refusal,  and  this,  rather  than  a  modification  of  the  findings, 
would  have  been  the  proper  practice. 

The  point,  that  there  can  be  an  ouster  by  a  tenant  in  com- 
mon of  a  part  of  the  entire  tract  held  in  common,  was  settled 
in  Carpentier  v.  Webster.  This  point  being  determined,  the 
evidence  in  our  judgment  is  sufficient  to  sustain  the  finding 
that  there  was  an  ouster.  The  overwhelming  weight  of 
authorities  as  to  what  acts  are  sufficient  evidence  to  establish 
an  adverse  holding,  from  which  an  ouster  may  be  inferred, 
sustains  this  conclusion.  -^ 

The  Court  erred  in  the  conclusion  that  the  value  of  the   I 
improvements  should  be  set  off  against  the  damages,  for  the 
reason,  if  for  no  other,  that  the  defendant  did  not  ask  it,  but,, 
on  the  contrary,  protested  against  it.    Neither  party  desired 
it.     The  result,  however,  was,  that  the  plaintiff  only  recovered ' 
the  possession  without  damages. 

Findings  not  warranted  hy  the  evidence* 

The  plaintiff  appeals  from  that  part  of  the  judgment  deny- 
ing damages,  while  the  defendant  appeals  from  the  whole  judg- 
ment, and  from  the  order  denying  a  new  trial.  One  of  the 
grounds  of  the  motion  for  new  trial,  is,  that  the  evidence  does 
not  justify  the  findings  upon  the  value  of  the  rents  and  profits. 
If  this  point  is  well  taken  the  findings  must  be  vacated,  and 
there  wUl  be  no  basis  left  for  the  plaintiff's  appeal.    That  the 
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evidence  does  not  justify  the  finding  upon  this  point  is  clearly 
manifest,  whether  the  plaintiff  is  entitled  to  recover  the  value 
of  the  premises  with  or  without  the  improvements  put  upon 
them  by  the  defendant.  Five  witnesses  of  the  defendant,  who 
were  acquainted  with  the  premises,  testified  that,  without  the 
improvements  placed  upon  the  premises  by  defendant,  they 
would  be  of  no  rental  value;  and  some  of  them,  that,  with 
fiuch  improvements,  the  yearly  value  was  from  four  hundred 
dollars  to  five  hundred  dollars  per  annum  —  the  latter  being 
the  highest  sum  named;  while  one  witness  only  testified,  on 
the  part  of  the  plaintiff,  that  without  the  improvements,  the 
land  was  worth  fifty  cents  per  acre  per  annum,  and  with  liiem,. 
one  dollar  and  a  half  or  two  dollars  p^r  acre  per  annum.  But 
on  cross-examination  he  said,  "  I  do  not  know  the  particular 
land  Gardiner  occupies;  I  know  the  Moraga  Rancho;  I  speak 
generally  of  all  the  land  on  the  Moraga  Rancho.^'  The  whole 
rancho  contains  upward  of  thirteen  thousand  acres.  This  is 
the  entire  testimony.  The  finding  is,  that  the  land,  without 
the  improvements,  is  worth  fifty  cents  per  acre,  and  with  them 
two  dollars  per  acre  —  the  highest  sum  named  by  the  latter 
witness.  In  this  case  the  evidence  was  overwhelming  against 
the  finding,  and  there  is  not  such  confiict  as  to  bring  it  within 
the  rule  heretofore  adopted  by  this  Court.  In  fact  it  cannot 
be  properly  said  that  there  is  any  conflict,  for  the  plaintiff's 
witness  testified  as  to  the  whole  rancho,  without  reference  to, 
or  knowing  the  particular  land  in  dispute;  while  defendant's 
testimony  was  directed  to  the  land  in  controversy,  with  which 
the  witnesses  were  personally  acquainted.  The  testimony  as 
to  the  value,  then,  did  not  have  reference  to  the  same  subject 
matter,  and  the  finding  is  wholly  xmsupported  by  evidence. 
It  is  but  just  to  the  Judge  who  tried  the  cause  to  say  that  he 
discovered  his  mistake  and  attempted,  when  too  late,  to  correct 
it  by  subsequent  modification.  And  his  successor  also,  upon 
denying  the  new  trial,  directed  similar  modifications.  The 
Court  below,  therefore,  was  dissatisfied  with  its  findings,  but 
was  powerless  to  modify  them  in  the  mode  pursued.  It  is  not 
our  province  to  find  the  facts  upon  the  evidence  in  the  record, 
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and  for  this  reason  a  new  trial  would  be  necessary  if  the  plain- 
tiff should  insist  upon  damages.  The  plaintiff,  in  his  brief,  in 
case  the  Court  is  of  the  opinion  that  there  was  error  in  the 
finding,  ^^  offers  to  remit  such  portion  of  the  sum  mentioned  in 
the  finding  as  the  Court  may  think  proper.''  The  finding  does 
not  afford  the  data  for  making  any  apportionment.  This  could 
only  be  done  by  assuming  the  functions  of  a  jury,  and  finding 
the  damages  upon  the  evidence — a  duty  which  is  not  devolved 
upon  this  Court.  The  entire  damages  must  be  remitted,  or  the 
judgment  reversed  and  a  new  trial  had.  We  suppose,  from  the 
offer  made,  that  the  plaintiff  would  prefer  to  remit  the  whole 
rather  than  to  submit  to  the  delay  and  inconvenience  conse- 
quent upon  a  new  trial. 

It  is,  therefore,  ordered  that  plaintiff  have  fifteen  days  within 
which  to  file  in  this  Court  a  release  of  all  damages  claimed  in 
this  action,  and  that  upon  filing  such  release  in  due  form,  the 
judgment  for  possession  be  affirmed;  but  in  default  of  filing 
such  release,  that  the  judgment  of  the  IKstrict  Court  and  the 
order  denying  a  new  trial  be  reversed  and  a  new  trial  granted. 

And  it  is  further  ordered  that  neither  pariy  recover  costs  of 
appeal  as  against  the  other. 

Mr.  Justice  Ehodes  expressed  no  opinion* 


JAMES  W.  GAUTIER  v.  JAMES  L.  EN'GLISH. 

JoDOMSNT  RBNDEBBD  BT  DEFAULT,  BBABiNO  Intebest. —  A  Judgment  by  defaultr 
In  a  salt  on  a  note  drawing  Interest  at  more  tban  ten  per  cent  per  annum, 
should  not  direct  that  the  Judgment  bear  interest  at  the  agreed  rate,  unless 
the  complaint  pray  that  the  Judgment  bear  interest  at  the  rate  named  la 
the  note. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  H.  Hartley^  for  Appellant 

Jo.  Ho^ilton,  and  Charles  A.  Tviile,  for  Respondent 
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By  the  Court,  Sawyeb,  J, 

This  is  an  action  upon  a  promissory  note  to  recover  the  sum 
of  ten  thousand  dollars  and  interest  at  one  per  cent  per  month, 
and  to  foreclose  a  mortgage  given  to  secure  it 

The  prayer  of  the  complaint  is  for  judgment  for  "ten  thou- ' 
sand  dollars  and  the  interest  thereon  at  the  rate  of  one  per 
cent  per  month  since  the  first  day  of  December,  1864,  until 
rendition  of  judgment  in  this  case,"  and  for  foreclosure  aud 
sale.  Judgment  by  default  was  rendered  March  9th,  1865, 
for  ten  thousand  three  hundred  and  twenty-six  dollars  and 
sixty-six  cents,  and  it  was  provided  in  the  judgment  that  the 
jsaid  sum  should  bear  interest  from  the  date  of  judgment  at 
the  rate  of  one  per  cent  per  month  imtil  paid. 

The  judgment  being  by  default,  and  the  plaintiff  having 
demanded  in  his  complaint  interest  only  "until  rendition  of 
judgment/*  the  appellant  claims  so  much  of  the  judgment  as 
allows  interest  after  the  rendition  of  judgment  "at  one  per 
cent  per  month  until  paid"  to  be  erroneous,  because,  to  this 
extent,  it  exceeds  the  relief  demanded  in  the  complaint,  and 
is  in  violation  of  section  one  hundred  and  forty-seven  of  the 
Practice  Act,  which  provides,  that,  "  the  relief  granted  to  the 
plaintiff,  if  there  be  no  answer,  shall  not  exceed  that  which  he 
shall  have  demanded  in  his  complaint." 

The  respondent,  on  the  other  hand,  insists  that  section  two 
of  the  statutes  of  1850,  relating  to  interest,  prescribes  what 
the  judgment  shall  be  upon  contracts  bearing  a  conventional 
rate  of  interest^  and  that,  when  such  a  contract  is  the  basis  of 
an  action,  it  is  the  duty  of  the  Court  to  direct  by  its  judgment 
that  said  judgment  shall  bear  interest  at  the  stipulated  rate, 
irrespective  of  the  relief  demanded  in  the  complaint.  The 
section,  which  was  in  force  when  the  Practice  Act  was  adopted, 
is  as  follows : 

"  Sec.  2.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due,  or  'to  become  due, 
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on  any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon 
by  the  parties,  and  which  shall  be  specified  in  the  judgment." 
(Statutes  1860,  92.) 

But  the  question  is  not  what  judgment  plaintiff's  contract 
and  the  law  relating  to  it  entitles  him  to  demand,  and  have 
entered  upon  such  demand;  but  what  judgment  has  he 
demanded,  and  does  the  relief  afforded  exceed  that  demanded 
in  his  complaint?  The  law  and  his  contract  give  him  a  right 
to  certain  relief,  but  the  Practice  Act  prescribes  the  mode  by 
which  he  must  obtain  the  relief  to  which  he  is  entitled;  and 
it  says,  that  the  measure  of  his  relief,  if  there  be  no  answer  — 
no  matter  how  much  may  be  his  due  —  "  shall  not  exceed  that 
which  he  shall  have  demanded  in  his  complaint."  There  can 
be  no  misunderstanding  the  meaning  of  these  terms.  That  the 
judgment  for  a  greater  rate  than  ten  per  cent  is  a  portion  of 
the  relief  necessary  to  be  given  in  express  terms  in  the  judg- 
ment there  can  be  no  doubt.  The  judgment  would  bear 
interest  from  its  date  at  the  legal  rate  without  any  specific 
provision  to  that  effect,  for  the  law —  section  one  —  so  provides. 
As  no  specific  relief  in  the  judgment  is  required  to  enable 
plaintiff  to  collect  the  statutory  rate,  no  prayer  for  such  relief 
is  necessary.  But  to  enable  the  plaintiff  to  receive  a  higher 
conventional  rate  of  interest,  it  must  be  "  specified  in  the  judg- 
ment." This  requires  a  special  judgment  —  specific  relief.  It 
is  as  much  specific  relief  as  the  foreclosure  of  a  mortgage,  or 
any  other  extraordinary  relief.  And  there  is  no  more  reason 
for  granting  one  kind  of  specific  relief  in  face  of  the  express 
provision  of  the  statute,  than  another.  The  plaintiff  in  this 
case  was,  under  the  law  and  his  contract,  as  much  entitled  to 
a  judgment  of  upwards  of  ten  thousand  dollars,  as  that  his 
judgment  should  bear  the  conventional  rate  of  interest.  He 
might,  however,  have  demanded  judgment  for  only  five  thou- 
sand dollars.  Had  he  done  so,  we  apprehend  no  one  would 
have  claimed,  that  a  judgment  for  ten  thousand  dollars  could 
be  sustained  under  the  provision  of  the  Practice  Act    What  he 
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did  SO  was  in  reaKty  to  demand  judgment  for  a  specific,  cei> 
tain  sum,  less  than  he  was  entitled  to  demand  —  for  he 
demanded  judgment  for  ten  thousand  dollars  and  interest  at 
one  per  cent  per  month  from  a  specified  date  until  rendition 
of  judgment,  and  as  soon  as  the  date  at  which  the  judgment 
was  to  be  rendered  was  ascertained,  it  was  only  necessary  to 
make  the  computation  to  ascertain  the  precise  sum  demanded. 
If  the  plaintiff  does  not  obtain  the  full  measure  of  relief  to 
which  his  contract  and  the  law  would  have  entitled  him,  it  is 
because  he  failed  to  demand  it,  and  it  is  his  own  fault.  We 
think  the  relief  granted  exceeded  that  demanded  in  the  com- 
plaint, and  to  that  extent  unauthorized.  (Raun  v.  Reynolds, 
11  Cal.  19;  Oage  v.  Rogers,  20  Cal.  01;  Lattimer  v.  Ryan,  20 
Cal.  628;  Lamping  v.  Hyatt,  27  Cal.  103;  Lane  v.  Gluclcauf, 
28  Cal.  288.) 

Ordered  that  the  judgment  be  modified  by  striking  out  all 
that  portion  of  the  judgment  allowing  interest  at  one  per  cent 
per  month  subsequent  to  the  rendition  of  judgment,  and  that 
appellant  recover  his  costs  of  appeal. 


JOSEPH  W.  EEAY  v.  JOHX  COTTER,  GEORGE  SPAN- 
AGEL,  AND  JMIES  IRWIIs^ 

BioKT  OF  Assignee  of  Landlord  to  remote  Tenant. —  If  a  landlord  sells  the 
leased  property  and  assigns  to  the  purchaser  the  lease,  and  the  tenant 
does  not  attorn  to  the  purchaser,  or  recognize  him  as  landlord,  the  pur- 
chaser cannot  recover  possession  of  the  premises  from  the  tenant  under  the 
Act  concerning  forcible  entries  and  unlawful  detainers. 

Conventional  Landlord  alone  can  Rbmovb  Tenant. —  The  right  to  remove 
a  tenaat  under  the  Act  concerning  forcible  entries  and  unlawful  detainers 
is  given  to  the  conventional  landlord  alone,  and  not  to  his  successor  in  the 
estate. 

Appeal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

The  action  was  brought  for  holding  over  after  the  expira- 
tion of  the  lease. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 
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E.  A.  Lawrence,  ior  Appellant,  argued  that  the  interest  of 
a  lessor  in  lands  was  assignable,  with  its  remedies,  and  cited 
Van  RensaeUer  v.  Smith,  27  Barb.  104. 

James  B.  Townsend,  for  Respondent,  argued  that  the  right 
of  the  plaintiff  to  the  possession  of  the  premises  depended 
wholly  on  his  ownership,  which  could  not  be  tried  in  this 
action,  and  cited  Youngs  y.  Freeman,  3  Ghreen,  N.  J.  80;  Allen 
V.  Smith,  7  Hals.  199;  Childress  v.  McGehee,  1  Ala.  133; 
Holland  v.  Reed,  11  Mo.  605 ;  Picot  v.  Masierson,  12  Mo.  303 ; 
and  Devine  v.  Brown,  35  Ala.  696. 

By  the  Court,  Sandebson,  C.  J. 

This  is  an  action  to  recover  possession  of  certain  premises 
under  the  provisions  of  the  Act  concerning  forcible  enteries 
and  unlawful  detainers. 

It  appears  upon  the  face  of  the  complaint  that  the  premises 
in  question  were  leased  to  James  Ir^in,  one  of  the  defendants, 
by  one  Bichard  M.  Treadway,  who  subsequently  sold  and 
conveyed  the  premises  by  deed  to  the  plaintiff,  and  also 
assigned  and  transferred  to  him  the  lease  in  question,  which 
was  in  writing;  but  it  does  not  appear,  and  it  is  not  alleged, 
that  Irwin  subsequently  attorned  to  the  plaintiff  or  in  any 
manner  recognized  him  as  his  landlord. 

An  answer  was  filed,  setting  up  several  defenses,  which  it 
is  not  necessary  to  notice,  for  we  propose  to  consider  the  case 
as  if  before  us  on  demurrer  to  the  complaint.  When  the  case 
was  called  for  trial  the  defendants  inoved  that  the  case  be  dis- 
missed, on  the  ground,  in  effect,  that  the  Court  had  no  juris- 
diction over  the  case  made  by  the  pleadings,  which  was,  as 
claimed  by  defendants,  substantially  an  action  of  ejectment, 
and  not  an  action  within  the  meaning  of  the  Act  concerning 
unlawful  detainers.  The  motion  was  allowed  by  the  Courts 
and  the  plaintiff  has  appealed. 
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The  only  question  presented  by  the  record  is  as  to  whether 
the  plaintiff,  being  the  vendee  of  the  original  or  conventional 
landlord,  and  as  to  the  lease  merely  his  assignee,  can  avail 
himself  of  the  remedy  provided  by  the  Act  in  question,  the 
tenant  never  having  attorned  to  him;  it  being  claimed  on  the 
part  of  the  defendant  that  the  remedy  in  question  is  given 
only  to  the  conventional  landlord  and  not  to  his  grantees, 
devisees,  heirs  or  assigns,  imless  the  tenant  shall  have  attorned 
to  them. 

Regarding  the  plaintiff  merely  in  the  character  of  assignee 
of  the  lease,  he  certainly  could  not  maintain  this  or  any  other 
action  for  the  possession,  for  by  the  assignment  of  the  lease 
he  acquired  no  reversionary  interest  in  ihe  land,  but  merely  a 
right  to  receive  the  rent.  If,  then,  he  can  maintain  the  action, 
it  must  be  solely  upon  the  ground  that  he  has  succeeded  to 
the  original  landlord's  title,  and  by  operation  of  law  become 
entitled  to  all  the  rights  and  remedies  which  he  had. 

Upon  inspection  of  the  fourth  section  of  the  Act  (Statutes 
1863,  p.  653),  it  will  be  found  that  this  remedy  is  conferred 
only  upon  "  the  landlord,"  and  is  not  given  in  terms  at  least 
to  his  successors  in  estate.  Is,  then,  the  vendee  or  devisee,  or 
heir  (for  they  are  all  in  the  same  category)  of  the  landlord  or 
lessor  a  "  landlord  "  within  the  meaning  of  that  section  ? 

The  Act  in  question  was  designed  to  afford  a  summary  rem- 
edy for  the  recovery  of  land  as  against  a  conventional  tenant 
who  holds  over  contrary  to  the  terms  of  the  lease,  thereby 
relieving  the  landlord  from  the  necessity  of  resorting  to  the 
more  costly  and  dilatory  remedy  afforded  by  the  action  of 
ejectment.  It  was  not  intended  to  apply  to  any  case  where 
the  title  to  the  land  could  be  made  a  question,  but  only  to 
cases  where  from  the  nature  of  the  relation  between  the  parties 
no  such  question  could  be  made  because  prohibited  by  law. 
Where  the  conventional  relation  of  landlord  and  tenant  exists 
the  law  does  not  permit  the  latter  to  dispute  the  title  of  the 
former.  He  is  estopped  by  his  lease.  Hence  in  such  a  case 
the  landlord  is  not  required  to  make  proof  of  his  title,  but  he 
may  rest  upon  the  lease  and  proof  of  a  compliance  on  his  part 
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•with  the  provisions  of  the  Act  touching  a  demand  for  the 
possession.  In  snch  a  case  title  is  not  and  cannot  be  made  a 
question.  Where,  however,  the  conventional  relation  of  land- 
lord and  tenant  does  not  exist,  the  latter  is  not  so  estopped, 
there  being  no  privity  between  him  and  the  plaintiff,  and  he 
may  deny  the  title  of  the  latter  and  put  him  upon  the  proof 
of  his  reversionary  estate.  To  such  a  case  the  summary  rem- 
edy afforded  by  the  statute  in  question  was  not  intended  to 
apply,  and  a  plaintiff  who  cannot  rest  upon  the  lease  and  is 
compelled  in  addition  thereto,  to  make  proof  of  his  title  to 
the  reversion  must  seek  redress  elsewhere.  For  him  this 
remedy  was  not  intended. 

In  the  present  case  the  plaintiff,  by  his  own  showing,  is  not 
the  conventional  landlord.  He  is  an  entire  stranger  to  the 
lease  under  which,  as  he  alleges,  the  defendant  holds.  At  the 
time  the  lease  was  executed,  he  had  no  estate  in  the  premises 
and  no  interest  in  the  reversion.  On  the  contrary,  his  estate 
has  come  to  him  since  that  fime  by  purchase,  and  the  defend- 
ant has  not  since  such  purchase  attorned  to  him  or  in  )any 
manner  recognized  him  as  his  landlord.  Hence,  before  he  can 
recover,  he  must  prove  his  purchase  from  the  defendant's  lessor 
by  the  production  of  a  deed  sufficient  in  law  to  pass  the  estate, 
and  must  prove  its  execution  and  delivery ;  or,  in  other  words, 
he  must  prove  his  title,  which  is  precisely  what  he  is  not 
allowed  to  do  in  this  form  of  action. 

For  authority  in  support  of  the  foregoing  views  the  follow- 
ing cases  are  cited:  Allen  v.  Smith,  7  Halstead,  199;  Youngs 
V.  Freeman,  3  Green,  New  Jersey,  30;  Holland  v.  Reed,  11 
Mo.  606 ;  Picot  v.  Masterson,  12  Mo.  303. 

Judgment  affirmed. 

Mr.  Justice  Rhodes  expressed  no  opinion. 
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statement  of  Facts. 

THE  BOAED  OF  COMMISSIONEES  OF  THE  FUNDED 
DEBT  OF  THE  CITY  OF  SAN  JOSE  v.  COLEMAN 
YOUNGER 

Bbscindino  an  Executbd  Contbact  for  Sali  of  Land. —  If  a  Board  of 
Commissioners,  having  the  title  of  the  land  of  a  city  in  trnst  for  sale,  adopt 
a  rule  to  sell  to  occupants  in  possession  at  a  certain  price,  and  one  in  poa- 
sessioQ  of  seventy-two  acres  petitions  to  bny  a  tract  stated  to  contain  abont 
seventy-two  acres,  giving  courses,  distances,  and  monuments  in  the  petition, 
and  the  tract  contains  the  seventy-two  acres,  and  eighty  acres  in  the  occu- 
pation of  another,  and  the  Board  have  the  means  of  ascertaining  all  the 
facts,  and  make  a  deed  to  the  petitioner,  a  Court  of  equity  will  not  rescind 
the  contract  at  the  suit  of  the  Board. 

Facts  necessaby  .to  obtain  Rescission  of  Executed  Contract. —  Where  a 
party  seeks  the  rescission  of  an  executed  contract  for  the  sale  of  land  on  the 
ground  of  a  false  suggestion,  it  must  appear  that  the  misrepresentation 
complained  of  was  as  to  a  material  fact  by  which  the  party  was  Induced  to 
make  the  contract  to  his  injury,  and  in  relation  to  which  he  placed  confidence 
the  other,  by  reason  of  his  not  having  the  means  of  knowledge  within  hla 
own  reach. 

Misbeprbsen'tation  without  Injubt. —  A  naked  misrepresentation,  however 
wrong  in  point  of  moraJs,  unaccompanied  by  actual  damage,  does  not  afford 
ground  for  relief  against  an  executed  contract  for  the  sale  of  land. 

Ebscission  of  Contract  by  Reason  of  Suppression  of  Fact. — A  contract 
will  not  be  rescinded  on  account  of  a  suppression  of  a  fact  by  one  party, 
unless  the  concealment  resulted  In  injury,  and  the  concealed  fact  was  ma- 
terial, and  one  which  the  party  was  under  some  legal  or  equitable  obliga- 
tion to  disclose. 

Mistake  in  Number  of  Acres  Sold. —  If  land  is  sold  by  metes  and  bounds, 
with  a  statement  of  the  number  of  acres,  a  mistake  as  to  the  number  of 
acres  affords  no  ground  of  action,  unless  It  appears  beyond  controversy  that 
quantity  was  one  of  the  principal  conditions  of  the  contract. 

When  Vendor  has  Means  op  Ascertaining  Quantiti  of  Land. —  If  the 
seller  has  the  means  of  ascertaining  the  quan titty  of  land  and  does  not  do 
so,  equity  will  afford  him  no  relief  on  the  ground  that  the  buyer  misrepre- 
sented the  quantity. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

This  was  an  action  to  have  the  deed  of  the  plaintiffs  to  the 
defendant,  so  far  as  the  same  included  the  land  in  the  posses- 
sion of  Gish,  declared  fraudulent  and  void,  and  to  compel  the 
defendant  to  reconvey  the  same  to  plaintiffs.  Plaintiffs  recov- 
ered judgment,  and  on  application  of  defendant  a  new  trial 
was  granted.  Plaintiffs  appealed  from  the  order  granting  a 
new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 
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8.  O.  Houghton,  and  R.  F.  Peckham,  for  Api}ellaiits,  argued 
that  the  evidence  ahowed  actual  fraud  because  of  the  false  sug- 
gestion as  to  quantity  contained  in  the  petition,  and  the  con- 
cealment of  the  fact  that  Qish  was  in  possession,  and  that  if 
the  mistake  was  innocently  made  on  the  part  of  Younger  it 
was  still  a  fraud,  and  cited  Morris  v.  Nixon,  1  How.  U.  S.  118 ; 
Irwin  V.  Robinson,  13  Cal.  116,  126 ;  Hilliard  on  Mort.,  Ch. 
Ill,  Sees.  1  to  4. 

J,  M.  Williams,  C.  T.  Ryland,  and  (7.  M.  Yotunger,  in  pro. 
per. ,  for  Respondent,  argued  that  neither  the  complaint  nor  the 
evidence  showed  any  fraud  from  which  an  action  could  lie,  and 
cite<l  Green  v.  Covillaud,  10  Cal.  317 ;  Herron  v.  Hughes,  25 
Oal.  555;  Taylor  v.  Fleet,  4  Barb.  95;  Michael  v.  Michael,  4 
Iredell's  Ch.  349 ;  Harris  v.  Taylcyr,  15  Cal.  348 ;  Meeker  v. 
Harris,  19  Cal.  378 ;  and  Murdock  v.  Chenango  Insurance  Co., 
2  Comstock,  210. 

By  the  Court,  Sakderson,  C.  J. 

This  is  an  appeal  from  an  order  granting  a  new  trial  upon 
the  application  of  the  defendant 

The  facts  of  the  case,  as  shown  by  the  statement  on  motion 
for  new  trial,  so  far  as  a  statement  of  the  same  is  material  to  a 
proper  understanding  of  the  grounds  of  our  decision,  are  sub- 
Btantially  as  follows: 

On  or  about  the  15th  of  December,  1860,  the  defendant,  by 
his  agent,  C.  B.  Younger,  made  application  to  the  plaintiffs  by 
petition,  in  writing,  for  a  conveyance  from  them  to  him  of  a 
certain  tract  of  land  held  by  them  as  trustees  for  the  purposes 
and  as  provided  in  an  Act  entitled  "an  Act  to  authorize  the 
funding  of  the  unfunded  debt  of  the  City  of  San  Jose  and  to 
provide  for  the  payment  of  the  same,"  passed  April  21st,  1858. 
(Statutes  of  1858,  p.  193.)  The  petition  described  the  land  by 
metes  and  bounds,  and  courses  and  distances,  concluding  the 
description  in  these  words:  "containing  about  seventy-two 
acres  of  land.''     For  the  purposes  of  their  own  government 
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in  the  sale  of  lands^  the  Commissionerg  (the  plaintiffs)  had 
established  a  rule  to  the  effect  that  where  the  land  was  occu- 
pied they  would  sell  only  to  the  actual  occupant  thereof,  and 
for  no  sum  less  than  one  dollar  and  twenty-five  cents  per  acre ; 
which  rule,  with  one  or  two  exceptions,  had  been  uniformly 
observed  by  them,  and  in  no  case  had  land  been  sold  at  less 
than  one  dollar  and  twenty-five  cents  per  acre.  This  rule  of 
the  Board  of  Commissioners  was  known  to  the  defendant's 
agent  at  the  time  he  presented  his  petition.  Aside  from  the 
contents  of  the  petition,  the  agent  of  the  defendant  made  no 
representations  to  the  Commissioners  as  to  the  quantity  or  pos- 
session of  the  land,  nor  was  he  asked  any  questions  by  them  as 
to  either.  All  that  passed  between  them  was  an  inquiry  on 
the  part  of  the  agent  as  to  how  much  he  would  have  to  pay 
for  the  land;  in  response  to  which  he  was  told  that  he  would 
have  to  pay  ninety  dollars,  which  sum  he  llien  and  there  paid, 
and  ten  days  thereafter  received  from  the  Board  a  conveyance 
of  the  land,  following  the  description  in  every  respect  as  set 
out  in  the  petition.  The  conveyance  was  drawn  by  the  defend- 
ant's agent.  At  the  date  of  these  transactions  maps  of  the 
land  held  by  the  Board  of  Commissioners,  as  aforesaid,  were 
in  the  possession  and  custody  of  the  Board. 

Subsequently  it  was  discovered  that  the  description  in  the 
deed  contained  one  hundred  and  fifty-four  acres  instead  of 
seventy-two;  and  that  at  the  date  of  the  foregoing  transac- 
tions the  defendant  was  in  the  actual  possession  of  only  seventy- 
two  acres  thereof,  and  the  remaining  eighty-two  acres  were  in 
the  actual  possession  of  one  Gish,  the  two  tracts  being  separated 
by  a  fence  belonging  in  part  to  the  defendant  and  in  part  to 
Gish.  The  fact  that  the  description  in  the  petition  and  deed 
contained  more  than  seventy-two  acres,  and  the  further  fact 
that  the  defendant  was  not  in  the  actual  possession  of  the  over- 
plus, was  in  point  of  fact  unknown  to  the  members  of  the 
Board  at  the  time  the  deed  was  executed,  and  the  same  would 
not  have  been  so  executed  had  they  been  fully  advised  as  to  the 
truth,  because  it  would  have  been  contrary  to  their  rule  to  have 
done  so. 
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After  the  Board  had  discovered  these  facts,  they  requested 
the  defendant  to  reconivey  the  eighty-two  acre  tract,  and  pre- 
pared and  tendered  to  him  a  deed  for  that  purpose,  which  the 
defendant  refused  to  execute;  but  the  Board  did  not  tender 
back  the  ninety  dollars  which  the  defendant  had  paid,  nor  did 
they  offer  to  rescind  the  entire  contract;  nor  did  the  defendant 
base  his  refusal  upon  the  ground  that  the  last  named  tender 
and  offer  were  not  made,  but  he  professed  ignorance  of  the 
fact  that  his  deed  embraced  more  than  seventy-two  acres  and 
included  eighty-two  acres  in  the  possession  of  Gish,  and  offered 
to  pay  for  the  latter  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  acre.  This  claim  of  ignorance,  however,  it  is  claimed 
by  counsel  for  appellant  (and  we  think  justly  so)  is  fully 
answered  by  the  statement  of  his  agent,  while  on  the  witness 
stand,  that  the  defendant  told  him  that  he  wanted  to  include 
the  Gish  tract,  because  he  claimed  to  have  title  to  it. 

Although,  as  claimed  by  himself,  Gish  had  been  in  posses- 
sion since  1851,  he  had  never  made  application  to  the  Board 
for  the  purchase  of  the  eighty-two  acre  tract. 

The  gravamen  of  the  complaint  is  that  the  defendant  fraudu- 
lently represented  to  the  Board  that  the  description  in  his 
petition  did  not  contain  more  than  seventy-two  acres,  and 
that  the  whole  tract  therein  described  was  in  his  possesion, 
and  that  he  fraudulently  suppressed  the  fact  that  it  contained 
one  hundred  and  fifty-four  acres,  and  that  Gish  was  in  the 
actual  possession  of  eighty-two  acres,  part  and  parcel  thereof. 
The  Court,  however,  did  not  find  this  to  be  true,  but  found 
that  there  had  been  a  mutual  mistake  as  to  the  quantity  and 
possession  of  the  land. 

In  the  foregoing  statement  of  the  case  we  have  omitted  cer- 
tain facts  which  make  a  part  of  the  defendant's  case,  but  we 
have  aimed  to  state  fully  such  facts  as  constitute  the  plaintiff's 
case;  and  we  have  thus  restricted  the  statement  because  we 
are  of  the  opinion  the  plaintiffs  are  not  entitled  to  any  relief 
upon  the  case  made  by  them. 

The  gravamen  of  the  complaint  as  already  stated  is  the 
alleged  fraudulent  representation  of  the  defendant  as  to  the 
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quantity  of  the  land  contained  in  the  description  thereof  given 
by  him  in  his  petition,  and  the  alleged  fraudulent  suppression 
of  the  fact  that  another  and  not  himself  was  in  possession  of  a 
part  thereof. 

Rescission  of  a  confrctct  by  a  Court  of  Equity. 

Where  a  party  seeks  a  rescission  of  a  contract  on  the  ground 
of  a  false  suggestion,  it  must  appear  that  the  misrepresenta- 
tion complained  of  was  as  to  a  material  fact,  by  which  the 
party  was  induced  to  make  the  contract,  and  that  he  was 
actually  misled  thereby  to  his  injury;  for  a  naked  misrepre- 
sentation, however  wrong  it  may  be  in  point  of  morals,  unac- 
companied by  any  actual  damage  or  injury,  does  not  afford 
ground  for  relief  against  an  executed  contract.  Neither  Courts 
of  law  nor  eqi^ity  enforce  obligations  or  redress  wrongs  which 
are  such  only  in  foro  conscientice,  and  are  followed  by  no  loss 
or  damage.  It  must  also  appear  that  the  misrepresentation 
was  in  regard  to  some  matter  touching  which  the  party  claim- 
ing to  have  been  deceived  has  placed  a  known  trust  and  confi- 
dence in  the  other  by  reason  of  his  not  having  equal  means  of 
knowledge  with  him  as  to  the  true  conditions.  But  a  Court 
of  equity  will  not  relieve  a  party  from  a  contract  on  the 
ground  of  misrepresentation  where  no  confidential  relati<m 
exists  between  the  parties,  and  where  the  means  and  sources 
of  knowledge  being  equally  accessible  and  open  to  both,  the 
party  complaining  has  no  right  to  place  reliance  upon  the 
statements  of  the  other;  for  the  law  aids  the  vigilant,  not  the 
idle,  and  will  not  undertake  the  care  of  persons  who  will  not, 
with  the  means  at  hand,  take  care  of  themselves.  (1  Story's 
Eq.  Juris.  Sec.  195,  et  sequens.) 

So,  where  the  ground  of  complaint  is  the  suppression  of  a 
fact,  the  same  general  principles  apply.  The  fact  concealed 
must  be  a  material  one,  and  the  concealment  must  result  in 
some  injury  or  prejudice  to  the  party  complaining.  More- 
over the  fact  concealed  must  be  one  which  the  one  party,  upon 
the  ground  of  confidence  or  otherwise,  is  under  some  legal  or 
equitable  obligation  to  disclose  to  the  other,  and  which  the 
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latter,  in  the  language  of  Mr.  Justice  Story,  has  a  right  to 
know,  not  merely  in  foro  conscierdioB,  but  juris  et  de  jure.  (1 
Story's  Eq.  Juris.  Sec.  204,  et  sequms,) 

Interrogate  the  facts  of  the  present  case  by  the  light  of  the 
foregoing  principles  and  we  are  of  the  opinion  that  they  do 
not  stand  the  tests  therein  established. 

Xo  confidential  relation  exists  between  the  parties.  Neither 
has  means  of  knowledge  or  sources  of  information  which  the 
other  has  not.  They  occupy  with  respect  to'  each  other  the 
naked  relation  of  buyer  and  seller.  The  facts  most  material 
to  the  latter  are  quantity  and  possession.  (We  assume  for  the 
purposes  of  our  decision,  that  they  are  material.)  The  land  in 
respect  to  which  the  proposed  contract  is  to  be  made  is  in  the 
immediate  vicinity  and  equally  accessible  to  both,  and  more- 
over the  maps  and  surveys  thereof  are  in  the  immediate  cus- 
tody of  the  seller  and  open  to  his  inspection-  Thus  he  either 
has  all  the  information  or  can  readily  obtain  it,  which  he  needs 
in  order  to  make  a  contract  which  will  be  fair  and  satisfactory 
to  himself,  and  he  had  no  occasion  or  necessity  for  relying,  in 
any  respect  or  particular,  upon  the  statements  of  the  buyer. 
TJnder  these  circumstances  the  buyer  proposes  to  purchase  the 
land  in  question,  submitting  bis  proposition  in  writing  in  the 
customary  mode,  and  accompanying  it  with  a  deed  in  each  of 
which  the  land  which  he  proposes  to  buy  is  alike  desferibed 
by  courses  and  distances,  metes  and  bounds  and  quantity.  He 
volunteers  no  statement  as  to  the  fact  of  possession  or  ^ua;ri- 
tity  and  is  asked  no  questions  as  to  either.  He  merely  asks 
the  price  in  gross,  and  on  being  told,  pays  it.  True  he  knows 
that  the  seller  has  a  rule  to  the  effect  that  he  will  sell  to 
the  occupant  in  preference  to  any  other  purchaser ;  but  he  also 
knows  that  the  rule  is  merely  an  arbitrary  one,  not  bind- 
ing upon  him  much  less  upon  the  buyer,  and  that  he  can  de- 
j)art  from  it  if  so  disposed.  The  seller  takes  the  money,  re- 
tains the  deed  for  fifteen  days,  thus  affording  him  ample  tim© 
and  opportunity  for  investigation,   (which  entirely  negatives 
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the  idea  that  he  was  taken  by  surprise,)  and  then  delivers  it 
to  the  buyer  duly  executed  and  acknowledged. 

No  representations  were  made  except  through  the  petition 
and  deed.  Upon  the  fact  of  possession  they  were  both  silent. 
Upon  the  fact  of  quantity  they  both  told  two  stories,  one  true 
and  the  other  false,  or  we  will  assume  that  they  told  two 
stories,  one  true  and  the  other  false,  thus,  contrary  to  the  rule 
of  law,  attaching  to  the  language  "containing  about  seventy- 
two  acres"  the  same  force  and  effect  which  is  accorded  to 
landmarks  accompanied  by  courses  and  distances  upon  the 
question  of  quantity.  The  former  did  not  profess  to  state  the 
precise  quantity,  while  the  latter  supplied  the  data  from  which 
the  exact  quantity  could  be  ascertained  by  computation;  or 
if,  as  claimed  by  counsel  for  appellant,  the  courses  and  dis- 
tances are  inaccurate,  the  landmarks  given  afforded  the  means 
for  their  correction  with  a  view  to  the  computation.  In 
view  of  these  facts,  it  is  at  least  doubtful  whether  there  was 
any  misrepresentation  at  all  as  to  quantity,  especially  in  view 
of  the  fact  that,  after  all,  the  entire  representation  was  a  mere- 
description  of  the  land,  given  mainly  for  the  purposes  of  a 
formal  conveyance,  rather  than  as  a  statement  of  facts  for  the 
purpose  of  effecting  a  sale  and  purchase,  and  in  view  of  the 
law,  which  is  to  the  effect  that  the  language  "containing^ 
about  seventy-two  acres,"  or  any  equivalent  language  in  a 
deed  is  mere  matter  of  description,  and  of  but  little  if  any 
account  for  that  purpose  even,  and  always  gives  way  to  course^ 
and  distances,  which  in  turn  give  place  to  metes  and  bounds. 
Hence,  where  land  is  sold  by  metes  and  bounds,  concluding 
with  a  statemenf  of  the  number  of  acres,  a  mistake  as  to  the 
number  of  acres  affords  no  ground  of  action  by  either  party 
against  the  other,  unles«4  it  be  made  to  appear,  beyond  contro- 
versy, by  clear  and  positive  testimony,  that  quantity  consti- 
tuted one  of  the  principal  conditions  of  the  contract,  and  did 
not  operate  merely  as  an  inducement  to  the  purchase.  (Mar- 
vin  V.  Bennett,  26  "Wend.  169;  8  Paige,  312.)  The  expres- 
sions used  in  such  cases  "  about  so  many  acres,"  or  "  so  many 
acres,  more  or  less,"  being  openly  indeterminate  and  uncertain^ 
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show  that  they  are  not  of  the  essence  of  the  contract,  and  that 
reliance,  so  far  as  quantity  is  concerned,  is  placed  entirely 
upon  th^  description  by  metes  and  bounds;  so  if  it  should, 
upon  an  after  computation  turn  out  that  there  is  a  greater  or 
less  number  of  acres  than  stated,  there  can  be  no  recovery  for 
the  excess  or  deficiency,  as  the  case  may  be,  especially  where, 
as  in  the  present  case,  the  complaining  party  has  had  every 
opportunity,  by  the  exercise  of  ordinary  vigilance,  of  guard- 
ing against  any  mistake  in  that  respect.  (Marvin  v.  Bennett, 
supra;  Northrop  v.  Sumner,  27  Barb.  196 ;  The  Morris  Canal 
Company  v.  Emmeit,  9  Paige,  168.) 

But  even  assuming  that  it  did  amount  to  such  a  misrepre- 
sentation on  the  part  of  the  defendant  as  to  the  quantity 
embraced  within  the  boundaries  given  by  him  as  would,  under 
some  circumstances,  entitle  the  plaintiffs  to  relief  in  a  Court 
of  equity,  we  think  that  such  circumstances  are  entirely  absent 
from  this  case  and  that  any  loss  or  injury  sustained  by  them 
is  to  be  attributed  to  their  own  negligence  and  laches.  They 
had  the  means  of  ascertaining  the  true  quantity  at  hand, 
either  by  an  inspection  of  the  surveys  and  maps  in  their  pos- 
session, or  by  visiting  and  inspecting  the  premises  themselves 
which  were  in  the  immediate  vicinity  and  as  accessible  to 
them  as  to  the  defendant.  They  not  only  did  not  resort  to 
either  of  those  sources  of  information,  but  they  did  not  even 
take  the  precaution  of  asking  the  defendant  as  to  the  accuracy 
of  his  estimate  of  the  quantity.  jEaving  thus  failed  to  exer- 
cise even  the  most  ordinary  care  and  diligence,  a  Court  of 
equity  will  not  listen  to  their  complaint  (1  Story's  Eq.  Juris., 
Sec.  200.) 

What  has  been  said  as  to  the  alleged  misrepresentation  as 
to  quantity  applies  also  as  to  the  alleged  concealment  of  the 
fact  that  another  and  not  the  defendant  was  in  the  actual  pos- 
session of  a  part^  As  already  remarked,  the  contracting  par- 
ties stood  at  arms  length,  each  acting  upon  his  own  judgment, 
and  neither  needing  or  asking  information  from  the  other.  If 
there  was,  therefore,  any  legal  or  equitable  obligation  cast 
upon  the  defendant  to  disclose  the  fact  that  he  was  not  in  the 
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possession  of  the  entire  tract,  it  was  so  cast  only  by  force  of 
the  rule  adopted  by  the  Board,  not  to  sell  except  to  the  actual 
occupant.  But  that,  as  already  stated,  was  an  arbitrary  rule 
of  private  conduct,  not  binding  upon  the  Board,  and  certainly 
not  upon  any  one  else,  and  one  which  the  Board  could  not 
adhere  to,  if  the  actual  occupant  failed  to  apply  for  the  land 
within  a  reasonable  time,  without  violating  their  trust,  and, 
to  a  certain  extent,  defeating  the  object  for  which  it  was 
created.  The  Act  of  the  Legislature  creating  the  trust  makes 
no  provision  for  such  a  rule,  and  while  we  admit  that  its  adop- 
tion by  the  Board  was  unobjectionable  and  proper,  it  cannot  be 
regarded  as  imposing  either  an  equitable  or  legal  obligation 
upon  any  one. 

We  have  not  noticed  the  technical  points  made  in  the  case, 
because  we  deemed  it  best  for  the  interest  of  both  parties  to 
ground  our  decision  upon  the  merits,  all  the  facts  being  before 
us. 

The  order  granting  a  new  trial  is  affirmed. 

Mr.  Justice  Bhodes,  being  disqualified,  did  not  participate 
in  the  decision. 


WILLIAM  T.  WALLACE  v.  THE  MAYOR  AOT)  COM- 
MON COUNCIL  OF  THE  CITY  OF  SAN  JOSE. 

PowiBB  OP  Match  and  Common  Council  of  San  Jo8«  to  Sub. —  The  Mayor 
and  Common  Council  of  the  City  of  San  Jo84  can  sue  in  the  corporate  name 
for  the  recovery  of  such  real  property  as  belong:s  to  the  city. 

Power  op  Mayoh  and  Common  Cofncil  of  San  Josfi  to  Contract. —  The 
Mayor  and  Common  Council  of  the  City  of  San  Jo86  have  no  power  to  enter 
into  a  contract  by  which  the  city  becomes  obligated  to  pay  an  attorney  at 
a  future  time  a  sum  of  money,  if  he  succeeds  in  placing  the  city  in  pos- 
session of  certain  real  estate,  unless  there  is  money  in  the  Treasury  at  the 
time  to  pay  the  same,  after  paying  the  expenses  of  the  city  government  and 
all  other  demands  legnlly  due. 

Contract  by  San  Josft  Creating  Debt  to  arise  in  Futubb. —  The  Mayor 
and  Common  Council  of  San  Jos<^  have  no  authority  to  bind  the  city  by  the 
creation  of  a  debt  to  arise  In  future,  unless  there  is  money  in  the  Treasury 
at  the  time  to  pay  the  same,  after  paying  the  expenses  of  the  government 
and  all  other  demands  legally  due. 
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COHTRACT  or  Municipal  Corpobatiom. —  A  municipal  corporation  la  not  1)oun^ 
by  a  contract  made  by  Its  officers,  unless  tbe  Act  of  Incorporation  delegated 
the  power  to  make  It. 

CONTBACTINa     WITH     MUNICIPAL     CORFOBATION. ThOBC     WhO     COOtrSCt     Wlth     a 

municipal  corporation  are  boond  to  know  the  extent  of  the  power  of  its 
officers. 
Btidbncb  in  Suit  against  San  Josfi. —  In  a  suit  against  the  Mayor  and 
Common  Council  of  the  City  of  San  Jos6  on  a  contract  creating  a  debt,  the 
defendant  may  prove  that  at  the  time  the  contract  was  made  there  was 
no  money  In  the  City  Treasury  except  what  had  been  appropriated  to  pay 
current  expenses  of  the  city  government  and  its  legal  indebtedness. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Francis  E.  Spencer,  for  Appellant,  argued  that  the  corpora- 
tion was  not  hound  by  the  contract,  as  it  created  a  debt  within 
the  meaning  of  the  twelfth  section  of  the  Act  of  incorporation, 
and  cited  People  v.  Johnson,  6  Cal.  500 ;  Nouguez  v.  Douglass, 
7  Cal.  69;  The  People  ex  rel  McCuUough  v.  Pacheco,  27 
Cal.  175. 

WilUami  T,  Wallace,  in  pro.  per.,  for  Respondent,  ai^ed 
that  a  mimicipal  corporation  has  all  the  incidental  powers  un- 
der our  system  which  it  possessed  at  common  law,  unless  the 
Act  creating  it  denied  or  limited  these  powers,  and  cited  Kyd 
on  Cor.  p.  13;  and  Angell  &  Amjes  on  Cor.  p.  1.  He  also 
argued  that  the  contract  in  question  did  not  create  a  debt,  and 
cited  State  of  California  v.  McCavley,  15  Cal.  454.  He  also 
argued  that,  as  the  power  to  contract  a  debt  was  not  taken 
away  if  there  was  money  in  the  Treasury  to  meet  the  same,  that 
the  power  to  appropriate  moneys  afterwards  to  come  into  tlie 
Treasury  was  unlimited,  and  cited  16  Cal.  24;  Id.  249;  and 
27  Cal.  208. 

By  the  Court,  Cueeet,  J. 

This  action  was  brought  on  a  contract,  under  seal,  purport- 
ing to  have  been  executed  on  the  8th  of  April,  1863,  by  the 
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Mefendant,  a  municipal  corporation,  of  the  first  part,  and  the 
plaintiff,  an  attorney  and  counsellor  at  law,  of  the  second  part. 

This  contract,  in  the  first  place,  recites  that  the  City  of  San 
Jose  at  that  date  claimed  to  be  the  owner  and  entitled  to  pos- 
session and  control  of  certain  lots  and  parcels  of  land  situate 
within  its  corporate  limits,  which  before  then  were  devoted 
and  dedicated  by  the  city,  through  its  corporate  authorities, 
to  educational  purposes,  and  that  divers  persons  had  entered 
into  the  possession  of  several  such  lots  and  claimed  to  be  the 
owner  of  them,  and  refused  to  surrender  them  to  the  city  or 
its  authorities;  and  that  the  city  and  its  authorities  desired  to 
reduce  the  same  parcels  of  land  to  their  possession  and  control 
for  educational  purposes ;  and  that  to  accomplish  this  end,  the 
parties  of  the  first  part,  the  Mayor  ami  Common  Council,  in 
behalf  of  the  city  and  for  themselves  and  their  successors  in 
office,  had  retained  and  employed  the  plaintiff  as  an  attorney 
at  law  to  institute  and  conduct  such  actions  on  behalf  of  the 
city  as  was  or  should  be  necessary  for  the  recovery  of  the  pos- 
session of  such  of  the  lots  and  parcels  of  land  as  might  be 
recoverable.  Then  follows  a  covenant  on  the  part  of  the  plain- 
tiff to  render  his  services  as  an  attorney  at  law  faithfully  and 
diligently,  in  and  about  the  subject  matter  for  which  he  was 
employed.  The  compensation  which  lie  was  to  have  for  his 
services,  the  contracting  parties  agreed  should  be  fifty  per  cent 
of  the  cash  value  of  each  of  the  lots  or  parcels  of  land  which 
should  be  recovered  in  any  of  the  actions  that  might  be  brought. 
Such  compensation  was  to  be  paid  in  the  "current  gold  and 
silver  coin  of  the  country,"  whenever  the  city  or  its  authorities 
should  obtain  the  actual  possession  of  the  lot  or  lots  of  land 
recovered,  provided  the  plaintiff's  compensation  in  the  aggre- 
gate should  ne\er  exceed  eight  thousand  dollars. 

Soon  after  the  date  of  this  contract  the  terms  of  the  then 
incumbents  of  the  offices  of  Mayor  and  Common  Council 
expired,  and  a  new  board  of  municipal  officers  succeeded.  At 
a  meeting  of  this  new  board  of  officers,  held  on  the  4th  of 
May,  1863,  a  resolution,  preceded  by  a  preamble  assigning  the 
reason  for  it,  was  passed,  declaring  that  they,  the  Mayor  and 
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Common  Council,  deemed  the  said  contract  "a  violation  of 
good  faith,  justice,  law  and  equity,  as  also  of  the  provisions  of 
the  city  charter;"  and  further  declaring  that  they  would  not 
hold  themselves,  in  their  municipal  capacity,  bound  by  any  of 
the  conditions  set  forth  in  such  contract. 

The  plaintiff  brought  his  action,  alleging  in  his  complaint 
and  proving  on  the  trial  that  he  entered  upon  the  performance 
•of  the  contract,  and  actually  performed  certain  services  in  the 
investigation  of  the  rights  of  the  defendant  to  the  several  lots 
and  parcels  of  land  referred  to  in  the  agreement,  after  which 
he  was  served  with  a  copy  of  the  resolution  last  mentioned. 
He  also  averred  that  at  all  times  after  the  execution  of  the 
-contract  until  the  commencement  of  the  action  he  had  been 
ready  and  willing  to  perform  it,  and  had  kept  and  performed 
it  on  his  part,  but  that  defendant  had  and  still  refused  to  per- 
form it  on  his  part,  and  refused  to  permit  the  plaintiff  to  insti- 
tute any  action  or  actions  for  the  recovery  of  the  possession  of 
the  said  lots  of  land  or  any  part  of  the  same.  Relying  upon 
the  matters  stated  as  a  breach  of  the  agreement  on  the  part  of 
the  defendant,  the  plaintiff  alleged  that  he  was  entitled  to 
have  and  receive  of  the  defendant  eight  thousand  dollars  in 
gold  and  silver  coin.  By  an  amendment,  the  plaintiff  added 
to  his  original  complaint  a  count  in  assumpsit  upon  a  quantum 
TneruU,  alleging  a  breach  of  the  defendant's  promise  to  his 
•damage  in  the  sum  of  three  thousand  dollars. 

To  both  counts  of  which  the  complaint  consisted,  the  defend- 
ant demurred  on  various  grounds,  among  which  are  the  fol- 
lowing: 

First  —  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second  — -  That  it  does  not  appear  from  the  complaint  that 
any  legal  or  valid  contract  was  entered  into  between  the  par- 
ties. 

The  demurrer  was  overruled,  whereupon  the  defendant 
answered,  traversing  every  material  allegation  of  the  com- 
plaint. 

At  the  trial  the  defendant  offered  to  prove: 
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First  —  That  all  the  right,  title  and  interest  that  the  defend^ 
ant  ever  had  in  the  premises  referred  to  in  the  contract  had 
long  before  the  date  of  it  vested  and  yet  remained  in  the 
Board  of  Commissioners  of  the  Funded  Debt  of  the  City  of 
San  Jose,  and  that  said  premises  did  not  belong  to  the  defend- 
ant at  the  date  of  the  contract. 

Second  —  That  when  the  contract  was  executed  there  wercv 
no  funds  or  money  in  the  Treasury  of  the  city,  or  belonging  to 
the  corporation,  appropriated  for  the  recovery  of  the  posses- 
sion of  said  premises;  also,  that  no  appropriation  in  behalf  of 
the  corporation  of  any  money  belonging  to  the  city  or  in  iter 
Treasury  for  the  purpose  of  recovering  said  lots  or  any  por- 
tion of  them  had  been  made;  also,  that  at  that  time  there  was 
not,  nor  since  then  had  been,  any  funds  or  money  belonging 
to  the  corporation  or  in  the  Treasury  of  the  city,  which  was 
not  appropriated  for  the  purpose  of  paying  the  current 
expenses  of  the  city  government  and  the  legal  indebtedness  of 
the  city  which  had  accrued  before  that  time. 

Third  —  That  no  report  was  ever  made  or  published  in  rela- 
tion to  the  expenditure  contemplated  by  the  contract;  and 
that  no  election  had  ever  been  called  or  held  for  the  purpose 
of  voting  for  or  against  any  such  proposed  expenditure. 

All  this  evidence  was  excluded  on  the  ground  that  the  same 
was  irrelevant,  and  to  this  ruling  the  defendant  duly  excepted. 
The  plaintiff  obtained  a  verdict  for  fifteen  hundred  dollars,  on 
which  judgment  was  entered.  Whereupon  the  defendant 
applied  for  a  new  trial,  which  was  refused. 

Powers  of  the  Common  Council  of  San  Jose. 

The  questions  presented  necessarily  require  an  examination 
respecting  the  powers  of  the  Common  Council  of  the  City  of 
San  Jose,  under  the  Act  of  incorporation  of  1859,  which  was 
amended  in  some  particulars  not  important  to  this  case,  in 
1863.  The  only  powers  which  the  Council  had  at  the  time 
the  contract  on  which  the  action  was  brought  was  executed, 
are  to  be  found  in  the  Act  of  1859.  The  tenth  section  of  the 
Act  confers  upon  th<»  ofiicers  the  power  to  pass  such  ordinances 
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as  they  may  deem  expedient  for  certain  specific  purposes,  and 
the  next  section  specifies  what  must  be  done  to  render  an 
ordinance  valid  and  of  legal  force.  The  twelfth  section  declares 
that  "  the  Common  Council  shall  have  no  power  to  create  any 
debt  upon  the  credit  of  the  city,  nor  to  mal^e  any  expenditure 
for  improvements  except  as  provided  for  in  this  Act,  nor  shall 
any  warrant  be  drawn  on  the  City  Treasury,  unless  there  shall 
be  sufficient  moneys  to  meet  the  same  after  paying  the  expenses 
of  the  government,  and  all  other  demands  legally  due;"  and 
by  the  fourteenth  section  of  the  Act  it  is  provided  as  follows: 
"  At  each  regular  meeting  of  the  Council  they  shall  inquire 
into  the  condition  of  the  streets,  bridges,  school  houses,  tire 
department,  and  all  property  belonging  to  the  city,  and  if  it 
shall  appear  that  the  interests  of  the  city  demand  an  expendi- 
ture of  more  money  than  there  is  in  the  Treasury  appropriated 
for  such  purpose,  or  to  recover  possession  of  any  real  estate 
or  property  of  said  city,  they  shall  make  a  report  of  the  same, 
to  be  published  in  some  newspaper  in  the  city,  particularly 
specifying  the  object  or  objects  for  which  the  expenditure  is 
required,  and  the  amount  of  money  necessary  to  be  raised  by 
tax  to  meet  the  same,  and  immediately  thereafter  the  said 
Council  shall  call  an  election,  giving  ten  days'  notice  thereof, 
at  which  the  persons  who  are  legal  voters  and  tax  payers  of 
said  city  may  vote  for  or  against  a  tax  to  meet  the  proposed 
expenditures.  The  voting  shall  be  by  ballot,  and  a  majority 
vote  shall  determine  if  such  tax  shall  be  levied  or  not.  The 
Common  Council  shall  examine  and  declare  the  result,  and  if 
the  vote  is  in  favor  of  levying  the  tax,  the  Common  Council 
shall  forthwith  order  the  tax  or  taxes  to  be  levied  and  collected, 
upon  the  basis  of  the  last  assessment,  and  shall  make  the  pro- 
posed expenditure;  provided,  that  the  special  tax  thus  levied 
shall  for  no  one  year  exceed  more  than  one  half  of  one  per 
cent  on  the  valuation  of  the  property,  as  shown  by  the  lai^t 
assessment  roll,  and  shall  be  levied  and  collected  as  provided 
by  law  for  the  levy  and  collection  of  State  and  county  taxes; 
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provided,  further,  that  no  special  tax  for  any  one  year  shall 
exceed  the  amount  of  three  thousand  dollars." 

Power  of  a  Common  Council,  to  bind  a  city  by  contract. 

Assuming  that  the  resolution  by  authority  of  which  the 
contract  with  the  plaintiff  was  executed  by  the  Mayor  and 
Common  Council  was,  in  effect,  an  ordinance,  and  that  it  was 
passed  by  a  competent  majority,  it  is  necessary  to  go  further 
and  ascertain  whether  even  then  the  Mayor  and  Council  had 
authority  to  bind  the  city  by  the  contract  entered  into. 
Respecting  corporations  generally,  the  late  Chancellor  Kent 
said :  "  The  modem  doctrine  is  to  consider  corporations  as 
having  such  powers  as  are  specifically  granted  by  the  Act  of 
incorporation,  or  as  are  necessary  for  the  purpose  of  carrying 
into  effect  the  powers  expressly  granted,  and  as  not  having 
any  other."  (2  Kent's  Com.  298.)  He  speaks  of  the  rule  thus 
briefly  stated  as  an  obvious  doctrine,  which  had  been  declared 
by  the  Supreme  Court  of  the  United  States,  and  repeated  in 
the  decisions  of  the  State  Courts,  and  then  says :  "  As  cor- 
porations are  the  mere  creatures  of  law  established  for  special 
purposes,  and  derive  all  their  powers  from  the  Acts  creating 
them,  it  is  perfectly  just  and  proper  that  they  should  be 
obliged  strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode  and 
manner,  and  subject  matter  prescribed."  The  reasons  which 
are  the  foundation  of  this  doctrine  in  respect  to  private  cor- 
porations, apply  a  fortiori  when  considering  the  powers  of 
municipal  corporations.  In  Argenli  v.  City  of  San  Francisco, 
16  Cal.  282,  the  Court  say:  "A  municipal  corporation  can 
only  act  in  the  cases  and  in  the  mode  prescribed  by  its  char- 
ter," and  the  same  doctrine  as  to  subject  matter  is  inculcated 
in  the  case  of  City  of  Oakland  v.  Carpentier,  13  Cal.  546. 

By  the  Act  to  incorporate  the  City  of  San  Jose,  passed  in 
1850,  the  corporate  authorities  could  sue  and  be  sued;  might 
grant,  hold  and  receive  property,  real  and  personal,  within 
the  city;  might  lease,  sell  and  dispose  of  the  same  for  the 
benefit  of  the  city,  and  might  provide  for  the  regulation  and 
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use  of  all  conmions  belonging  to  the  city.  To  all  these  rights, 
titles,  interests,  and  possessions,  liabilities  and  obligations, 
the  Mayor  and  Common  Council  succeeded,  under  the  Act 
passed  in  1859;  and  therefore  they  possessed  the  capacity  to 
sue  in  the  corporate  name  for  the  recovery  of  such  real  prop- 
erty as  belonged  to  the  corporation  at  the  time  the  contract 
in  question  was  executed,  for  which  purpose  counsel  might  be 
employed,  provided  the  conditions  to  the  exercise  of  such  power 
existed. 

The  Common  Council,  as  we  have  seen,  had  no  power  to 
create  a  debt  upon  the  credit  of  the  city,  unless  there  was 
sufficient  money  on  hand  to  meet  the  same,  after  paying  the 
expenses  of  the  Government  and  all  other  demands  legally 
due.  Money  sufficient  to  meet  a  debt  to  be  so  created,  over 
and  above  enough  to  pay  the  expenses  of  the  city  government 
and  all  other  demands  legally  due,  was  a  condition  precedent 
to  the  power  of  the  Council  to  create  a  debt  which  should  be 
binding  on  the  city.  It  does  not  appear  from  the  complaint 
or  otherwise  that  there  was  money  in  the  City  Treasury  prop- 
erly applicable  to  pay  the  debt  for  which  it  was  intended  by 
the  contract  the  city  was  to  become  liable.  But  as  an  answer 
obviating  the  objection  founded  on  the  twelfth  section  of  the 
Act,  the  plaintiff  says:  "The  contract  created  no  debt  against 
the  city  at  the  time  it  was  executed."  Literally  this  may  be 
true,  because  the  contract  was  executory,  and  the  debt  con- 
templated by  it  was  to  accrue  and  become  due  at  some  time 
in  the  future.  If  no  debt  could  accrue  and  become  due  the 
plaintiff  under  the  contract,  then  it  was  not  possible  for  him 
to  sustain  any  injury  by  its  violation.  Hence,  to  maintain  the 
action  in  this  case,  it  was  necessary  to  assume  that  if  the 
plaintiff  had  been  permitted  to  proceed  under  the  contract, 
the  corporation  would  have  recovered  at  least  some  of  the 
lots  in  the  actions  to  be  commenced  and  prosecuted  by  the 
plaintiff,  and  that  upon  such  recovery  the  defendant  herein 
would  have  become  indebted  to  the  plaintiff.  The  Common 
Council  had  no  authority  to  provide  for  the  creation  of  a  debt 
to  arise  in  the  future,  any  more  than  to  create  a  debt  directly 
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and  in  presentu  The  creation  of  a  debt  wa»  contemplated  and 
intended  by  the  contract  as  much  as  if  it  had  been  provided 
to  pay  a  sum  certain  at  a  particular  day,  depending  upon  no 
other  contingency  than  that  the  plaintiff  should  render  certain 
services  as  the  consideration  therefor. 

The  Common  Council  were  the  agents  of  the  corporation^ 
and  their  authority  was  special  and  their  power  distinctly  cir- 
cumscribed. The  corporation  could  not  become  bound  by 
the  contract  unless  it  was  made  by  the  Mayor  and  Council  in 
the  exercise  of  the  power  delegated  by  the  Act  of  incorpora- 
tion, and  within  its  limits.  In  dealing  with  these  oflBcers  the 
plaintiff  was  bound  to  know  the  extent  of  their  power,  and  to 
see  that  the  condition,  on  which  alone  it  could  arise  and  sub- 
sist, had  existence.  (Blum  v.  Robertson,  24  Cal.  140;  Bra/nr 
ham  V.  Mayor,  etc.,  of  San  Jose,  24  Cal.  604 ;  Brady  v.  Mayor, 
etc.,  of  New  York,  2  Bosw.  173 ;  Srvift  v.  City  of  Williams- 
burg, 24  Barb.  427.)  The  fact  that  these  officers  assumed  to 
make  the  contract  and  thus  bind  the  corporation,  did  not  cre- 
ate the  presumption  that  they  possessed  the  power  which  they 
attempted  to  exercise,  for  no  officer  can  acquire  power  or  juris- 
diction by  the  mere  assertion  of  it.  (McMinn  v.  Wheland,  2T 
Cal.  314;  People  v.  Cassels,  6  Hill,  168;  Harrington  v.  The 
People,  6  Barb.  610.) 

Upon  the  trial  of  the  issues  joined,  the  defendant  offered  to 
prove  that  the  facts,  on  which  alone  the  power  of  the  Mayor 
and  Common  Council  oould  arise,  had  no  existence,  but  the 
Court  sustained  the  objection  interposed  by  the  plaintiff,  to 
the  effect  that  the  proof  offered  was  irrelevant,  and  constituted 
no  defense  to  the  action.  The  demurrer  having  been  over- 
ruled, and  the  defendant  put  upon  a  defense  upon  an  issue  of 
fact,  we  do  not  see  upon  what  ground  the  defense  proposed  to 
be  proved  could  be  rejected.  If  the  Mayor  and  Council  had 
no  authority  to  enter  into  the  contract,  it  was  not  binding  on 
the  corporation;  and  that  such  officers  had  no  such  authority, 
it  was  the  object  of  the  evidence  offered  to  show. 

There  are  several  other  points  presented  by  the  record  which 
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we  shall  omit  to  consider^  as  unnecessary  to  a  decision  of  this 
<»aso. 

Judgment  reversed. 

Mr.  Justice  Rhodes,  being  disqualified,  did  not  sit  in  this 
cause. 


HOBERT  S.  THOMPSON  v.  MICHAEL  LYNCH,  Adminis- 

TBATOR  OF  THE  EsTATE  OF  JoHN  P.  HiLL,  DECEASED,  et  cUs. 

Action  to  Rertrain  ▲  Salb  bt  an  Administratob. —  A  sale  by  an  adminia- 
trator  of  Innd  once  the  property  of  the  intestate,  but  which  he  is  alleged  to 
have  sold  during  his  lifetime,  will  cast  such  a  cloud  on  the  title  of  the  intes- 
tate's prior  grantee  as  will  enable  him  to  maintain  an  action  to  restrain  the 
sale. 

One  not  in  Porsersion  mat  bnjoin  Sale  op  Land. —  The  owner  of  land  not 
In  possession,  may  maintain  an  action  to  restrain  a  sale  of  the  same  by  his 
own  grantor,  which  would  cast  a  cloud  upon  his  title. 

I>HNiALS  IN  AN  ANSWER.^  An  allegation  in  an  answer  by  an  administrator 
that  the  defendant  "  avers  on  Information  and  belief  that  no  such  deed  or 
deeds  were  ever  executed,"  is  a  sufficient  denial  of  an  averment  in  the  com- 
plaint that  defendant's  intestate  executed  and  delivered  the  particular  deeds 
referred  to. 

S^DENCE  TO  Prove  Sale  of  Land  by  Intestate  during  his  Lifetime. —  Proof 
that  the  intestate  stated  in  his  lifetime  that  he  did  not  own  any  Interest 
in  land,  that  he  had  sold  out,  and  of  his  allowing  others  to  deal  with  the 
land  as  their  own,  is  not  evidence  sufficient  to  sustain  an  allegation  In  a 
complaint  against  the  administrator  that  the  Intestate  executed  and  de- 
livered deeds  of  the  land. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Edward  Tompkins,  for  Appellant 

Elisha  Cook  J  for  Respondent. 

By  the  Court,  Sawyer,  J. 

As  to  the  defendant.  Lynch,  administrator  of  Hill  —  the  only 
party  who  has  appealed  —  this  is  an  action  to  restrain  him 
from  selling,  iinder  an  order  of  the  Probate  Court,  the  interest 
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of  the  intestate,  Hill,  in  the  premises  described  in  the  com- 
plaint, and  thereby  casting  a  cloud  upon  plaintilFs  title.  It 
is  conceded  that  Hill  formerly  owned  the  land,  and  that  plain- 
tiff has  acquired,  by  conveyances  from  him  and  his  grantees,, 
five  undivided  sevenths.  The  plaintiff  also  claims  that  he  has 
acquired  the  title  to  the  remaining  two  undivided  sevenths 
through  conveyances  from  Hill  to  Tracy  and  Bedell,  of  one 
seventh  to  each,  and  from  them  by  proper  conveyances  to 
himself.  The  defendant  Lynch,  administrator,  contests  the 
claim  to  these  two  sevenths,  and  insists  that  they  were  never 
conveyed  by  Hill,  and  that  they  still  belong  to  the  estate  of 
his  intestate  and  are  subject  to  be  sold  by  him  as  administra- 
tor. The  contest  is  in,  regard  to  these  two  sevenths.  If  the 
plaintiff  has  in  fact  acquired  the  title  to  these  two  sevenths  by 
conveyances  from  Hill,  a  subsequent  sale  and  conveyance  by 
the  administrator  would  give  to  the  grantee  an  apparent  title 
from  the  same  source,  and  the  conveyance  would  necessarily 
cast  a  cloud  upon  the  plaintiff's  title.  (Shaituck  v.  Ccursan,  2 
Cal.  588;  Pixley  v.  Huggins,  15  Cal.  133.)  An  action  to 
restrain  the  sale  and  prevent  a  cloud  being  cast  upon  plain- 
tiff's title  is  not  one  of  the  new  class  of  actions  provided 
for  in  section  two  hundred  fifty-four  of  the  Practice  Act, 
which  authorizes  a  party  in  possession  of  real  estate  to  insti- 
tute an  action  "  against  any  person  who  claims  "an  estate  or 
interest  therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate  or  interest."  And  it  is  not  neces- 
sary that  the  plaintiff  should  be  in  possession  to  enable  him  to 
maintain  an  action  to  restrain  the  sale.  (Hagar  v.  Shindler, 
ante,  47.) 

The  plaintiff  substantially  states  his  title  to  have  been 
derived  from  Hill,  and  a  link  in  his  chain  of  title  to  one  of 
the  sevenths  in  dispute,  is  a  conveyance  from  Hill  to  Tracy^ 
and  to  the  other,  a  conveyance  from  Hill  fo  Bedell.  There  is 
a  question  made  as  to  the  sufficiency  of  the  denials  in  the 
answer  to  put  the  fact  as  to  these  conveyances  in  issue. 
There  are  some  general  loose  allegations  in  the  complaint  as 
to  title,  and  the  denials  are  equally  loose.    In  fact,  these  gene*  . 
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ral  allegations  of  the  complaint  lack  precision,  and  are  in.  such 
a  form  as  to  make  it  difficult  to  take  issue  on  the  several  parts, 
and  perhaps  the  denials  cited  in  the  respondent's  brief  are  as 
specific  und  distinct  as  the  allegations  reasonably  admit  of. 
There  is,  certainly,  much  less  ground  for  holding  the  denials 
to  be  insufficient  than  in  the  case  of  Landers  v.  Bolton,  26  Cal. 
393,  referred  to  by  counsel.  But,  however  this  may  be,  the 
more  specific  allegations  relate  to  the  conveyances  of  the  two 
particular  sevenths  mentioned,  and  the  contest  is  admitted  in 
the  record  to  relate  to  these  alone;  and  with  reference  to 
these  conveyances  there  is  a  clause  of  the  answer  which  is  not 
Inferred  to  by  respondent  It  is,  "And  on  information  and 
belief  he  avers  that  no  such  deed  or  deeds  (deeds  'to  said  Tracy 
and  Bedell,  or  either  of  them')  were  ever  executed."  This 
we  think  puts  the  existence  of  those  conveyances  in  issue. 

'No  deed  from  Hill  to  Tracy  was  produced,  and  no  direct 
evidence  of  any  kind  introduced  to  show  that  there  ever  w^as 
any  conveyance  of  any  sort  relating  to  the  land  actually  exe- 
cuted by  Hill  to  Tracy.  The  only  evidence  on  the  subject  is 
that  Hill,  some  ten  years  before  the  trial  of  the  suit,  said  that 
/  he  had  sold  six  sevenths  to  Tracy  and  others  without  saying 
who  the  others  were,  or  how  much  to  Tracy,  and  that  he  sub- 
sequently "swore  that  he  did  not  own  a  foot  in  the  Asylum 
property  or  in  the  Hill  property ;  that  he  had  sold  out ; "  that 
Staples,  Tracy,  Flint,  Borland  and  Bedell  afterward  dealt  with 
the  property  as  their  own,  and  made  deeds  of  partition  with 
the  knowledge  and,  perhaps,  in  the  presence  of  Hill,  and  with- 
out any  participation  therein,  or  objection  on  his  part.  This 
testimony  was  admitted,  under  objection,  on  the  grounds  that 
*^  it  was  not  the  best  evidence  of  a  conveyance,  and  that  it  was 
irrelevant  and  incompetent.  The  plaintiff  alleged  a  convey- 
ance from  Hill  to  Tracy,  as  the  mode  by  which  he  acquired 
his  title,  and  it  devolved  upon  him  to  prove  the  particular 
title  averred.  This  evidence  alone  is  certainly  not  sufficient  to 
establish  the  fact.  Had  there  been  some  direct  proof  that  a 
-  conveyance  of  the  land  had  been  in  fact  executed  and  lost,  but 
the  fact  not  clearly  established,  the  evidence  of  the  subsequent 
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acts  and  declarations  of  the  grantor  harmonizing  with  the 
hypothesis  that  a  deed  had  in  fact  heen  given,  would  be  admis- 
sible, perhaps,  as  tending  to  support  the  other  evidence,  and 
as  against  a  stale  claim,  might  be  entitled  to  some  considera- 
tion. But  it  would  be  dangerous  to  rely  upon  such  declara- 
tions alone  resting  in  the  memory  of  witnesses  many  years 
after  the  party  making  the  declarations  and  performing  the 
acts  is  dead,  and,  therefore,  unable  himself  to  protect  his 
estate.  This  is  not  secondary  evidence  even.  No  conveyance 
was  attempted  to  be  directly  proved.  The  Court  was  simply 
asked  to  infer  that  that  there  had  been  a  conveyance  from  Hill 
and  Tracy  from  the  general  declaration  that  he  had  sold  out 
his  interest,  and  from  the  fact  that  other  parties  assumed  to 
own  the  land  without  any  apparent  objection  on  his  part. 
Hill  died  in  1855,  soon  after  the  alleged  acts  and  declarations. 
We  do  not  think  the  Court  was  authorized  to  find  a  convey- 
ance from  Hill  to  Tracy  upon  this  testimony,  and  without 
such  finding  several  of  the  findings  necessary  to  sustain  the 
judgment  are  not  justified  by  the  evidence. 

We  feel  compelled,  therefore,  to  grant  a  new  trial.  The 
•defendant.  Lynch,  administrator  of  Hill,  is  the  only  party  who 
has  appealed;  as  to  him,  only,  the  judgment  is  reversed  and 
a  new  trial  ordered. 


H.  LEFFINGWELL  v.  FREDERICK  GRIFFING. 

Ordeb  not  Appealable. —  An  appeal  does  not  lie  from  an  order  directing  a 
statement  on  motion  for  new  trial  to  be  settled. 

Statement  on  Appeal  pbom  an  Obdbb. —  If,  on  appeal  from  an  order  made 
after  judgment,  the  sUtement  contains  facts  outside  the  record  and  affi- 
davit, It  should  specify  the  grounds  upon  which  appellant  will  rely. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  recovered  a  money  judgment  in  the  Court 
below,  and  defendant  filed  a  statement  on  motion  for  a  new 
trial.     Notice  was  given  for  a  settlement  of  the  statement  on» 


Oct.,  18C5.]  Leffinoweli,  v.  Griffino.  195 


Opinion  of  the  Court  —  Shatter,  J. 


a  day  named,  but  before  the  time  defendant  paid  the  judg- 
ment, and  plaintiff's  attorney  entered  a  satisfaction.  Xeither 
party  appeared  at  the  time  named  for  a  settlement  of  the 
statement.  Defendant's  attorney  afterwards  gave  notice  for 
a  settlement  of  the  statement,  and  both  parties  appearing^ 
plaintiff's  attorney  objected  to  a  settlement  on  the  ground  that 
the  motion  had  been  abandoned.  The  Court  overruled  the 
objection. 

The  other  facts  are  stated  in  the  opinion  of  the  Court, 

Grey  &  Brandon,  for  Appellant 

Brooks  &  Whitney,  for  Respondent. 

Ey  the  Court,  Siiaftee,  J. 

This  appeal  is  from  an  order  overruling  plaintiff's  objections 
to  defendant's  motion  for  settlement  of  a  statement  on  motion 
for  new  trial,  and  ordering  said  statement  to  be  settled. 

The  order  is  not  appealable.  It  Avas  made  in  the  course  of 
proceedings  taken  with  a  view  to  a  new  trial,  and  is  no  more 
the  subject  of  appeal  than  the  order  made  in  the  course  of 
the  same  proceedings  fixing  the  13th  of  February,  1865,  as 
the  day  for  settling  the  statement. 

Further,  there  is  no  specification  of  grounds  in  the  state- 
ment accompanying  the  appeal.  The  appeal  is  not  based 
alone  upon  the  affidavit  contained  in  the  record,  but  upon  the 
affidavit  aided  by  a  statement  of  facts  aliunde,  and  is  within 
the  principle  of  Hoggin  v.  Clark,  28  Cal.  162 

The  appeal  is  dismissed. 
Vol.  XXIX.— u 
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DONAT  CURIAC  v.  ALBERT  PACKARD  and  LEWIS 

T.  BURTON. 

DiscHABOB  OF  SunETiES  ON  BoND  TO  SHEBiriT. —  If  the  principals  in  a  bond 
given  to  a  Sheriff  to  release  goods  from  attachment,  tender  to  the  plaintiff 
In  the  attachment  suit  the  full  amount  of  his  debt  and  costs,  and  the 
plaintiff  refuses  to  receive  the  tender,  the  sureties  are  discharged  from  their 
obligation  on  the  bond ;  and  for  the  purpose  of  discharging  the  sureties,  It 
is  not  necessary  that  such  tender  be  paid  Into  Court,  or  kept  good. 

Undebtakino  to  procubb  Relrasb  of  Attachment. —  An  undertaking  given 
to  a  Sheriff  to  procure  a  release  of  goods  attached,  is  for  the  benefit  of  the 
plaintiff,  who  may  sue  on  It,  and  if  the  Sheriff  takes  a  sufficient  statutory 
undertaking,  he  has  no  further  responsibility. 

FoBM  OF  Undebtakino  to  Dischabob  Goods  Attached. —  A  common  law  bond, 
in  form,  upon  the  prescribed  statutory  conditions,  given  to  a  Sheriff  to 
procure  a  discharge  of  goods  attached,  Is  a  sufficient  compliance  with  the 
provisions  of  the  statute. 

Admission  of  Incompetent  Testimony  without  Objection. —  If  testimony 
not  competent  in  law  to  prove  a  tttfit  is  admitted  without  objection,  and  the 
testimony  Is  treated  by  the  parties  as  competent  in  the  Court  below,  the 
question  as  to  its  competency  cannot  be  raised  in  the  appellate  Court. 

Appeal  from  the  District  Court,  First  Judicial  District, 
Santa  Barbara  County. 

The  following  is  the  bond  given  to  the  Sheriff  on  which 
suit  was  brought: 

"  Know  all  men  by  these  presents,  that  we,  Domingo  Abadie 
&  Brothers  as  principals,  and  Albert  Packard  and  Lewis  T. 
Burton  as  sureties,  are  held  and  firmly  bound  unto  Thomas 
Dennis,  Sheriff  of  the  County  of  Santa  Barbara,  in  the  sum  of 
twenty-five  hundred  dollars,  lawful  money  of  the  United  States, 
for  the  payment  of  which,  well  and  truly  to  be  paid  to  the  said 
Sheriff  or  his  assigns,  for  which  payment,  well  and  truly  to  be 
paid,  we  bind  ourselves,  our  heirs  and  assigns,  jointly  and 
severally  by  these  presents,  sealed  with  our  seals,  and  dated 
this  16th  day  of  December,  1862. 

"  The  condition  of  the  above  obligation  is  such  that,  whereas 
the  above  named  Sheriff  has  by  virtue  of  a  writ  of  attach- 
ment, issued  under  the  seal  of  the  above  named  Court,  levied 
upon  tlie  stock  of  goods  now  in  the  Washington  Store,  in  the 
City  of  Santa  Barbara;  now,  therefore,  if  the  said  plaintiff 
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recover  judgment  as  against  the  said  defendants  in  the  above 
entitled  action,  that  the  said  judgment  will  be  well  and  truly 
paid  to  the  extent  of  said  sum  of  twenty-five  hundred  dollars, 
including  costs/* 

'llie  other  facts  are  stated  in  the  opinion  of  the  Court. 

S.  F.  &  J.  Reynolds,  for  Appellant,  argued  that  the  bond 
was  a  simple  bond  of  indemnity  to  the  Sheriff ;  that  the  plain- 
tiff in  the  action  had  no  interest  in  it,  and  that  a  tender  to  him 
did  not  discharge  the  sureties.  They  further  contended  that 
even  admitting  a  tender  to  the  plaintiff  could  discharge  the 
sureties,  that  the  tender  was  not  good  because  the  money  was 
not  paid  into  Court  with  the  plea,  and  cited  Grab.  Prac.  249 ; 
Petlin  V.  Shelion,  1  Strange,  638 ;  and  1  Tidd's  Prac.  640, 
643.  They  further  insisted  that  if  the  bond  was  not  one  of 
indemnity  to  the  Sheriff,  it  was  a  covenant  to  pay  the  amount 
of  the  judgment,  to  secure  which  the  property  was  attached, 
and  cited  Post  v.  Jackson,  17  John.  245. 

Eugene  Lies,  for  Respondent,  argued  that  the  tender  once 
made,  released  the  sureties,  inasmuch  as  they  merely  undertook 
that  the  principal  would  do  the  very  thing  which  he  did  do 
when  he  made  the  tender,  and  cited  Hayes  v.  Josephi,  26  Cal. 
535. 

By  the  Court,  Sawteb,  J, 

Plaintiff,  Curiae,  sued  the  firm  of  D.  Abadie  Preres,  Decem- 
ber 15th,  1862,  and  attached  their  stock  of  goods.  There- 
upon Abadie  Freres,  as  principals,  with  defendants  Packard 
and  Burton  as  sureties,  gave  to  the  Sheriff  a  bond  entitled  in 
said  cause,  in  the  sum  of  two  thousand  five  hundred  dollars, 
reciting  the  attachment  by  him  of  said  goods,  and  conditioned 
that  "  if  the  said  plaintiff  recover  judgment  as  against  the  said 
defendants  in  the  above  entitled  action,  that  the  said  judgment 
will  be  well  and  truly  paid  to  the  extent  of  the  said  sum  of 
two  thousand  five  hundred  dollars,  including  costs."       Upon 
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the  execution  of  the  bond,  the  property  attached  was  released. 
The  next  day  after  giving  the  said  bond,  (December  IGtli)  the 
defendants  in  that  suit,  Abadie  Frcres,  tendered  to  the  plain- 
tiff in  the  suit  the  sum  of  two  thousand  dollars  —  the  principal 
of  the  note  in  suit  —  in  United  States  legal  tender  notes,  claim- 
ing that  they  should  be  received  at  their  face;  and  the  full 
amount  of  interest  and  costs  accrued  in  the  suit  in  coin.  The 
plaintiff  offered  to  receive  the  legal  tenders  at  their  market 
Talue,  and  credit  the  amount  on  the  notes,  but  refused  to 
receive  the  sums  tendered  at  the  full  value  expressed  on  the 
face  of  the  notes.  A  paper  entitled  in  the  cause  admitting 
the  tender  as  above  stated,  signed  "  Charles  E.  Huse,  attorney 
for  plaintiff,"  was  filed  in  that  cause.  Defendants  never 
answered,  and  judgment  by  default  was  entered  against  them, 
March  18th,  1864,  for  the  amount  of  the  note,  interest  and 
coats.  The  judgment  not  being  paid,  the  Sheriff  assigned  the 
beforementioned  bond,  executed  by  defendants,  Packard  and 
Burton,  as  sureties  for  "  Abadie  Freres,"  to  plaintiff.  Curiae, 
who  thereupon  commenced  this  suit.  The  defendants,  in  their 
answer,  aver  that  after  the  making  of  the  said  bond  the  said 
principals,  "Abadie  Ereres,"  tendered  to  plaintiff  the  full 
amount  of  the  sum  due  in  the  action  against  them,  which  the 
bond  was  given  to  secure,  together  with  interest  and  costs 
then  accrued,  and  that  thereby  the  said  sureties  became  and 
were  discharged.  Upon  the  trial  tbe  Court  found  the  facts  as 
alleged,  held  the  sureties  to  be  discharged  by  the  tender,  and 
accordingly  rendered  judgment  for  defendants.  A  motion  for 
new  tfial  having  been  made  and  denied,  the  plaintiff  appealed 
from  the  order. 

Appellant  insists  that  the  only  evidence  of  the  tender  is  the 
admission  in  writing,  by  plaintiff's  attorney,  filed  in  the  case 
of  Curiae  v.  Abadie  et  al.,  and  that  the  admission  thus  madr 
in  another  ease  by  the  attorney  of  record  is  not  evidence  of 
the  fact  in  this  case.  The  Judge,  in  his  finding,  says  the  facts 
were  admitted.  J!he  statement  does  not,  however,  directly 
60  state.  But  it  appears  by  tlie  statement  that  "  the  defendant 
offered  and  read  in  evidence,  without  objection,  the  admission 
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of  Charles  E.  Huse,  attorney  for  plaintiff  in  said  action  of 
Curiae  V.  Abadie  Brothers  *  *  *  as  follows:"  giving  a 
copy  of  the  admission  in  writing  before  referred  to<  And  that 
"at  the  trial  the  plaintiff  asked  the  Court  to  decide,  as  a 
matter  of  law,  *  that  the  tender  of  greenbacks  made  by  Abadie 
Brothers,  in  Curiae  v.  Abadie  Brothers,  which  was  not  a(^ 
cepted,  nor  was  the  money  paid  into  Court,  furnished  no 
defense  to  Packard  and  Burton,  the  defendants  in  the  present 
action/  That  the  Court  refused  so  to  decide,  to  which  ruling 
of  the  Court  the  plaintiff  excepted."  No  question  as  to  the 
competency  of  this  evidence  to  prove  the  fact  of  tender 
appears  to  have  been  made  at  the  trial.  Xor  do  we  under- 
stand this  to  be  the  point  of  the  specification  of  the  ground 
of  new  trial  in  the  statement.  But  the  question  raised  was 
as  to  whether  the  facts  shown  constituted  a  valid  tender.  The 
testimony  having  been  admitted  to  prove  the  fact,  without 
objection,  and  treated  as  competent,  and  the  fact  of  the  tender 
having  been  treated  by  all  parties  as  proved,  it  is  now  too 
late  for  the  first  time  to  raise  the  question,  even  admitting, 
for  the  purposes  of  the  argument,  the  testimony  to  be  incom- 
petent. Had  the  objection  been  made  at  the  proper  time,  other 
testimony  would  doubtless  have  been  introduced. 

The  question,  therefore,  is,  did  the  tender  discharge  the 
sureties?  We  think  it  did.  The  contract  of  the  defendants, 
both  in  substance  and  form,  was  one  of  suretyship,  to  secure 
the  sum  due  the  planitiff  from  Abadie  Brothers  —  if  anything 
should  be  found  due  —  to  the  amount  of  twenty- five  hundred 
dollars.  The  full  amount  due  for  principal,  interest  and  costs 
of  suit,  was  subsequently  tendered  in  lawful  money  by  Abadie 
Brothers  to  the  plaintiff,  and  he  had  an  opportunity  to  receive 
his  money  from  the  principals  in  the  bond.  His  refusal  to 
accept  it  was  a  breach  of  good  faith  toward  the  sureties,  and 
their  interests  were  imperilled  by  the  wrongful  acts  of  the 
plaintiff.  The  averments  of  plaintiff's  complaint  show,  that, 
in  point  of  fact,  the  principals  have  become  ^'utterly  bank- 
rupt," so  that,  in  all  probal)ility,  if  plaintiff  should  recover  in 
thia  action,  the  loss  would  fall  upon  the  sureties  —  and  this  in 
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consequence  of  the  act  of  the  plaintiflF.  Such  liability  to  loss 
is  the  reason  given  for  the  rule  that  sureties  are  discharged 
by  any  act  of  bad  faith  in  relation  to  their  contract  on  the  part 
of  their  obligees. 

"  The  contract  of  suretyship  becomes  extinct  or  discharged 
by  a  lawful  tender  made  by  the  principal  or  his  authorized 
agent  to  the  creditor  or  his  authorized  agent"  (Bouvier's 
Law  Dictionary,  title,  "Suretyship.")  But  we  have  recently 
fully  discussed  the  rights  of  sureties  in  the  case  of  Hayes  v. 
Josephi,  26  Cal.  535.  We  there  said:  "  So  when  the  mlbans 
of  satisfying  the  debt  subsequently  comes  into  the  hands  of 
the  creditor,  and  he  does  not  avail  himself  of  such  means^  but 
parts  with  them  without  the  knowledge  or  consent  of  the 
surety,  the  surety  is  discharged.  {Baker  v.  Briggs,  8  Pick. 
129 ;  Hays  v.  Ward,  4  John.  Ch.  129 ;  8  Serg.  and  R  457 ; 
Serg.  and  R.  167.)  Under  these  authorities,  certainly  a  tender 
by  the  principal  debtor,  and  a  refusal  by  the  creditor  to  accept 
the  money,  would  discharge  the  surety."  We  see  no  reason 
to  doubt  the  soundness  of  these  views.  Defendants  were  sure- 
ties for  the  debt  for  which  the  tender  was  made,  and  the  ques- 
tion is  not,  what  might  be  its  effect  upon  the  question  of  costs 
between  the  parties  to  the  suit — but  whether  there  was  such 
a  tender  as  made  it  the  duty  of  the  plaintiff  to  receive  the 
money  and  exonerate  the  sureties. 

We  think  the  new  trial  was  properly  denied^  even  though 
the  particular  reason  assigned  may  not  have  been  the  proper 
one. 

Order  denying  new  trial  affirmed. 

By  the  Court,  Sawyer,  J.,  on  rehearing. 

When  a  rehearing  was  granted,  we  had  overlooked  a  clause 
in  section  one  hundred  twenty-three  of  the  Practice  Act,  as 
amended  in  1860,  and  were  under  the  impression  that  sections 
one  hundred  thirty-six  and  one  hundred  thirty-seven  controlled 
the  case. 

Section  one  hundred  twenty-three  of  the  Practice  Act  pro- 
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vides  that  the  writ  of  attachment  shall  be  directed  to  the 
Sheriff,  etc,  and  requires  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant,  etc.,  "  unless  the  defendant  gives  him 
security  by  the  undertaking  of  at  least  two  sufficient  sureties  to 
satisfy  such  demand,  besides  costs;  or  in  an  amount  equal  to 
the  value  of  the  property  which  h^xs  been  or  is  about  to  be 
attached,  in  which  case  to  take  such  undertaking,"  The  under- 
taking, then,  if  sufficient  and  answers  the  requirements  of  the 
statute,  is  to  be  taken  when  the  property  '*has  been"  as  well 
as  Avhen  it  "is  about  to  be  attached."  The  imdertaking 
required  by  the  statute  is  to  be  taken  instead  of  the  property 
of  the  defendant,  and  is  for  the  benefit  of  the  plaintiff,  who  is 
the  party  in  interest,  and  not  for  the  protection  of  the  Sheriff. 
It  is  the  mode  prescribed  by  the  statute  for  securing  the 
demand  pending  the  action.  If  the  Sheriff  takes  a  sufficient 
statutory  undertaking  his  duty  in  the  premises  is  discharged, 
and  he  has  no  further  responsibility  in  the  matter.  The  rest 
concerns  the  plaintiff  and  the  sureties  on  the  undertaking.  It 
only  remains  to  be  determined  whether  the  instrument  in  suit 
fulfils  the  requirements  of  the  statute.  It  was  evidently 
intended  to  be — and  we  think  it  substantially  is  —  a  compli- 
ance with  the  provisions  of  section  one  hundred  twenty-three. 
It  is  under  seal  and  in  the  form  of  a  common  law  bond  with  a 
condition.  But  the  statute  does  not  prescribe  the  form  of  the 
instrument  It  is  to  be  an  undertaking,  and  an  undertaking 
is  an  engagement  by  one  of  the  parties  to  a  contract  to  the 
other,  and  not  the  mutual  engagements  of  the  parties  to  each 
other.  There  is  necessarily  an  engagement  by  the  party  on 
one  side  only.  (Bouv.  Law  Die,  611.)  It  may  be  under  seal 
in  the  form  of  a  common  law  bond,  or  without  seal  in  any 
form  that  substantially  expresses  the  obligation  required  by 
the  statute.  {Episcopal  Church  of  St.  Peter  v.  Varian,  28 
Barb.  645;  Conklin  v.  Butcher,  6  How.  Pr.  R.  388;  Tovm  of 
Guilford  v.  Oomell,  4  Abb.  220.)  The  sureties  undertake  that 
the  judgment  shall  be  paid,  including  costs,  to  the  extent  of 
two  thousand  five  hundred  dollars.  There  is  no  complaint 
made  that  this  amount  is  not  equal  to  the  value  of  the  prop- 
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erty  attached.  .We  think  the  undertaking  a  substantial  com- 
pliance with  the  statute.  That  being  so,  it  is  an  obligation 
in  favor  of  plaintiflf  in  the  action,  notwithstanding  it  runs  in 
the  name  of  the  Sheriff.  The  plaintiff  is  the  real  party  in 
interest,  and  he  may  sue  upon  it  as  such.  Section  one  hun- 
dred thirty-four  provides  that  "If  the  execution  be  returned 
unsatisfied,  in  whole  or  in  part,  the  plaintiff  may  prosecute  any 
undertaking  given  pursuant  to  section  one  hundred  twenty- 
three."  It  was  so  held  in  relation  to  a  bond  under  seal,  run- 
ning in  the  name  of  the  State  of  California,  given  to  procure 
an  attachment  under  section  one  hundred  twenty-two,  where 
there  was  no  such  express  provision  as  is  contained  in  section 
one  hundred  thirty-four.  {Taaffe  w.  Rosenthal,  7  Cal.  515; 
see,  also,  Baker  v.  Bartol,  7  Cal.  553.)  The  tender  was  made 
to  the  plaintiff,  the  real  party  in  interest,  and  discharged  the 
sureties.  And  for  the  purpose  of  discharging  the  sureties  it 
was  unnecessary  that  the  tender  should  be  kept  good.  The 
judgment  rendered  on  the  former  hearing  was  correct. 
Order  denying  a  new  trial  affirmed. 


JAMES  L.  McIX>]NrALD,  WILLIAMSON"  GRAHAM,  ato 
JOEL  STODDARD  v,  BENJAMIX  ASKEW,  Sr,  BEN- 
JAMIN ASKEW,  Jr.,  and  A.  ASKEW. 

IKTEREST  IN  WATER  ACQriRED  BY  APPROPRIATION. —  The  Interest  in  water 
acquired  by  one  who  locates  on  the  bank  of  a  stream,  and  appropriates  the 
waters  of  the  same  for  machinery.  Is  not  property  in  the  water  aa  such,  bat 
the  ri^ht  to  the  momentum  of  its  fall  at  the  point  of  location  and  to  the 
flow  of  the  water  in  its  natural  course  above. 

Affect  of  Sale  of  Water  in  a  Strfj^m  on  Prior  Right  to  iTs.TfSE. —  If 
one  who  has  appropriated  a  part  of  the  water  of  a  stream  to  propel 
mnchlDcry  at  a  point  on  the  same,  makes  a  conveyance  of  all  his  interest 
in  the  water  of  the  stream  to  one  who  h«8  a  ditch  above,  he  does  not 
thereby  lose  his  prior  rlpht  to  the  water  which  flows  down  after  the  sale, 
as  against  one  who  appropriated  the  water  of  the  stream  below  him  after 
his  appropriation,  but  before  his  sale. 

Same. —  A  person  who  has  built  a  mill  on  a  stream  and  appropriated  a  part 
of  its  water  to  propel  machinery,  does  not  lose  his  prior  riprht  oyer  one  who 
has  claimed  the  water  below  him  for  mining  purposes,  by  a  sale  of  hia 
Interest  in  the  water  of  the  stream  to  be  used  In  a  ditch  above. 
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Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Tuba  County. 

The  plaintiffs'  grantors,  in  the  beginning  of  1850,  erected  a 
mill  on  the  banks  of  Bear  Eiver,  and  appropriated  water  from 
the  stream  to  propel  its  machinery.  Afterwards  defendants 
located  a  mining  claim  below  the  mill,  and  erected  a  dam  to 
turn  the  water  of  the  stream  on  to  the  bank  to  work  tlie 
claim.  Plaintiffs  complained  that  the  backwater  from  the 
dam  impeded  their  waterwheel. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

t7.  L,  Ashford,  and  G.  N.  Swezy,  for  Appellants* 

The  proposition  of  the  Court  below  that  the  sale  to  the 
Bear  River  Company  rendered  the  prior  rights  of  the  plain- 
tiffs to  their  flouring  mill  and  appendages,  or  mill  site,  sub- 
servient and  subsequent  to  the  rights  of  the  defendants,  wo 
think  wrong.  We  say  the  plaintiffs  had  a  mill  and  mill  site, 
both  older  in  location  than  any  rights  of  the  defendants.  Xow, 
we  claim  that  whether  that  mill  was  run  by  steam,  horse, 
water,  or  wind  power,  that  the  defendants,  who  came  there 
after  that  mill  was  erected,  had  no  right  to  flood  that  mill,  or 
back  water  up  so  as  to  interfere  with  the  running  or  the  use 
and  enjoyment  of  the  same  by  the  plaintiffs.  This  they  would 
not  have  a  right  to  do,  even  if  the  defendants  abandoned  the 
use  of  the  mill  as  a  mill,  and  converted  it  into  a  residence. 
It  is  the  plaintiffs'  superstructure,  and  being  located  there 
prior  to  any  rights  of  the  defendants,  the  defendants  have  no 
right  to  flood  the  same,  nor  any  part  thereof;  it  matters  not 
to  what  use  the  plaintiffs  may  put  it. 

Again,  let  us  suppose  that  the  plaintiffs  in  digging  a  well 
near  said  mill  should  strike  a  constant  nmning  stream  suffi- 
ijient  to  run  said  mill,  and  that  the  same  could  be  turned  on 
to  the  waterwheel  with  less  expense  than  damming  the  river 
and  turning  the  water  as  now  used;  or  suppose  that  some 
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ditch  company  should  bring  along  by  plaintiffs'  mill  a  pure, 
clear  stream  of  water,  and  offer  theui  a  supply  to  run  their 
mill  at  a  sum  greatly  less  than  tho  expense  of  keeping  in 
repair  the  dam,  race,  and  flume,  now  used  in  turning  the 
present  water  upon  said  wheel ;  or  suppose  the  plaintiffs  should 
conceive  it  to  be  of  less  expense,  and  more  certain  to  obtain  a 
constant  supply,  to  bring  the  waters  of  another  stream  to  their 
mill  for  the  propelling  of  the  same;  and  that  in  all  of  these 
cases,  without  changing  the  said  mill,  waterwheel,  or  tail-race, 
the  plaintiff  should  abandon  his  water  privileges  and  substi- 
tute the  waters  so  obtained  in  the  stead  thereof,  could  it  be 
contended  in  such  cases,  or  in  any  one  of  them,  that  the 
defendants  would  have  a  right  to  flood  said  mill,  waterwheel, 
or  tail-race,  with  their  dam,  or  otherwise,  on  account  thereof, 
interfere  with  the  use  or  enjoyment  by  plaintiffs  of  their  said 
l^roperty  ? 

The  Court  finds  that  the  plaintiffs  had  the  right  to  one 
thousand  inches  of  the  waters  of  Bear  River.  The  complaint 
avers,  and  such  averment  is  not  put  in  issue,  that  the  plaintiffs 
liad  a  "  water  privilege  of  said  Bear  River  for  the  propulsion 
and  running  of  said  mill."  The  Court  does  not  say  where  on 
said  Bear  River  that  the  one  thousand  inches  of  water  right 
was  situated.  If  it  is  the  same  referred  to  in  the  complaint, 
then  of  course  it  is  connected  with  the  mill,  and  must  be 
located  near  the  mill.  If  a  water  right  independent  of  the 
mill,  then  it  has  no  right  to  figure  here,  and  it  matters  not  to 
Avhom  the  plaintiffs  have  sold  it,  or  what  the  plaintiffs  have 
done  with  it.  If  it  is  the  water  right  referred  to  in  the  com- 
plaint, and  used  in  the  propelling  of  the  mill,  it  was  simply  a 
right  to  use,  for  the  purposes  of  their  mill,  the  water  of  Bear 
River,  as  known  and  understood  to  be  Bear  River,  at  the  point 
of  said  mill.  It  was  to  the  waters  at  that  point  the  plaintiffs' 
right  existed.  And  we  claim  that  in  case  the  plaintiffs  sold  or 
relinquished  all  their  rights  to  the  waters  ten  miles  above  that 
point,  it  is  not  a  sale  or  relinquishment  of  all  their  rights  to 
the  use  of  the  waters  of  Bear  River  at  the  point  of  their  mill ; 
and  the  rights  of  the  plaintiffs  would  not  thereby  become  sub- 
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ject  or  subsequent  to  the  defendants,  even  if  the  law  is  as  laid 
down  by  the  Court  below. 

W,  C,  Belcher,  and  J.  0.  Goodwin,  for  Respondents. 

Pending  the  Litigation  plaintiffs  sold  that  right,  and  it  does 
not  matter  whether  the  sale  was  to  A.  or  B.  The  sale  was 
the  materia]  fact,  and  that  is  found.  Moreover,  having  simply 
a  right  of  use  at  their  mill,  they  sold  the  body  of  the  water 
to  be  taken  out  of  the  river  several  miles  above  their  mill  and 
carried  away,  and  thus  deprived  the  defendants  as  well  as 
thembelves  of  its  use.  By  this  sale  plaintiffs  parted  with  all 
the  right  they  had  acquired  by  their  prior  location,  and  what- 
ever rights  they  now  have  to  use  the  waters  of  the  river  for 
milling  or  other  purposes  have  been  acquired  subsequent  to 
the  sale,  and  are  subject  to  defendants'  right  of  use  for  work- 
ing their  mines.  This  was  the  conclusion  of  the  District  Court, 
and  we  think  its  judgment  in  the  case  should  be  affirmed. 

But  counsel  urge  very  earnestly  that  plaintiffs  have  a  mill 
site  and  a  valuable  mill  which  they  ought  at  least  to  have  the 
privilege  of  running  by  steam  or  water  brought  in  from  some 
source  other  than  Bear  Kiver,  and  that  defendants  ought  not 
to  be  permitted  to  interfere  with  the  use  and  enjoyment  of 
their  mill  site,  or  mill,  even  if  they  have  sold  away  the  water 
that  furnished  the  motive  power,  and  deprived  defendants  as 
well  as  themselves  of  its  use.  The  plain  answer  to  all  that  is, 
that  it  nowhere  appears  in  this  case,  nor  is  it  a  fact  that  the 
defendants  have  in  any  way  interfered  with  plaintiffs'  mill  site 
or  mill,  except  so  far  as  it  is  charged  they  had  impeded  the 
convenient  use  of  Uieir  waterwheel.  The  waterwheel  is  use- 
less without  water  to  move  it,  and  may  properly  be  said  to  be 
appurtenant  to  the  water  right.  The  water  right  they  sold, 
and  if  our  proposition  be  correct,  that  having  sold  all  the  right 
they  had  acquired  by  prior  location,  and  more,  all  the  rights 
they  now  have  to  use  the  waters  of  Bear  River  for  milling  or 
other  purpose  is  subsequent  and  subject  to  the  right  of  defend- 
ants to  use  the  same,  they  cannot  complain. 
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This  is  an  action  to  restrain  the  defendants  from  erecting  a 
dam  across  Bear  Eiver,  whereby,  as  the  complaint  alleges,  the 
water  of  the  river  will  be  impeded  in  its  usual  current  and 
flowed  back  upon  the  wheel  of  the  plaintiffs'  flouring  mill, 
thereby  preventing  the  running  of  said  mill,  to  the  irreparable 
damage  of  the  plaintiffs. 

The  defendants,  by  a  supplemental  answer,  filed  by  leave  of 
the  Court,  admitted  that  the  plaintiffs  at  the  commencement 
of  the  action,  were  the  owners  and  entitled  to  the  use  of  the 
water  at  their  mill  to  the  extent  of  one  thousand  inches  and 
no  more;  but  they  averred  that  pending  the  action  and  on  the 
I7th  of  December,  1862,  the  plaintiffs  "conveyed  by  deed  to 
the  Bear  River  and  Auburn  Water  and  Mining  Company  all 
the  waters  of  Bear  River  to  the  capacity  of  the  water  ditches 
and  works  of  the  said  company,  to  \vit:  the  water  ditch 
known  as  the  Bear  River  and  Auburn  Water  and  ^Mining 
Company's  Ditch,  and  the  water  ditch  known  as  the  Gold  Hill 
Ditch.  That  the  capacity  of  the  ditch  first  named,  on  the  day 
the  deed  was  executed,  was  more  than  two  thousand  inches, 
and  the  capacity  of  the  Gold  TTill  Ditch  ono  thousand  inches. 
That  both  said  ditches  take  the  waters  of  the  said  river  from 
the  channel  thereof  at  points  more  than  ten  miles  alx>ve  the 
plaintiffs'  said  mill.  That  the  plaintiffs  claimed  and  owned 
the  said  one  thousand  inches  by  virtue  of  a  location  and  appro- 
priation in  or  about  the  year  1849  or  1850,  and  prior  to  tho 
construction  of  the  dam  of  the  defendants  and  the  location  and 
appropriation  of  the  waters  of  said  river  by  them  for  mining 
purposes,  which  event  took  place  in  1853.  Tliat  at  all  times 
since  the  said  sale  and  conveyance  of  the  waters  of  Bear  River 
on  the  17th  of  December,  1862,  the  Bear  River  and  Auburn 
Water  and  Mining  Company  have  taken  out  and  diverted  from 
the  river,  at  the  heads  of  their  said  ditches,  and  more  than  ten 
miles  above  the  plaintiffs'  said  mill,  all  the  waters  of  the  river 
to  the  full  capacity  of  the  ditches,  and  at  all  times  and  seasons 
since  the  said  date  much  more  than  one  thousand  inches,  the 
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amomit  to  which  plaintiffs  were  entitled  by  virtue  of  their 
prior  appropriation.  That  the  Bear  Kiver  and  Anbum  Water 
and  Mining  Company,  by  means  of  their  said  ditches,  conduet 
the  waters  a  long  distance  away  from  the  river  and  so  nse  and 
appropriate  the  same  that  no  part  thereof,  or  if  any,  very  little, 
and  less  than  one  hnndred  inches  of  the  same,  is  returned  or 
comes  back  to  the  cannel  of  said  river  at  or  above  the  mill  of 
the  plaintiffs  or  the  dam  of  the  defendants." 

The  trial  was  by  the  Court,  who  found  that  the  admitted 
prior  right  of  the  plaintiffs  was  limited  to  one  thousand  inches. 
That  thereafter  and  prior  to  the  commencement  of  the  action, 
the  defendants  located  a  mining  claim  below  the  plaintiffs' 
mill,  and  erected  a  dam  across  the  river  for  the  purpose  of 
raising  and  running  the  water  npon  their  mining  ground. 
That  pending  the  litigation,  the  plaintiffs  conveyed  to  the 
Bear  River  and  Auburn  Water  and  Mining  Company,  all  their 
right,  title,  and  interest  in  and  to  the  waters  of  Bear  River,  or 
sufficient  thereof  to  fill  the  ditches  of  the  company,  and  that 
the  ditches  are  of  greater  capacity  than  the  amount  claimed  by 
the  plaintiffs.  That  during  a  large  portion  of  the  year  the 
Bear  River  Company  use  almost  the  entire  volume  of  the  water 
of  the  river,  but  that  below  their  dams  and  above  the  plain- 
tiffs' mill,  there  are  some  small  tributaries  coming  to  Bear 
River,  sufficient  to  run  the  mill,  even  at  the  low  stage  of  the 
water,  a  portion  of  the  time.  That  at  the  lowest  stage  the 
water  of  the  said  tributaries  and  waste  water  from  the  said 
ditches  amounts  to  seventy-five  inches,  and  that  the  mill  can 
run  one  stone  upon  seventy  inches. 

The  Court  considered  that  the  plaintiffs,  "by  the  sale  of 
their  water,  and  all  of  it,  to  the  Bear  River  Company,  had 
lost  their  prior  right;  and  if  they  then  laid  a  new  claim  to 
the  use  of  the  surplus  water  of  Bear  River,  it  being  later  in 
time,  the  claim  must  be  subservient  to  the  claim  of  defendants 
for  their  mining  purposes ;  and  their  claim  is  to  raise  their  dam 
to  the  height  of  five  feet.  This  claim  of  defendants  is  prior 
in  right  to  any  new  claim  of  water  made  by  plaintiffs  subse- 
quent to  the  sale  of  their  original  right  of  nse,  and  this  claim 
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they  are  entitled  to  use  in  any  legitimate  manner,  with  all  its 
incidents.  It  is  true,  even  a  legitimate  and  reasonable  use  by 
defendants  of  their  claim  may  work  an  injury  to  the  plaintiffs ; 
but  whatever  rights  the  plaintiffs  now  have  to  the  use  of  the 
water  in  the  running  of  their  mill  must  be  subject  to  the  now 
prior  rights  of  defendants."  On  these  views  judgment  was 
entered  for  the  defendants,  dissolving  the  temporary  injunc- 
tion and  dismissing  the  suit  with  costs. 

It  will  be  observed  that  the  reasoning  proceeds  upon  the 
assumption  that  the  rights  which  the  plaintiffs  had  acquired 
by  reason  of  their  location  and  appropriation  in  1849-50, 
passed  to  the  Auburn  Water  and  Mining  Company  by  the 
deed  of  December  17th,  1862;  and  if  such  was  the  fact,  the 
conclusion  at  which  the  Court  arrived  may,  for  the  purposes 
of  this  hearing  be  taken  as  correct.  But  we  do  not  consider 
that  the  subject  matter  of  the  conveyance  was  identical  with 
the  rights  vested  in  the  plaintiffs,  and  for  the  protection  of 
which  this  suit  was  instituted. 

In  the  first  place,  the  interest  of  the  plaintiffs  in  the  waters 
of  Bear  River  related  to  the  point  where  their  dam  was  built 
and  where  the  mill  stood;  while  the  interest  conveyed  related 
to  a  point  where  the  then  existing  ditches  of  the  grantees  tapped 
the  river  ten  miles  above.  That  which  the  plaintiffs  parted 
with  is  not  identical,  then,  with  that  which  they  had,  in  the  mat- 
ter of  location  or  position. 

Interest  acquired  in  water  hy  appropriation,  or  purchase  aaid 
sale  of  the  same. 

But,  further,  the  interest  vested  in  the  plaintiffs,  and  the 
interest  conveyed  by  them,  differ  in  essential  nature.  The 
interest  acquired  by  the  plaintiffs  through  their  prior  location 
was  not  a  property  in  the  water  as  such.  {Eddy  v.  Simpson, 
3^  Cal.  251 ;  Kidd  v.  Laird,  15  Cal.  179,)  but  a  right  to  the 
momentum  of  its  fall  at  the  point  where  the  stream  was  crossed 
by  the  dam,  and  to  the  flow  of  the  water  in  its  natural 
course  above  as  subservient  to  that  end.  (Kelly  v.  Natoma 
Water  Company,  6  Cal.  108;  Ang.  W.  0.  91,  96.)     The  sub- 
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ject  matter  of  the  conveyance  made  by  the  plaintiffs  was  not 
water  power,  but  water  as  such;  or  the  right  to  divert  water 
up  to  the  capacity  of  certain  existing  ditches  to  receive  it.  If 
the  proper  data  were  given,  the  amount  of  water  which  the 
grantees  thus  acquired  the  right  to  divert  might  be  stated  in 
cubic  feet  or  in  gallons.  A  grant  may  be  of  a  certain  quantity 
-of  water;  for' instance,  for  as  much  as  would  pass  through  a 
pipe  or  floodgate,  or  a  sluiceway  of  certain  dimensions;  or  it 
may  be  of  a  certain  extent  of  water  power,  as  much  and  no 
more,  as  is  required  to  operate  certain  machinery.  This  dis- 
tinction  is  as  obvious  as  it  is  important.  (Miller  ex  parte,  3 
Hill,  418 ;  Bardwell  v.  Ames,  22  Pick.  333 ;  Kennedy  v.  Scovil, 
12  Conn.  317.)  In  Mayor,  etc.  v.  Commissioners  of  Spring 
Garden,  7  Barr,  348,  it  appeared  that  the  Legislature  of  Penn- 
sylvania granted  the  privilege  of  all  the  water  power  of  the 
Kiver  Schuylkill,  and  made  a  subsequent  grant  to  the  District 
of  Spring  Garden  and  Northern  Liberties  of  the  right  to  erect 
works  and  supply  their  inhabitants  with  water  from  the  river; 
and  it  was  held  that  the  grant  and  the  acts  done  thereunder 
were  not  in  derogation  of  the  right  under  the  previous  grant 
of  the  water  power.  Said  Mr.  Chief  Justice  Gibson:  "A 
grant  of  a  water  power  is  not  a  grant  of  the  water  for  anything 
else  than  the  propulsion  of  machinery;  and  it  consequently 
does  not  exclude  the  use  of  it  by  any  one  else,  in  a  way  which 
does  not  injure  or  decrease  the  power.  A  right  may  doubtless 
be  granted,  if  a  grant  were  necessary,  to  intercept  running 
water  and  confine  it  in  reservoirs  for  separate  use;  but  the 
grant  of  such  right  would  not  be  the  grant  of  a  water  power. 
No  two  things  can  be  more  distinct  and  dissimilar. 

But  notwithstanding  the  interest  transferred  to  the  Auburn 
and  Bear  River  Water  and  Mining  Company  by  the  deed  of 
December  17th,  1862,  was  not  the  identical  interest  held  by 
the  grantors;  still  if  it  appeared  as  matter  of  fact  that  a  full 
evercise  of  the  right  conferred  by  the  deed,  would  make  the 
water  power  of  the  plaintiffs  completely  valueless,  the  judg- 
ment would  have  been  free  from  objection;  for  in  such  case 
the  element  of  irreparable  damage  would  have  been  wanting. 
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But  it  appears  by  the  findings  that  there  are  tributary  streams 
entering  the  river  between  the  head  of  the  ditches  named  in 
the  deed  to  the  Auburn  and  Bear  River  Water  and  Mining 
Company  and  the  dam  of  the  plaintiffs-,  ten  miles  below ;  and 
that  when  the  water  is  at  the  lowest  stage,  "  there  are  seventy- 
five  inches  of  water  passing  down  the  stream,  being  waste 
water  from  the  ditches  above,  and  the  water  of  Wolf  Creek,  a 
tributary  of  Bear  River,  coming  in  below  the  dams  of  the 
mining  companies  above ; "  and  that  the  mill  "  can  run  one 
stone  upon  seventy  inches  of  water."  If  the  plaintiffs'  water 
power  stands  thus  when  the  season  is  at  the  driest,  we  can- 
not 'loubt  that  in  the  wet  season  its  efficiency  is  impaired 
much  less  by  the  exercise  of  the  rights  which  passed  by  the. 
deed,  and  perhaps  not  at  all.  The  idea  that  this  residue  of 
power  is  held  by  the  plaintiffs  by  newly  acquired  right,  dating 
from  the  execution  of  the  deed  to  the  water- and  mining  com- 
pany, and  that  it  is  therefore  subservient  to  the  elder  right  of 
the  defendants,  is  not  only'opposed  to  the  view  already  taken 
—  that  the  right  of  the  plaintiffs,  acquired  in  1849,  was  neither 
transferred  specifically  by. the  deed  of  1862,  nor  rendered  val- 
ueless by  a  full  exercise  on  the  part  of  the  grantees  of  the 
rights  acquired  under  it — but  proceeds  upon  a  misconception 
of  the  nature  of  the  plaintiffs'  interest.  We  have  already 
given  our  views  on  the  question  of  its  character,  and  have  only 
to  add,  that  the  plaintiffs  had  a  prior  right  to  the  use  of  all  the 
waters  in  Bear  River,  from  its  springs  down,  in  so  far  as  such 
use  might  be  necessary  as  a  means  to  accomplish  certain 
results  at  the  dam.  The  "water  power"  to  which  the  plain- 
tiffs were  entitled  at  that  point  was  the  principal  thing  o\\Tied 
by  them,  and  its  enjoyment  was  not  dependent  upon  any 
given  section  of  Bear  River,  nor  upon  any  given  fraction  of 
its  waters.  The  streams  entering  the  river  between  the  plain- 
tiffs' dam  and  the  heads  of  the  ditches  referred  to  in  the  deed 
of  1862,  and  the  drainage  generally  of  that  intermediate  sec- 
tion, stood  in  the  same  relation  to  the  plaintiffs'  water  power 
at  the  dam  as  the  drainage  above  the  heads  of  the  ditches. 
The  original  right  of  the  plaintiffs  to  the  drainage  between  the 
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ditch  heads  and  the  dam  is  obviously  unaffected  by  the  deed, 
and  their  right  to  the  drainage  of  the  water  sheds  of  Bear 
River  above  that  point  is  unaffected  by  it  also,  except  as  it 
clothes  the  grantees  with  the  right  to  dip  or  pump  out  or  lead 
away  at  that  point  an  ascertained  or  ascertainable  amount  of 
water.  The  prior  right  of  the  plaintiffs  is  now  on  foot,  and 
the  only  effect  of  the  conveyance  is  to  subject  the  right  to  the 
hazard  of  being  less  beneficial  to  the  plaintiffs  throughout  the 
year,  or  perhaps  in  the  dry  season  only,  than  it  would  have 
been  had  the  deed  not  been  given.  The  case  stands  as  it 
would  if  the  grantees  in  the  deed  had  tapped  the  river  at  the 
ten  mile  point  and  drained  it  to  the  capacity  of  their  ditches 
for  a  period  of  five  years,  without  the  consent  and  adversely 
to  the  jjaintiffa.  The  right  acquired  by  such  adverse  posses- 
sion, however  it  mi^t  be  a  dog  upon  the  beneficial  use  of 
the  water  below,  would  in  no  sense  involve  the  plaintiffs'  prior 
right  as  such;,  nor  does  it  follow  necessarily  that  its  beneficial 
enjoyment  would  be  at  all  impeded.  Under  the  state  of  facts 
which  we  are  now  considering  argumentatively,  it  is  apparent 
that  the  defendants  herein  could  not  say  that  the  plaintiffs' 
prior  rights,  as  against  them,  were  at  an  end,  and  that  what- 
ever rights  the  plaintiffs  might  have  to  the  ffow  of  the  water 
were  newly  acquired  and  junior  to  their  own.  A  record  pre- 
senting the  state  of  facts  here  suggested  would  be  like  the  one 
now  before  us  in  every  substantial  particular. 

It  seems  to  be  conceded  that  the  plaintiffs  are  entitled  to 
judgment  for  the  specific  relief  prayed  for  in  the  complaint 
should  Ae  special  answer  be  held  to  be  invalid ;  but  inasmuch 
as  it  appears,  by  admission  in  the  supplemental  bill,  that  the 
dam,  if  raised  no  higher  than  four  feet  above  the  ori^nal  bed 
of  the  stream,  would  be  of  no  prejudice  to  the  plaintiffs,  and 
inasmuch  as  the  defendants  in  their  answer  to  the  supplemental 
complaint  aver  that  the  dam  might  be  raised  to  a  still  greater 
height  without  any  detriment  to  the  superior  rights  of  the 
plaintiffs ;  and  inasmuch  as  the  question  of  fact  involved  doe? 
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not  appear  to  have  been  passed  upon  by  the  Court  below,  w© 
cannot  enter  a  judgment  determining  the  rights  of  the  parties 
with  proper  exactness.     On  this  state  of  the  record  we  can  do 
no  more  than  reverse  the  judgment  and  award  a  new  triaL 
And  it  is  so  ordered. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORN^IA  ex  reL 
FRANK  LIVINGSTON  v.  ROMUALDO  PACHECO, 
Treasurer  of  State. 

TBAN.si'Eit  OF  Money  by  Tbk^sdreb  of  Stats. —  The  Treasurer  of  State  couM 
not,  prior  to  January  lat,  1885,  transfer  to  the  General  Fund  any  monef 
in  the  fund  created  by  the  Act  of  April  4th,  1864,  providing  for  the  sale  ot 
lands  for  the  relief  of  the  volanteers  of  this  State  enlisted  in  the  service 
of  the  United  States. 

In  whose  name  Wbit  of  Mandate  must  be  applied  fob. —  An  appUcutlov 
for  the  writ  of  mandate  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  and  if  the  name  of  the  people  is  used,  and  the  people  have  n» 
interest,  and  the  relator  alone  is  Interested,  the  writ  will  be  denied. 

Who  authobized  to  afpeab  fob  the  Pboplk  in  the  Supbbmb  Codbt. —  The 
Attorney-General  is  the  only  person  authorized  to  appear  for  the  people  ia 
the  Supreme  Court,  and  a  private  person  cannot  at  his  election  use  the  name 
of  the  people  to  obtain  redress  for  private  wrongs. 

This  was  a  proceeding  commenced  in  the  Supreme  Court 
to  procure  a  writ  of  mandate. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

H.  &  (7.  McAllister,  for  Eelator,  argued  that  the  people 
were  the  real  parties  in  interest,  because  the  special  tax  levied 
by  the  Act  is  paid  by  the  people,  who  have  thus  a  direct 
pecuniary  interest  in  the  proper  application  of  the  proceeds 
as  well  as  an  interest  in  the  proper  discharge  of  the  duties  of 
the  Treasurer,  and  cited  The  People  v.  Bell,  4  Cal.  179 ;  The 
People  ex  rel.  Hepburn  v.  Whitman,  6  Cal.  659 ;  Mvlford  v. 
Mayhew,  26  Cal.  665 ;  People  ex  rel.  Dorsey  v.  Smyth,  County 
Auditor,  28  Cal.  21 ;  The  People  ex  rel.  Central  Pacific  R.  B. 
Co,  v.  Board  of  Supervisors  of  San  Francisco^  27  Cal.  665; 
and  The  People  ex  rel.  Carpentier  v.  Loucks,  County  Clerk,  2S 
Cal.  68. 


Oct,  1865.]  People  v.  Pacheco.  211 


Opinion  oX  the  Court  —  Rhodes,  J. 


/.  O.  McCullough,  Attorney-General,  for  Respondent,  argued 
that  mandamus  was  a  civil  remedy,  like  any  other  action,  and 
that  under  our  practice  there  was  no  reason  why  the  name  of 
the  people  should  be  used,  unless  they  were  interested,  and 
in  the  present  case  Livingston  alone  was  interested,  and  cited 
Practice  Act,  Sees.  4  and  468;  Tyler  v.  Houghton,  25  Cal. 
26;  Sawyer  v.  County  Commissioners,  25  Maine,  291;  Brown 
V.  O'Brien,  2  Carter,  Ind.  431;  and  Summers  y.  Parish,  10 
CaL  351. 

By  the  Court,  Rhodes,  J, 

The  relator  purchased  from  the  State  forty-five  bonds,  each 
for  the  sum  of  one  thousand  dollars,  issued  under  the  Act  enti- 
tled "  An  Act  granting  bounties  to  the  volunteers  of  this  State 
enlisted  in  the  service  of  the  United  States,  for  issuing  bonds 
to  provide  funds  for  the  payment  of  the  same,  and  to  levy  a 
tax  to  pay  such  bonds,"  approved  April  4th,  1864.  (Stats. 
15,64,  p.  486.)  Those  purchased  by  the  relator,  were  all  that 
were  sold  under  the  Act,  up  to  the  time  of  the  commence- 
ment of  this  action.  The  bonds  were  sold  at  private  sale,  on 
the  23d  day  of  December,  1864,  for  eighty-eight  per  cent,  but 
interest  did  not  begin  to  accrue  on  the  bonds  previous  to  the 
Iflt  day  of  January,  1865,  because  the  coupons  for  the  semi- 
annual interest  to  fall  due  at  that  date,  were  cut  off  and  can- 
celled by  the  Board  of  Bounty  Commissioners,  at  the  time  of 
the  sale  and  delivery  of  the  bonds.  On  the  31st  day  of  Decem- 
ber, 1864,  there  was  the  sum  of  forty-eight  thousand  forty- 
seven  dollars  and  seventy  cents  in  the  Interest  and  Redemption 
Fund  provided  for  in  section  fifteen  of  the  Act,  and  on  that 
day,  the  Treasurer  transferred  forty  thousand  dollars  from  that 
.  fund  to  the  General  Fimd  in  the  State  Treasury.  The  relator 
now  seeks  by  mandamus  to  compel  the  Treasurer  to  return  to 
the  Interest  and  Redemption  Fund  the  amount  transferred  by 
him  to  the  General  Fund,  and  to  proceed  to  the  redemption 
of  the  bonds  according  to  the  directions  contained  in  the 
Soldiers'  Bounty  Act. 
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The  answer  denies  that  the  people  are  the  real  parties  in 
interest;  or  that  the  relator  has  any  authority  from  them  or 
the  Attorney-General  to  Mae  their  name  in  this  proceeding; 
or  that  they  are  jointly  interested  with  the  relator  in  the  pro- 
ceeding or  the  aubject  matter  thereof;  and  he  avers  that  the 
transfer  of  the  funds  was  made  by  authority  of  the  Soldiers' 
Bounty  Act.  The  other  matters  in  the  answer  do  not  require 
any  notice,  as  the  parties  stipulated  that  the  cause  be  submit- 
ted for  decision  upon  the  facts  alleged  in  the  petition,  with 
the  admission  that  the  coupons  for  the  interest  to  accrue  Jan- 
uary 1st,  1865,  were  cut  off  and  cancelled,  as  has  been  men- 
tioned, and  that  no  other  of  the  bonds  were  sold,  besides  the 
forty-five  bonds  sold  to  the  relator. 

There  can  be  scarcely  a  question,  that  the  Treasurer  could 
not  lawfully  transfer  the  funds  at  the  time  he  performed  that 
act.  The  provision  of  the  Act  on  that  subject,  as  found  in 
section  eighteen,  is  as  follows:  "And  in  case  there  should  at 
any  time  be  in  the  fund  created  by  this  Act,  for  the  payment 
of  sr-'l  interest  and  the  redemption  of  said  bonds,  any  surpbas 
moneys  not  needed  for  the  payment  of  said  interest  or  the 
redemption  of  any  bonds,  it  shall  be  the  duty  of  the  Treasurer 
of  State  to  transfer  such  surplus  moneys  to  the  General  Fund 
of  this  State.^'  In  section  nine  it  is  provided  that  the  first 
payment  of  interest  should  not  be  made  sooner  than  the  1st 
day  of  January,  1865.  It  thus  appears  that  the  time  for  the 
making  of  the  transfer  could  not  arrive  previous  to  that  day. 
It  was  doubtless  expected  by  the  Legislature  that  interest 
would  accrue  on  that  day  upon  bonds  that  might  have  been 
previously  sold,  and  in  that  view  no  provision  was  made  for  a 
transfer  of  the  funds  until  after  the  several  times  for  the  pay- 
ment of  interest  had  passed;  and  although,  according  to  the 
facts  appearing  in  this  case,  no  interest  could  fall  due  on  the 
Ist  day  of  January,  1865,  yet  the  Act  has  not  permitted  the 
Treasurer^  for  that  reason,  to  make  an  earlier  transfer  of  the 
funds. 
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A  private  person  c<mnoi  use  the  name  of  the  people  to  obtain 
redress  for  private  wrongs. 

But,  conceding  that  the  transfer  was  prematurely  made,  it 
does  not  necessarily  follow  that  the  relator  is  entitled  to  the 
relief  he  seeks.  The  Treasurer,  through  the  Attorney-General, 
who  appears  for  him,  mates  the  points  that  the  relator  is 
the  real  party  in  interest,  and  that,  therefore,  the  proceedings 
should  have  been  brought  in  his  name ;  and  that  if  the  people 
are  the  proper  parties  to  prosecute  the  action,  the  relator  has 
no  authority  to  use  their  name.  Upon  an  analysis  of  the 
pleadings,  it  is  apparent  that  the  relator  is  the  only  person  who 
will  suffer  an  injury  in  consequence  of  the  premature  trans- 
fer of  the  funds.  If  any  injury  will  accrue  therefrom  to  the 
people,  the  relator  has  failed  to  state  any  facts  showing  how 
it  will  accrue.  On  this  point  the  provision  of  section  four  of 
the  Practice  Act,  that  "every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  this  Act,"  is  applicable ;  and  it  is  also  provided,  in 
section  four  hundred  and  sixty-eight,  relating  to  mandamus^ 
that  the  writ  "  shall  be  issued  upon  affidavit  on  the  application 
of  the  party  beneficially  interested,"  But,  considering  the 
action  as  brought  on  behalf  of  the  people  as  the  real  party  in 
interest,  then  the  relator  is  met  by  the  provisions  of  section 
two  of  the  Act  concerning  the  office  of  Attorney-General,  that 
"the  Attorney-General  shall  attend  each  of  the  terms  of 
the  .Supreme  Court,  and  there  prosecute  or  defend,  as  the  case 
may  be,  all  causes  to  which  the  State  may  be  a  party,",  etc. 
The  Attorney-General  is  the  only  person  to  whom  authority 
is  given  by  law  to  appear  for  the  people  in  this  Court,  and  he, 
or  such  person  as  he  may  delegate  authority  to,  to  appear  in 
bis  name,  must  represent  them  in  each  stage  of  a  proceeding 
in  this  Court;  but  in  this  cause  the  Attorney-General  not  only 
does  not  represent  the  people,  but  he  appears  against  them.  A 
private  person  has  not  the  right  or  power  to  use  at  his  elec- 
tion, the  name  of  the  people  for  the  purpose  of  obtaining  redress 
for  private  wrongs. 
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The  objection  of  the  defendant  is  well  taken. 
Petition  denied. 

Mr.  Chief  Justice  Sanderson  expressed  no  opinion. 


CHARLES  J.  JANSON"  v.  BEiTJAMIN  S.  BROOKS. 

FoBCiBLE  Entry  will  not  ,  lie  against  a  Sheriff  fob  serving  Writ  of 
Restitution. —  An  action  under  the  Act  concerning  forcible  entries  and 
unlawful  detainers  will  not  He  against  a  party  who  has  been  put  In 
possession  by  a  Sheriff  In  good  faith,  by  virtue  of  a  writ  of  restitution,  even 
If  the  person  turned  out,  and  who  brings  the  action,  was  one  whom  the 
officer  could  not  lawfully  dispossess  by  virtue  of  the  writ. 

Sheriff  not  Guilty  op  Forcible  Entry  in  serving  Wbit  of  Restitution. — 
A  Sheriff  Is  not  guilty  of  a  forcible  entry.  If,  acting  In  good  faith,  by  virtue 
of  a  writ  of  restitution,  he  removes  from  the  premises  a  person  against 
whom  the  writ  does  not  run,  and  who  Is  not  In  privity  with  any  one  against 
whom  the  writ  does  run. 

Incompetent  Testimony  Admitted. —  If  Incompetent  testimony  Is  admitted 
without  objection,  the  Court  will  treat  the  testimony  as  competent  on 
motion  for  non-suit  and  on  motion  for  a  new  trial. 

Appeal  from  the  County  Court,  City  and  County  of  Saa 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  W.  Winans,  for  Appellant,  argued  that  if  it  was  con- 
ceded that  the  respondent  entered  under  a  writ  of  restitution 
issued  in  a  suit  to  which  appellant  was  not  a  party,  the  entry 
and  detainer  would  be  forcible  if  any  force  or  intimidation 
were  used,  and  cited  Chiles  v.  Stephens,  1  A.  K.  Marshall, 
333;  Howard  v.  Kennedys  Executors,  4  Ala.,  N.  S.  696; 
Horsefield  v.  Adams,  10  Ala.,  N.  S.  16;  Wattson  v.  Bowling, 
26  Cal.  125 ;  and  Long  v.  Neville,  ante,  131. 

Brooks  £  Whitney,  for  Respondent,  argued  that  the  action 
of  forcible  entry  would  not  lie  against  one  who  entered  under 
process,  in  good  faith,  and  cited  Com/nvonwealth  v.  Bigelow,  3 
Pick.  31 ;  State  v.  Gilbert,  2  Bay,  355 ;  Davis  v.  Lee,  2  B.  Mon 
800 ;  and  Scott  v.  Newsom,  4  Sneed,  457. 
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By  the  Court,  Sandebson,  C.  J. 

This  is  an  action  for  a  forcible  entry  and  detainer,  brought 
before  the  constitutional  amendments  of  1862  took  effect. 
The  plaintiff  was  nonsuited  in  the  Justice's  Court,  and 
appealed  to  the  County  Court,  where  he  was  again  nonsuited. 
He  now  appeals  to  this  Court,  and  claims  that  the  judgment 
of  the  Court  below  was  erroneous. 

We  do  not  deem  it  necessary  to  discuss  the  evidence  offered 
by  the  plaintiff  on  the  direct  examination  of  his  witnesses,  for 
the  purpose  of  determining  whether  it  supports  or  tends  to 
support  the  allegations  of  the  complaint.  It  may  be  conceded 
that  so  much  of  the  evidence  as  was  elicited  on  the  direct 
examination  tended  to  support  the  complaint,  and  that  in 
view  of  that  testimony  only  the  nonsuit  ought  not  to  have 
been  allowed.  But  the  plaintiff  allowed,  without  objection, 
the  defendant  to  prove  on  the  cross-examination  of  his  own 
witnesses  a  state  of  facts  which  in  our  judgment  precludes 
his  right  to  recover  in  this  form  of  action.  Thus  it  appears 
from  the  testimony  of  the  plaintiff  himself  (who  was  not  pres- 
ent at  the  time  of  the  entry)  that  he  received  a  message  from 
the  Sheriff  to  the  effect  that  he  had  executed  a  writ  of  posses- 
sion on  the  premises  in  favor  of  defendant  Brooks.  He  also 
states  that  upon  his  return  to  the  premises  he  was  told  by  the 
defendant's  servants,  who  were  in  possession,  putting  up  a 
fence,  that  they  were  acting  for  Brooks,  and  that  the  Sheriff 
bad  been  there  and  pointed  out  the  lines. 

William  Meyer,  the  plaintiff^s  gardener,  who  was  present 
st  the  time  the  defendant  came  to  the  premises,  testified  that 
the  defendant  there  told  him  that  his  companion,  Silverthome, 
was  a  Sheriff;  that  he  asked  for  Janson,  the  plaintiff,  and  said 
that  he  ought  to  be  there,  as  they  had  come  to  take  possession 
of  the  land  in  question;  that  the  Sheriff  told  him  about  the 
men  who  had  come  there  with  him  and  the  defendant,  and 
what  he  had  directed  them  to  do,  and  also  told  him  to  tell 
Janson  that  the  men  were  there  by  his  (the  Sheriff's)  orders. 

Murray,  another  of  plaintiff's  witnesses,  stated,  on  cross- 
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examination  that  he  did  not  know  Deputy  SheriiSf  Silverthorne, 
but  that  some  one  came  there  with  a  writ,  but  did  not  remem- 
ber readkvg  or  eeeipg  the  writ 

Murphy,  aootber  of  plaintiff's  WDtnesfiefl,  testified  that  the 
Deputy  Sheriff  put  the  defendant  is  possession.  In  abort,  we 
think  it  is  very  apparent  from  the  whole  tenor  ot  the  plaintiff's 
evidence  that  the  enijy  complaiiiied  of  wa«  actually  made  by 
the  Deputy  Sheriff,  Silverthome,  under  a  writ  of  poflsession 
in  iavor  of  the  defendant  Brooks.  Such  being  the  case  we 
think  that  the  other  oiieumstances  in  evidenoe  tending  to 
show  -a  forcible  entry  are  thereby  e^lained,  4md  the  whole 
case  thereby  made  shown  not  to  be  within  the  true  intent  and 
meaning  of  the  Forcible  Entry  and  Detainer  Act 

Does  forcible  entry  tmd  detainer  lie  by  a  party  put  out  under  a 

proce&ef 

Assuming  that  the  plaintiff  was  put  out  by  an  officer  under 
process  not  miming  against  him  or  any  one  with  whom  he 
was  in  privity,  the  only  question  upon  the  case  made  by  him 
is  as  to  whether  lie  can  avail  himself  of  the  preoeM  remedy. 

There  seems  to  be  but  little  authority  bearing  directly  upon 
this  point  It  is  insisted  on  the  part  of  the  appellant  that  in 
fluch  cases  forcible  entry  and  detainer  is  the  proper  remedy. 
In  support  of  this  proposition  Chiles  v.  Stepheias^  1  A.  E. 
Marshall,  S33 ;  Stephens  v.  Chiles,  1  Id.  3M,  (the  same  case)  ; 
Howard  v.  Kennedy,  4  Ala.^  !KL  .S.  592,  anJd  Horeefield  v. 
Adams,  10  Ala.,  ^N".  S.  1,  are  cited. 

In  Chiles  v.  Stephens  and  Stephens  v.  Chiles,  rt  was  held  by 
a  majority  of  the  Court  only,  without  anj  diseusfiion  of  the 
question,  that  an  entry  upon  ptremises  under  a  writ  (y£  habere 
facias  possessionem^  in  the  actual  possessicxi  un<ier  an  adverse 
claim  of  one  who  was  neither  party  nor  privy  to  the  writ, 
was  unauthorized  and  illegal,  and  that  such  person  so  dispos- 
sessed might  maintain  a  warrant  of  ioroible  ^ntiy  and  detainer 
to  regain  the  possession.  The  Comt  was  composed  of  three 
Judges,  one  of  whom  diss^ited  and  thought  that  an  order  of 
the  Court  itoax  which  the  writ  was  issued  was  the  proper 
remedy. 
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The  question  xaider  coofiideEatioA  yras  .not  involved  in  tlie 
case  cited  from  fourth  Alabiuna.  The  qpiestion  there  was  as 
to  the  effect  of  a  judgment  in  ejectment  upon  peraona  in  pos- 
aesBiOB.  who  are  net  partiea  or  priviea  to  the  judgment,  and 
claim  a  posaeaaion  distinct  from  that  involved  in  the  action^ 
and  the  case  of  Chiles  v.  Stephens  was  these  cited,  merely  so 
far  AS  it  bears  upon  that  proposition. 

In  Horsefield  v.  Adams,  the  point  decided  was  that  if  one 
was  unlawfully  ejected  by  means  of  a  writ  of  restitution  in  a 
suit  to  whkh  he  is  neither  a  party  nor  privy,  this  iumishes 
no  juatification  for  him  to  forcibly  eject  him  who  is  thus 
invested  with  the  possession.  The  Court/  in  conclusion, 
merely  suggests  ^^  that  the  remedy  of  such  a  party  is  by  suit 
against  the  Sheriff  for  hia  entry  under  the  writ,  or  against  the 
plaintiffs  in  the  writ  for  directing  his  eviction,  or  some  other 
proceeding  equivalent  to  a  suit,"  citing  Chiles  v.  Stephens  and 
Howard  v.  Ilolman,  already  noticed.  The  two  cases  from 
Alabama  therefore  fail  to  sustain  the  proposition  of  the  appel- 
lant, for  they  did  not  directly  or  indirectly  involve  the  ques- 
tion under  oonsideration.  And  to  it  the  minds  of  the  Court 
were  not  directed.  Hence,  so  far  as  authority  is  conoemed, 
the  Appellant  is  forced  to  rdy  solely  upon  ChUes  v.  Stephens, 
which  eAse  must  be  read  in  the  light  of  the  i'orcible  Entry 
and  Detainer  Act  of  that  State,  which  differs  materially  from 
ours. 

It  will  be  observed  that  the  Court,  in  Chiles  v.  Stephens, 
does  not  say  that  the  entry  of  the  officer  under  the  circum- 
stances there  detailed  is  forcible,  but  that  it  is  unwuthorized 
and  Ulegalj  and  therefore  that  Chiles  could  maintain  a  warrant 
for  foicible  entry  and  detainer.  The  foregoing  language,  and 
the  conclusions  drawn  therefrom,  is  eustained  by  the  forcible 
Entry  and  Detainer  Act  of  that  State,  which  oontainB  this 
clause:  ^'  The  forcible  entry  intended  by  this  Act  is^  and  ahall 
be,  any  entry,  with  or  widiout  multitude  of  people,  agamst 
the  will  or  zuith^ut  the  consent  of  the  person  or  persons  having 
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the  possession,  in  fact,  of  the  premises  into  which  such  entry 
shall  be  made."  Under  this  provision  every  entry  against  the 
will  or  without  the  consent  of  the  party  in  possession  is 
declared  to  be  a  forcible  entry,  regardless  of  the  question  of 
force.  We  think  the  case  of  Chiles  v.  Stephens,  in  view  of 
the  difference  between  the  Forcible  Entry  and  Detainer  Act 
of  Kentucky  and  our  own,  has  no  application  or  force  as 
authority  in  this  State.  The  conditions  are  radically  different. 
This  question  came  directly  before  the  Supreme  Court  of 
Tennessee  in  the  case  of  Scott  v.  Newsom,  4  Sneed,  467,  which 
was  an  action  of  forcible  .entry  and  detainer  by  Newsom 
against  Scott.  In  that  case  the  land  in  controversy  had  been 
sold  under  a  decree  of  the  Court  of  Chancery,  and  purchased 
by  Scott,  which  sale  was  subsequently  confirmed  and  the 
legal  title  to  the  land  vested  in  Scott  by  a  decree  of  the  Chan- 
cellor, and  a  writ  of  possession  waa  issued  and  Scott  put  in 
the  exclusive  possession  of  the  land  by  the  Sheriff  who  turned 
out  Newsom  who  was  in  the  actual  possession  at  the  time. 
Xewsom  was  not  a  party  to  the  decree  under  which  the  land 
was  sold,  and  he  brought  forcible  entry  and  detainer  to  recover 
the  possession.  The  Court  said :  "  It  may  be  conceded  that 
if  Newsom  were  not  a  party  to  the  suit  of  Olenn  v.  Ventriss* 
heirs  and  creditors  "  (the  suit  in  which  the  sale  had  been  made) 
^'  his  rights  or  interests  in  the  land,  if  any  he  had,  would  not 
bo  affected  by  the  proceedings  or  decree  in  the  cause.  But 
that  is  not  now  the  question.  The  substance  of  the  plea  is 
that  the  defendant  was  put  in  possession  by  a  ministerial  offi- 
cer of  the  law,  under  the  authority  and  by  the  command  of  a 
Court  of  competent  jurisdiction ;  and  the  question  is,  does  that 
constitute  a  forcible  entry  and  detainer  within  either  the  letter 
or  spirit  of  the  Act  of  1821,  or  of  any  subsequent  Act?  This 
question  needs  only  to  be  stated;  it  admits  of  no  debate. 
The  distinction  between  an  entry  under  the  circumstances 
before  stated  and  an  entry  by  a  party  of  his  own  wrong,  and 
by  his  own  mere  act,  without  color  of  authority  of  law,  is 
sufficiently  obvious  to  every  mind  of  ordinary  intelligence  upon 
a    njoment's    reflection.^'      *      *     *      "The    act    of   turning 
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the  plaintiff  out  of  possession  may  have  been  unauthorized, 
and  contrary  to  law,  because  of  the  existence  of  facts  not  pre- 
sented to  the  Chancellor  in  the  record  before  him.  If  this 
were  so,  the  plaintiff  had  an  ample  and  summary  remedy  by 
petition  to  the  Court,  setting  forth  the  facts,  and  asking  to  be 
restored  to  his  possession;  or,  if  he  really  had  a  superior  title 
to  the  land,  he  might  have  resorted  to  an  action  of  ejectment. 
But  if  he  were  a  mere  intruder  on  the  land,  with  neither  title 
nor  right  of  possession,  he  has  no  just  cause  of  complaint  on 
the  ground  of  being  turned  out." 

The  Court  then  proceeds  to  remark  upon  the  abuse  of  the 
Tomody  under  consideration,  in  language  quite  as  appropriate 
in  this  State  as  in  Tennessee,  and  we  therefore  quote  it,  with- 
out, however,  desiring  to  be  understood  as  applying  it  espe- 
cially to  the  present  case:  "  This  remedy  of  forcible  entry  and 
detainer  is  greatly  abused  and  perverted  from  its  legitimate 
purposes,  and  has,  perhaps,  been  productive  of  far  more 
numerous  and  serious  mischiefs  than  it  was  designed  to  pre- 
vent. Instead  of  being  regarded  as  a  remedy  for  the  redress 
of  some  legal  wrong,  it  would  seem  in  many  cases  to  be  viewed 
rather  as  a  proceeding  intended  for  the  special  benefit  of  per- 
sons having  no  legal  right  It  must  be  restricted  within  its 
proper  limits.  And  we  hold  that  it  is  wholly  inapplicable  to  a 
<*ase  like  the  present." 

A  distinction  is  attempted  to  be  drawn  by  counsel  for  the 
appellant  between  the  facts  of  the  foregoing  case  and  a  case 
where  there  has  been  merely  a  recovery  in  ejectment  and  a 
ivrit  of  possession  issued  thereon,  as  in  the  present  case,  upon 
the  ground  that  in  the  former  the  officer  is  acting  under  the 
direct  command  of  the  Court,  and  in  the  latter  he  is  not.  We 
are  not  able  to  perceive  the  alleged  distinction.  In  both  cases 
the  writs  are  the  same.  Both  issue  by  the  command  of  the 
Court,  and  the  power  of  the  officer  is  no  greater  under  the  one 
than  under  the  other. 

In  the  case  of  The  Commonwealth  v.  Bigelow,  3  Pick. 
31,  this  question  arose  but  was  not  expressly  decided.  Bigelow 
obtained  judgment  against  one  Winslow,  and  took  out  his  exe- 
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cution,  which  was  delivered  to  an  officer  to  be  extefided  on 
WinsloVs  real  estate.  It  was  extended  on  certain  real  estate 
in  the  possession  of  Winslow,  as  tenant  of  one  Russell.  There 
upon  process  of  forcible  entry  and  detainer  was  sued  out  against 
Bigelow  on  behalf  of  Russell.  At  the  argument,  Mr.  Chief 
Justice  Parker  said:  '^The  Court  were  inclined  to  doubt 
whether  forcible  entry  and  detainer  could  be  maintained  where 
the  entry  was  under  a  judgment  and  execution;  and  also 
whether  this  process  could  be  maintained  on  behalf  of  Russell, 
since  it  appeared  that  Winslow,  and  not  Russell,  was  the  per- 
son turned  out  of  possession.^'  Thereupon  the  case  was  again 
argued  by  counsel  for  the  prosecution,  and  upon  the  next  day 
the  proceedings  were  quashed  upon  the  ground  last  suggested 
by  the  Chief  Justice. 

The  case  of  Buchnum  v.  Whitney  ei  ai.,  (decided  by  the  late 
Supreme  Court  of  this  State,  at  its  October  term,  1868,  but 
from  some  cause  not  reported,)  was  an  action  under  the  Forci- 
ble Entry  and  Detainer  Act.  The  defendants  had  been 
put  in  possession  by  the  Sheriff  claiming  to  act  under  a  writ 
of  assistance.  The  principal  question  on  the  trial  was  whether 
the  premises  in  question  were  embraced  in  the  writ.  The 
point  was  made  that  an  action  under  the  Forcible  Entry  and 
Detainer  Act  would  not  lie  in  such  a  case.  This  point  was 
sustained  by  the  Court.  Mr.  Chief  Justice  Cope  and  Mr.  Jus- 
tice Crocker  delivered  separate  opinions,  both  arriving  at  the 
same  result.  Inasmuch  as  the  case  has  not  been  reported,  we 
quote  at  length :  Mr.  Chief  Justice  Cope  said :  "  The  complaint 
charges  an  unlawful  entry  and  forcible  and  unlawful  de- 
tainer, but  we  are  of  the  opinion  that  the  case  made  out 
does  not  oome  within  the  meaning  of  the  statute.  The  statute 
provides  for  the  maintenance  of  the  action  in  three  cases: 
First,  where  the  entry  is  unlawful;  second,  where  it  is  forci- 
ble; and  third,  where  it  is  lawful  and  peaceable,  but  the 
detainer  is  unlawful.  Wherever  the  entry  is  forcible  an  action 
lies,  and  it  lies  in  the  absence  of  force  where  the  entry  is  unlaw- 
ful ;  but  it  is  obvious  that  in  this  respect  the  language  used  is 
not  to  be  taken  in  its  ordinary  sensa    The  terra  "  unlawful " 
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embraces  in  its  definition  whatever  is  in  violation  of  law;  and 
strictly  speaking,  a  wrongful  entry  is  an  unlawful  one;  but 
the  mere  fact  that  an  entry  is  wrongful  does  not  make  it  un- 
lawful in  the  sense  of  the  statute.  The  statute  is  penal  as  well 
as  remedial,  and  punishment  implies  criminality  in  the  offense 
— not  only  a  wrong  done,  but  a  wrongful  intent  in  the  party 
doing  it  Both  are  essential ;  if  either  is  wanting,  the  offense 
is  not  made  out;  and  to  jujstify  the  punififement  of  an  entry 
as  unlawful,  a  wrongful  intent  is  necessary  to  be  aholvn.  An 
entry  in  good  faith,  vnder  color  of  right,  is  not  witliin  the 
statute;  the  remedy  was  not  intended  for  the  adjustment  of 
adrerse  claims,  birt  as  a  means  of  redress  and  punishment  in 
cases  of  wilful  wrong.  It  was  not  intended  as  a  substitute 
for  an  action  of  ejectment,  as  it  undoubtedly  would  be  if  the 
statute  were  construed  as  applying  in  all  cases  where  the  entry 
is  wrongful.  We  regard  it  as  applying  only  in  those  oases 
where  the  entry  is  mala  fide  as  well  as  wrongful;  and  beyond 
this  its  provisions  cannot  with  any  propriety  be  extended.  In 
the  case  before  us  the  entry  was  made  under  color  of  process, 
and  whether  it  was  wrongful  or  not  depends  upon  a  question 
of  boundary,  which  amounts  in  reality  to  a  question  of  title. 
There  is  no  doubt  that  the  parties  acted  in  good  faith,  and  it 
would  be  unjust  to  deprive  them  of  the  possession  except  upon 
a  full  investigation  of  their  rights.  Such  an  investigation  is 
impracticable  in  a  proceeding  of  this  character,  and  we  find 
in  the  circumstances  of  the  case  nothing  to  justify  an  appeal 
to  the  statute." 

Mr.  Justice  Crocker,  after  stating  the  case,  said  "  It  is  evi- 
dent from  these  facts  that  the  plaintiff  was  not  entitled  to 
maintain  this  action.  There  is  no  evidence  of  any  force,  or 
violence,  or  any  threats  of  personal  violence,  or  any  act  what- 
ever on  the  part  of  the  defendants  to  show  either  a  forcible 
entry  or  a  forcible  or  unlawful  detainer.  This  kind  of  aa 
action  was  not  intended  to  fry  such  matters  as  appear  to  have 
been  involved  in  the  controversy  between  these  parties,  and 
it  is  a  perversion  of  all  the  rules  of  law  relating  to  the  subject 
of  forcible  entries  to  attempt  to  try  such  issues  in  this  action. 
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If  it  be  true  that  the  writ  of  assistance  did  not  authorize  the 
Sheriff  to  jiut  the  defendants  in  possession  of  the  premises  in 
controversy,  the  plaintiff  had  a  plain,  speedy  and  adequate 
remedy  to  correct  the  error  or  mistake  by  applying  to  the 
Court  from  whence  the  writ  issued,  which  had  full  power  te 
remedy  any  wrong  which  had  been,  committed  in  the  sendee  of 
its  process,  or  the  plaintiff  could  have  resorted  to  an  action  to 
recover  the  possession.  But  it  is  clear  that  this  action  of  forci- 
ble entry  was  not  a  proper  one  in  which  to  remedy  the  injury 
complained  of." 

We  think  Scott  v.  Newsom  and  Buchman  v.  Whitney  an- 
nounce the  correct  doctrine,  and  we  see  nothing  in  the  circum- 
stances of  this  case  to  take  it  from  the  operation  of  the  rule  a» 
there  declared.  There  is  nothing  to  show  but  that  the  defeml- 
ant  and  those  with  him  were  acting  in  good  faith  under  process 
issued  by  a  Court  of  competent  jurisdiction.  It  may  be  that 
the  plaintiff  was  wrongfully  dispossessed  under  the  writ,  but 
if  80  he  has  mistaken  his  remedy. 

Judgment  affirmed. 

By  the  Court,  Sanderson,  C.  J.,  on  rehearing. 

Our  former  opinion  was  delivered  upon  the  theory  that  the 
only  substantial  question  involved,  was  whether  forcible  entry 
would  lie  against  a  party  who  had  been  put  in  possession  by 
an  officer  of  the  law,  in  good  faith,  under  legal  process.  After 
our  opinion  was  filed  the  appellant  presented  a  petition  for  a 
rehearing,  in  which  it  was  broadly  claimed  that  the  point  upon 
which  we  had  disposed  of  the  appeal  was  not  presented  by 
the  record  notwithstanding  it  had  been  most  elaborately  argued 
upon  both  sides.  Profoundly  impressed  by  the  apparent  ear- 
nestness of  counsel  we  were  induced  to  grant  a  rehearing  in 
order  that,  we  might  have  further  opportunity  to  ascertain,  i£ 
possible,  what  l^al  propositions  were  involved  in  the  case. 
A  rehearing  has  been  had  and  we  are  now  fully  satisfied  that 
we  did  not  at  the  first  hearing  misapprehend  the  true  coiidition 
of  the  case.     On  the  contrary  we  have  no  doubt  but  that  this- 
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acti«m  was  brought  upon  the  theory  tliat  it  afforded  a  proper 
remedy  and  would  lie  against  a  party  put  in  possession  by  an 
oflScer  under  process  and  acting  in  good  faith  if  in  so  doing  he 
turned  out  a  party  wliom  lie  could  not  lawfully  dispossess  by 
virtue  of  his  writ;  and  that  it  was  tried  and  determined  upon 
that  theory  in  the  Court  below. 

Incompetent  testimony  not  objected  to. 

The  fact  that  the  entry  complained  of  was  made  under  the 
circumstances  above  indicated  was  substantially  shown  by  the 
testimony  of  the  plaintiff  himself,  and  his  w^itnesses,  both  on 
the  direct  and  on  the  cross-examination.  At  least  it  was  so 
far  shown  as  to  warrant  the  Court,  while  passing  upon  the 
motion  for  a  nonsuit,  in  assuming,  as  the  Court  unquestionably 
did,  that  the  entry  was  made  in  that  manner.  It  may  be  con- 
ceded that  the  testimony  was  incompetent  if  objected  to,  but 
it  was  not,  and  the  Court  was  justified  in  entertaining  it  for 
the  purpose  of  determining  what  should  be  the  judgment  upon 
the  motion  for  a  nonsuit.  Moreover,  for  the  purposes  of  the 
motion  for  a  new  trial,  so  far  as  the  same  was  grounded  upon 
the  sufficiency  or  insufficiency  of  the  evidence,  the  Court  was 
also  bound  to  treat  the  testimony  as  competent,  for,  not  hav- 
ing been  objected  to  at  the  time  it  was  admitted,  it  was  then 
too  late  to  claim  that  it  proved  nothing  b3cause  it  was  incom- 
petent. {McCloud  V.  O'Neall,  16  Cal.  892 ;  Curiae  v.  Packard, 
ante,  194.)  Whether  it  w^as  sufficient  proof  or  not,  however^ 
would  be  a  different  question;  but  the  Court  below  seems  to 
have  regarded  it  as  sufficient,  and  we  are  not  disposed  to  ques- 
tion the  correctness  of  its  conclusion. 

But  beyond  and  inde])endent  of  what  has  been  said,  it  is 
apparent  to  us  upon  the  face  of  the  record  that  the  fact  that 
the  entry  was  by  an  officer  in  good  faith  under  color  of  legal 
process,  was  at  least  tacitly  conceded  by  counsel  for  the  plaint- 
iff on  the  motion  for  a  nonsuit.  It  is  manifest  to  us  that  ho 
did  not  regard  that  fact  as  standing  in  the  way  of  his  remedy. 
This  is  apparent  from  the  fact  that  he  made  no  obection  to 
the  testimony  when  offered,  evidently  attaching  no  importance 
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to  it  and  willing  to  concede  the  fact;  and  from  the  further 
fact  that  the  ruling- of  the' Court  to  the  effect  that  forcible  entry 
would  not  lie  in  such  a  case  is  assigned  by  hira  in  his  motion 
for  a  new  trial  as  one  of  the  errors  upon  which  he  should  rely, 
unaccompanied  by  any  point  to  the  effect  that  the  evidence 
was  not  sufficient  to  warrant  the  Court  in  assuming  upon  the 
motion  for  a  nonsuit  that  the  entry  was  of  that  character.  Un- 
der such  circumstances  it  would  be  gross  injustice  to  the  re- 
spondent to  allow  the  fact  that  the  entry  was  of  the  character 
claimed  by  him  to  be  now  questioned. 

We  see  no  reason  for  not  adhering  to  our  former  condusioiL 

Judgment  affirmed. 


IN  THE  MATTER  OF  THE  ESTATE  OF  PACHECO. 

JUOGMSNT  OV  BOPRSHH  COUBT  THB  LAW  09  A  Cabb. —  The  ^dgmfiBt  o£  the 
Supreme  Court  In  a  case  becomes  the  law  of  the  caae  In  all  Its  stages, 
unless  the  conditions  on  which  It  was  founded  are  so  changed  as  to  render 
Its  accomplishment  Impracticable. 

APPOurTMSNT  OP  BxKcuTOBB. —  The  Judgment  of  the  Supreme  Court,  settisg  the 
right  of  two  persons  to  be  appointed  executors  of  an  estate,  should  be 
carried  Into  effect  by  the  Probate  Court,  notwithstanding  the  death  of  one 
of  the  persons  before  the  Probate  Court  acts  on  the  matter. 

Moncx  OF  Afpbal. —  A  notice  appealing  from  all  orders  made  by  a  Probate 
Court 'in  the  case  on  a  certain  day,  Is  sufficient  to  cover  any  appealable 
order  made  on  that  day. 

Appy.AT«  from  the  Probate  Court,  Santa  Clara  County. 

The  notice  of  appeal  stated  that  an  appeal  was  taken  from 
the  order  of  the  Probate  Court  made  September  3d,  1864, 
■denying  the  petition  of  Penniman  and  others  for  the  removal 
of  Emeric,  and  refusing  to  appoint  Penniman,  and  from  all 
orders  and  decisions  made  by  the  Court  in  that  behalf  on  that 
day. 

The  other  facts  are  stated  in  the  opinion  of  the  Court,  and 
in  23  Cal.  476. 

Thomas  A.  Brovm,  iot  Appellant,  argued  that  the  judgmeni^ 
in  23  CaL  476,  was  the  law  of  the  case,  and  cited  Phelan 
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V.  Swn  FraTK'isco,  20  Cal.  44;  Leese  v-  Clark,  20  CaL  416; 
Davidson  v.  Dallas,  15  Cal.  83 ;  and  McMUUm  v.  Richards,  13 
Cal.  468. 

Clarke  &  Carpentier,  for  Respondent,  argued  that  the  death 
of  Rosa  Pacheco  De  Sibrian,  daughter  of  the  deceased,  so 
changed  the  condition  of  affairs  that  the  judgment  of  the 
Supreme  Court  was  not  binding,  and  that  Penniman,  having 
no  unqualified  right  to  have  Emeric  removed,  but  his  right 
depending  on  Rosa  Pacheco's  petition,  his  right  had  ceased  with 
her  death,  and  cited  In  the  matter  of  the  Estate  of  Carr,  26 
Cal.  685. 


By  the  Court,  Cubbet',  J. 

The  proceedings  with  which  this  case  stands  immediately 
connected  may  be  found  detailed  in  the  case  of  the  same 'title 
reported  in  23  Cal.  476. 

Upon  filing  in  the  Probate  Court  the  remittitur  of  the 
Supreme  Court  in  the  case  reported  as  above,  on  the  17th  of 
August,  1864,  the  Probate  Court  made  an  order  revoking  the 
letters  of  administration  before  then  granted  to  Joseph  Emeric, 
and  directing  him  to  account,  and  by  the  same  order  appointed 
H.  P.  Penniman,  administrator  of  the  estate  of  said  Pacheco, 
deceased,  with  the  will  annexed,  to  whom  it  was  directed  that 
letters  of  administration  be  issued.  Soon  after  this,  upon  the 
application  of  Emeric,  the  Probate  Judge  made  an  order 
requiring  Penniman  to  show  cause  why  the  order  made  on  the 
17th  of  August  should  not  be  vacated  and  set  aside.  After- 
wards, on  the  3d  of  September,  the  Probate  Court  made  an 
order  revoking  the  order  made  on  the  l7th  of  August.  On 
the  same  day  Penniman  again  moved  the  Court,  upon  the 
authority  of  the  judgment  of  the  Supreme  Court,  to  revoke  the 
letters  of  administration  before  then  issued  to  Emeric,  and  for 
an  order  appointing  him,  Penniman,  administrator  of  the  es- 
tate, in  accordance  with  the  petition.  This  application  was 
Vol.  ZXIX.— 15 
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opposed  by  Emeric,  on  the  ground  that  Rosa  Pacheco  De 
Sibrian  was  dead,  and  that  Penniman's  right  to  have  Emeric 
removed,  if  he  ever  had  any,  terminated  with  the  death  of  Kosa 
Pacheco.  The  Probate  Court  made  an  order  denying  the  ap- 
plication, on  the  ground  that  Bosa  Pacheco  was  dead,  and  that 
it  was  impossible  for  the  Court  to  enter  an  order  in  pursuance 
of  the  judgment  of  the  Supreme  Court.  To  the  decisions  made 
on  the  8d  of  September,  the  petitioner's  counsel  excepted,  and 
has  appealed  from  the  orders  made  on  that  day.  The  notice 
of  appeal  from  the  order  revoking  the  one  made  on  the  17th  of 
August  is  quite  general  in  its  terms,  but  we  must  hold  it  suffi- 
cient under  the  Act  entitled  "An  Act  to  regulate  appeals  in 
this  State/'  (Lawa^  1861,  p.  589.) 

Law  of  a  case. 

The  judgment  of  the  Supreme  Court  to  which  we  have 
referred  was  the  law  of  the  case,  which  the  Probate  Court 
was  in  duty  bound  to  follow,  unless  the  death  of  Rosa  Pacheco 
80  changed  the  conditions  on  which  it  was  founded  as  to  ren- 
der its  accomplishment  impracticable.  The  Supieme  Court 
in  the  case  in  23  Cal.  481,  reversed  the  orders  appealed  from, 
and  directed  the  Court  below  to  enter  an  order  in  accordance 
with  the  opinion  delivered.  The  Court  decided  that  both 
Rosa  Pacheco  and  Penniman  were  entitled  to  be  appointed  to 
,  administer  upon  the  estate.  Notwithstanding  the  death  of 
Rosa  Pacheco,  we  do  not  perceive  that  any  tenable  objection 
could  be  made  to  carrying  the  judgment  into  effect  to  the 
extent  that  it  could  be  done  by  the  appointment  of  Penniman 
in  accordance  with  the  petition.  The  parties  concerned  pre- 
ferred that  Penniman  should  be  intrusted  with  the  adminis- 
tration of  the  estate  rather  than  Emeric,  from  whom  they  were 
seeking  an  account;  and  even  after  the  death  of  Rosa  Pacheco, 
the  surviving  petitioners  still  urged  the  Probate  Court  to 
appoint  Penniman  administrator.  We  think  the  direction  of 
the  Supreme  Court  would  have  been  carried  into  effect  sub- 
stantially had  the  order  applied  for  after  the  remittitur  from 
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the  Supreme  Court  was  filed,  and  which  in  the  first  instance 
was  granted,  been  allowed  to  stand. 

Therefore  the  order  revoking  the  order  made  and  entered  on 
the  17th  of  August^  1864,  must  be  and  is  hereby  reversed, 
and  the  Court  below  is  directed  to  restore  the  last  mentioned 
order,  and  to  require  Emeric  to  account,  and  surrender  the 
estate  to  Penniman,  administrator  thereof.  And  it  is  further 
ordered  and  adjudged,  that  the  appellant  have  and  recover  of 
and  from  the  respondent  the  costs  of  this  appeal. 

Mr.  Justice  Rhodes,  being  disqualified,  did  not  sit  in  this 
cause. 


HEXRY  S.  SOLOMON  and  ANDREW  DOTT  v.  THOMAS 

MAGUIRE. 

KxEccTioN  ON  Judgment  afteb  Lapse  of  Five  Years. —  An  executlcm  conld 
not  issue  on  a  Judgment  under  the  two  hundred  and  fourteenth  section  of 
the  practice  Act  before  Its  repeal  in  1S61,  after  the  lapse  of  flye  years  from 
its  entry,  unless  ordered  to  issue  by  the  Court,  after  it  had  been  Judicially 
ascertained  and  found  as  a  fact  that  the  Judgment,  or  some  part  thereof, 
remained  unsatisfied  ^nd  due. 

Obdbr  of  Reference —'V^hat  it  submits  to  the  Referee. —  A  reference, 
with  directions  to  the  referee  to  take  proofs  concerning  the  confession  of  a 
judgment  by  the  defendant,  <ind  the  judgment  roll  in  the  case,  and  whether 
the  same  was  filed  in  the  Clerk*8  office,  and  to  report  the  testimony,  with  a 
finding  of  facts  and  a  Judgment,  does  not  submit  to  the  referee  the  question 
as  to  what  amount,  if  any,  is  still  unpaid  on  the  judgment. 

FlKDINO  NBCBSSART  TO  SUPPORT  AN  OBDBB  FOB  BZECUTION  TO  ISSUB. A  find- 
ing of  facts  by  a  referee  that  an  alleged  judgment  more  than  five  years  old 
was  properly  entered,  and  la  a  good  and  yalid  Judgment,  does  not  support 
a  judgment  reported  by  him,  that  the  plaintiffs  have  execution  on  tbe 
judgment. 

Bvfect  of  Ordbb  CONFIRMING  Repobt  OF  RcFEUBB. —  Where  a  referee  reported 
as  facts  the  existence  and  validity  of  a  Judgment  more  than  five  years  old, 
and  also  reported  a  judgment  that  execution  issue  on  the  same,  but  stated 
that  he  had  not  passed  on  the  question  whether  the  judgment  had  been 
paid  by  an  alleged  accord  and  satisfaction;  Held,  that  an  order  of  Court 
confirming  the  report  of  the  referee  does  not  authorize  the  issuance  of  an 
execution  on  the  judgment. 

Pbriod  dubino  WHICH  Execution  is  Stayed. —  The  period  during  which  an 
execution  has  been  stayed  by  an  order  of  Court  is  not  to  be  excluded  from 
the  five  years,  after  the  lapse  of  which  an  order  of  Court  was  necCRsary 
to  obtain  an  execution. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 
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Stntement  of   Facts. 

On  the  26th  day  of  April,  1852,  Thomas  Magiiire,  the 
respondent,  filed  a  confession  of  judgment  in  the  District 
Court  of  the  Fourth  Judicial  District,  in  favor  of  Henry  S. 
Solomon  and  Andrew  Dott,  appellants,  for  the  sum  of  nine- 
teen thousand  four  hundred  and  fifty-five  dollars  and  twenty- 
two  cents,  and  William  Andrews,  James  Donahue,  George 
Huhhard,  and  Thomas  Dennis,  for  various  sums  each,  amoimt- 
ing  in  the  aggregate,  with  the  amount  in  favor  of  Solomon 
&  Dott,  to  some  thirty-eight  thousand  dollars^  and  on  the 
same  day  the  judgment  was  duly  entered  up  by  the  Clerk. 
On  the  4th  day  of  June,  1855,  an  execution  on  the  judgment 
was  issued  for  the  amount  due  Solomon  &  Dott,  and  on  the 
same  day,  on  motion  of  Maguire,  an  order  was  made  by  the 
Judge  for  the  plaintiffs  to  show  cause  why  the  execution 
should  not  be  set  aside  and  the  judgment  satisfied,  and  that 
until  the  argument  and  decision,  all  proceedings  on  the  execu- 
tion be  stayed.  June  16th,  1855,  an  order  was  made  by  the 
Court,  staying  all  executions  on  the  judgment  perpetually,  with 
leave  to  plaintiffs  to  move  the  Court  to  vacate  the  order. 
The  judgment  roll  had  been  lost  at  the  time  of  the  motions 
made  in  1860,  mentioned  in  the  opinion  of  the  Court. 

The  judgment  as  originally  entered  gave  to  the  plaintiffs  a 
lien  on  tlie  Jenny  Lind  Theater  and  Parker  House  in  San 
Francisco,  and  respondent  Maguire  claimed  and  offered  evi- 
dence in  support  of  tlie  claim  that  in  July,  1852,  he  sold  said 
property  to  the  City  of  San  Francisco,  and  that  the  plaintiffs 
agreed  to  receive  and  did  receive  from  him  sixty-five  per  cent 
of  the  amount  of  their  judgment  in  scrip  of  San  Francisco, 
in  full  accord  and  satisfaction  of  the  same.  The  question  of 
accord  and  satisfaction  is  not  passed  on  by  the  Court. 

After  the  report  of  the  referee  had  been  confirmed,  and  on 
the  11th  day  of  February,  1863,  an  execution  was  issued  on 
the  judgment  in  favor  of  Solomon  &  Dott,  and  on  the  23d 
day  of  March,  1863,  on  motion  of  Maguire,  an  order  was  made 
by  the  Court  setting  aside  the  execution.  From  this  order 
Solomon  &  Dott  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court, 
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J.  W.  Winans,  for  Appellant,  contended  that  the  determi- 
nation of  the  referee  that  the  judgment  was  regular  and  should 
not  be  vacated,  involved  as  an  unavoidable  conclusion  that 
plaintiffs  were  entitled  to  an  execution,  inasmuch  as  the  refer- 
ence was  double,  and  involved  the  two  questions,  whether  de- 
fendant was  entitled  to  have  the  judgment  vacated,  and  whether 
plaintiff  was  entitled  to  an  execution, 

lie  also  argued  that  the  order  of  the  District  Court,  con- 
firming the  report  of  the  referee  and  his  judgment,  rendered 
the  referee's  judgment  a  judgment  of  the  District  Court,  and 
cited  Voorhies'  Code,  Ed.  1864,  p.  524;  CatsUll  Bank  v.  San- 
ford,  4  How.  P.  106  J  Field  v.  Paulding,  1  Hilton  N.  T.  Com. 
PL  189. 

E,  B.  Carpentier,  and  Byrne  &  Freelon,  argued  that  under 
the  two  hundred  and  fourteenth  section  of  the  Practice  Act 
an  execution  could  issue  only  upon  the  establishment  of  the 
fact  that  the  judgment,  or  some  part  of  it,  remained  unpaid, 
and  that  the  report  of  the  referee  had  not  found  that  fact  or 
passed  on  the  question. 

By  the  Court,  Sanderson,  O.  J* 

In  view  of  the  conclusion  to  which  we  have  come  upon  the 
question  as  to  whether  the  District  Court  in  fact  ordered  the 
execution,  set  aside  by  the  order  from  which  this  appeal  is 
taken,  to  be  issued,  it  becomes  unnecessary  to  notice  the  other 
questions  so  ably  and  elaborately  argued  by  counsel. 

The  execution,  as  admitted  on  all  sides^  so  far  as  the  pro- 
ceedings had  before  the  Court  for  the  purpose  of  obtaining 
it  are  concerned,  could  not  issue  except  by  virtue  of  an  order 
of  the  Court  made  in  pursuance  of  the  two  hundred  and  four- 
teenth section  of  the  Practice  Act,  sinqp  repealed.  Under 
that  section,  it  was  necessary  to  make  it  appear  to  the  sat- 
isfaction of  the  Court  that  some  portion  of  the  judgment 
remained  unsatisfied.  That  was  a  fact  necessary  to  be  judi^ 
cially  ascertained  and  found  before  an  order  allowing  an  exe- 
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cution  to  go  could  be  regularly  entered.  We  are  of  the  opinion 
that  this  fact  never  was  ascertained,  and  that  no  order  allow- 
ing the  execution  to  go  was  ever  made.  The  facts  bearing 
upon  this  branch  of  the  case  are  substantially  as  follows: 

Order  of  reference. 

On  the  14th  day  of  December,  1860,  the  plaintiffs  notified 
the  defendant  that  they  would,  on  the  22d  day  of  the  same 
month,  move  the  Court  for  an  order  vacating  the  orders  of  the 
4th  and  16th  of  June,  1855,  staying  the  execution  then  out 
and  all  further  executions  or  proceedings  upon  the  judgment, 
and  also  for  an  order  allowing  an  execution  to  be  issued,  and 
on  the  26th  of  January,  1861,  the  Court  made  the  following 

order: 

> 

^*  In  this  cause,  the  plaintiffs  having  moved  for  leave  to  issue 
'execution  upon  the  judgment  herein,  and  the  defendant  hav- 
ing moved  for  an  order  vacating  the  judgment  herein,  and  the 
parties  appearing  by  their  respective  attorneys,  it  is  ordered 
that  this  cause  be,  and  the  same  is  hereby,  referred  to  L, 
Aldrich  as  sole  referee  to  take  proofs  concerning  the  confession 
of  judgment  by  the  defendant  herein  and  the  judgment  roll  in 
this  cause,  and  whether  the  same  were  actually  filed  in  the 
Clerk's  office  of  this  Court,  and  to  report  the  testimony  with  a 
finding  of  facts  to  this  Court" 

On  the  8th  day  of  April,  1861,  in  pursuance  of  a  stipula- 
tion to  that  effect,  the  foregoing  order  was  amended  "  so  as  to 
extend  the  reference  to  all  parties  plaintiff  and  to  authorize 
him  (the  referee)  to  render  judgment  on  his  finding." 

It  is  proper  to  remark  here  that  the  ground  of  the  defend- 
ant's motion  to  vacate  the  judgment  was,  first^  the  alleged 
invalidity  of  the  judgment,  and  second,  an  alleged  accord  and 
satisfaction  by  the  payment  and  receipt  of  certain  scrip  of  the 
City  and  County  of  San  Francisco;  it  being  contended  on  the 
part  of  the  defendant  that  said  scrip,  though  of  less  vahie  than 
the  face  of  the  judgment,  was  received  by  the  plaintiffs  in  full 


Oct.;  1865.]  Solomon  v.  Maguire.  231 

opinion  of  the  Court  —  Sanderson,  C.  J. 

satisfaction,  and  on  the  part  of  the  plaintiffs  that  it  was  received 
only  in  part  payment. 

Taking  the  two  motions  together,  the  following  principal 
questions  were  presented  for  the  decision  of  the  Court:  First, 
the  existence  and  validity  of  the  judgment  in  question;  and 
second,  if  valid,  the  amount,  if  any  still  due  thereon  and  unpaid, 
in  which  latter  question,  of  course,  was  involved  the  question 
of  accord  and  satisfaction. 

It  is  claimed  on  the  part  of  appellants  that  all  these  ques- 
tions were  submitted  to  the  referee  and  passed  upon  by  him. 
On  the  part  of  the  respondent  it  is  claimed  tliat  the  question  as 
to  what  amoimt,  if  any,  was  still  unpaid,  was  not  submitted  to 
nor  passed  upon  by  him. 

It  must  be  confessed  that  the  language  of  the  order  of  refer- 
ence is  not  altogether  free  from  ambiguity,  and  it  is  quite  clear 
that  a  pleading  equally  as  defective  would  be  held  bad  on  de- 
murrer. It  is  clear,  however,  upon  inspection,  that  the  order, 
as  first  made,  did  not  embrace  the  question  as  to  whether  the 
judgment  had  been  fully  satisfied,  and,  if  not,  how  much  was 
still  due.  Within  the  language  there  used  only  the  questions 
as  to  the  existence  and  validity  of  the  judgment  are  embraced. 
The  language  is  "to  take  proofs  concerning  the  confession  of 
judgment  *  *  *  and  the  judgment  roll,  *  *  *  and  whether 
the  same  were  actually  filed  in  the  Clerk's  office."  In  view  of 
the  fact  that  the  judgment  roll,  if  there  ever  was  one,  consisting 
of  the  statement  in  writing  authorizing  the  entry  of  judgment 
with  the  judgment  indorsed  thereon,  (Section  375  of  the  Prac- 
tice Act,)  was  missing  from  the  Clerk's  office,  and  could  not  be 
found,  the  meaning  and  scope  of  the  order  thus  far  is  obvious. 
It  was  to  ascertain  whether  the  judgment  in  the  Clerk's  register, 
which  on  its  face,  purported  to  be  a  judgment  by  confession, 
made  in  open  Court  by  some  one  as  the  attorney  of  the  defend- 
ant, and  not  by  the  defendant  in  person,  had  really  and  in  fact 
been  confessed  in  accordance  with  the  provisions  of  the  three 
hundred  and  seventy-fifth  section  of  the  Practice  Act  So  far 
the  order  is  plain;   what  change,  if  any,  was  made  by  the 
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amendatory  order  ?    The  stipulation  npon  which  the  order  was 
made  is  in  these  words : 

"It  is  stipulated  and  agreed  that  the  referee,  L.  Aldrich, 
make  out  a  judgment  on  his  finding  in  the  matter  referred  to 
him  in  this  action,  and  that  the  reference  extend  to  all  the  pai> 
ties  plaintiff  herein." 

The  amendatory  order  followed  the  language  of  the  stip- 
ulation. Turn  the  order  end  for  end  and  it  will  read  thus: 
*^The  reference  heretofore  made  is  extended  to  all  the  parties 
plaintiff,  and  the  referee  is  authorized  to  report  a  judgment  on 
his  finding." 

By  this  language  the  power  of  the  referee  is  enlarged  and 
the  number  of  parties  plaintiff  to  the  reference  is  increased, 
hut  the  subject  matter  of  the  reference  remains  the  same, 
being  neither  enlarged  nor  diminished;  on  the  contrary,  the 
language  of  the  stipulation,  as  to  the  subject  matter  is,  "in 
the  matter  referred  to  him;"  that  is  to  say,  the  matter  speci- 
fied in  the  order  already  made.  The  additional  power  given 
is  to  report  a  judgment.  To  the  first  order,  as  appears  from 
the  record,  the  appellants  Solomon  &  Dott  were  the  only 
parties  plaintiff;  but  to  the  judgment,  concerning  which  the 
reference  was  being  ordered,  there  were  five  other  plaintiffs, 
and  the  amendatory  order  makes  them  parties  also  to  the 
reference.  And  such,  in  our  judgment,  was  the  full  effect  of 
that  order,  which  is  made  further  apparent  by  comparing  the 
title  of  the  action  as  given  in  the  first  order  with  the  titles 
given  in  the  stipulation  and  last  order.  In  the  first  the  title 
is :  "  Solomon  &  Dott,  plaintiffs  v.  Thomas  Maguire,  defend- 
ant;" while  in  the  last  two  it  is:  ^^ Solomon  &  Dott,  Andrews 
et  al,  plaintiffs  v.  Thomas  Maguire,  defendant/^  Doubtless 
this  last  consideration,  standing  alone,  would  be  entitled  to 
but  little  weight,  but  when  viewed  in  connection  with  what 
we  have  previously  said  it  serves,  at  least  in  a  measure,  to 
fortify  our  conclusion  as  to  the  scope  and  extent  of  the  orutis 
in  question. 
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Our  conclusion  then,  thus  far,  is  that  the  claim  of  the  ap- 
pellants to  the  effect  that  the  whole  subject  matter  embraced 
in  both  motions  —  the  motion  of  the  defendant  to  vacate  the 
judgment,  and  the  motion  of  the  plaintiffs  for  leave  to  issue 
execution  —  was  embraced  in  the  order  of  reference,  cannot 
be  sustained  by  any  fair  and  reasonable  interpretation  of  tho 
language  employed.  If  such  was  the  intention  of  the  parties 
they  certainly  failed  to  have  it  incorporated  in  their  stipulation 
or  in  the  order  of  the  Court 


Report  of  referee. 

We  come  now  to  the  report  of  the  referee,  which  consists 
of  eight  findings  of  distinct  facts  or  propositions,  followed  by 
a  judgment  to  the  effect  that  the  order  of  the  4th  of  June, 
1855,  staying  proceedings  on  the  judgment,  be  set  aside  and 
that  Solomon  &  Dott  have  execution  on  the  judgment  for  the 
full  amount  due  them  by  its  terms  less  five  eighths  thereof 
with  interest,  etc.,  terminating  with  a  statement  in  the  follow- 
ing words: 

*'As  a  part  of  this  report  the  referee  desires  to  state  that  he 
has  not  passed  upon  the  question  of  settlement  of  the  judg- 
ment,'' (thereby  meaning,  doubtless,  the  accord  and  satisfaction, 
alleged  by  defendant,  including  of  course  the  question  whether 
there  was  anything  still  unpaid,)  it  being  understood  by  him 
that  this  question  is  not  embraced  by  the  motions  referred. 
Thus  coming  to  the  same  conclusion  which  we  have  announced 
as  to  the  extent  and  scope  of  the  order  of  reference. 

Without  stating  what  facts  were  found  by  the  referee,  it  is 
sufficient  for  our  purpose  to  say  that  he  did  not  find  that  there 
had  been  an  accord  and  satisfaction  of  the  judgment,  nor  that 
there  was  still  unpaid  any  part  thereof.  All  the  facts  found 
relate  to  the  existence  and  validity  of  the  judgment,  and  are 
substantially  summed  up  in  the  eighth  and  last  finding,  which 
is  to  the  effect  that  the  judgment  is  a  good  and  valid  judgment. 

Accompanying  the  report  is  the  testimony  upon  which  it 
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was  based  —  consisting  of  affidavits,  depositions,  executions  and 
judgment,  and  docket  entries  from  the  Clerk's  office. 

Nothing  can  be  clearer  than  that  the  facts  found  by  the  ref- 
eree do  not  support  the  judgment  reported  by  him. 

The  report  of  the  referee  was  filed  on  the  11th  of  April, 
1861.  On  the  same  day  plaintiffs  notified  the  defendant  that 
on  the  13th  of  the  same  month  they  would  make  a  motion  in 
open  Court  "  for  a  confirmation  of  the  report  of  the  referee 
filed  herein  on  this  day,  and  for  leave  to  issue  execution  upon 
the  judgment  therein  referred  to,  and  also  for  an  order  vacating 
the  order  of  the  Court  staying  execution." 

Order  of  Court  on  report  of  referee. 

On  the  13th  the  defendant  filed  certain  exceptions  to  the 
report.  On  the  20th  the  report  and  exceptions  were  submitted 
to  the  Court  for  its  consideration  and  taken  under  advisement 
On  the  18th  of  May  following  the  Court  made  the  following 
order : 

"  This  cause,  heretofore  submitted  to  the  Court  for  decision 
upon  the  report  of  the  referee  heretofore  appointed  herein,  and 
the  judgment  reported  by  him  having  been  duly  considered,  it 
is  this  day  ordered  that  said  report  and  judgment  be  and  the 
same  are  hereby  confirmed." 

No  order  was  made  directing  the  judgment  reported  by  the 
referee  to  be  entered  as  the  judgment  of  the  Court,  nor  in  fact 
was  it  ever  so  entered.  Nor  was  there  any  special  order  in 
terms  vacating  the  order  of  the  11th  of  June,  1855,  and  allow- 
ing execution  to  go,  ever  in  fact  made  or  entered ;  nor  did  the 
Court  ever  in  any  form  determine  the  question  left  open  by 
the  report  of  the  referee,  as  to  whether  there  was  anything 
still  unpaid  on  the  judgment,  which  must  necessarily  havc> 
been  done  before  an  order  for  an  execution  could  have  been 
regularly  made ;  and  all  this  in  the  face  of  the  motion  of  coun- 
sel in  which  these  special  orders  were  specifically  embraced. 
The  order  of  confirmation  neither  took  from  nor  added  to  the 
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legal  force  and  effect  of  the  report  of  the  referee;  but,  on  tho 
contrary,  it  left  every  question  precisely  as  it  stood  in  the 
report.  Qui  confirmat  nihil  dot.  What  was  left  undetermined 
by  the  referee  was  left  undetermined  by  the  Court.  If  there 
was  any  infirmity  in  the  report,  the  Court  confirmed  that  in- 
firmity, and  thereby  peri)etuated  it.  If  by  the  report  of  the 
referee  any  question  involved  in  the  two  motions  —  the  motion 
of  the  defendant  to  vacate  the  judgment,  and  the  motion  of 
the  plaintiffs  for  an  execution  —  was  reserved  for  future  deter- 
mination, such  portion  of  the  report  was  as  much  confirmed 
by  the  order  of  the  Court  as  any  other,  and  such  question  was 
as  much  reserved  for  future  consideration  after  as  before  the 
order  of  confirmation.  For  the  purpose,  then,  of  ascertaining 
what  was  really  determined  by  the  Court,  we  are  compelled 
to  return  to  the  report  of  the  referee,  upon  which  our  views, 
in  the  respect  named,  have  been  already  intimated. 

It  will  not  do  to  say  that  the  referee  decided  that  there  was 
a  balance  due  on  the  judgment,  and  that  the  plaintiffs  were 
entitled  to  an  execution  therefor,  merely  because  he  reported 
a  judgment  to  that  effect,  because  his  report  shows  upon  its 
face  that  he  did  not  so  decide,  but,  on  the  contrary,  left  the 
question  open  and  reserved  for  further  consideration  for  the 
reason  that  under  the  construction  put  upon  the  order  of  refer- 
ence by  him,  as  he  himself  states,  that  question  was  not 
embraced  in  the  order,  in  which  respect  we  have  already  sus- 
tained the  view  taken  by  him.  Had  this  part  of  the  report 
been  omitted,  the  question  before  us  would  hare  assumed  a 
very  different  complexion.  Then  the  judgment  of  the  referee 
would  have  stood  upon  the  record  unqualified  and  unexplained, 
which  would  have  been  the  ordinary  case  of  a  judgment 
unsupported  and  unwarranted  by  the  facta  foimd,  but  binding 
and  valid  imtil  reversed  on  appeal,  an.1  the  presumption  would 
be  that  the  xeferee  had  passed  upon  the  whole  matter  embraced 
in  his  judgment;  but  here  that  presumption  cannot  be  indulged, 
because  it  is  met  at  the  threshold  and  overcome  by  the  express 
terms  of  the  report.  How  can  this  Court  say  that  a  certain 
matter  has  passed  into  judgment  when  the  paper  relied  on  for 
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the  purpose  of  establishing  that  proposition  denies  it  in  express 
terms?  To  do  so  -would  be  to  allow  bald  presumptions  to 
overcome  admitted  facts. 

For  the  purpose  of  determining  what  the  referee  decided  we 
must  look  at  his  entire  report,  and  cannot  limit  ottf  view  to 
detached  portions  isolated  from  the  residue.  Thus  viewed  the 
judgment  reported  by  him  becomes  a  conditional  judgment, 
or,  in  other  words,  the  clause  in  his  report  to  the  effect  that 
he  has  not  passed  upon  the  question  as  to  whether  there  is 
anjlhijig  still  unpaid  operates  as  a  proviso  to  the  judgment, 
and  his  report  and  judgment  might,  therefore,  be  paraphrased 
thus:  "  The  judgment  in  question  was  at  and  from  the  time 
of  its  rendition  a  legal  and  valid  judgment,  and  the  order  liore- 
tofore  made  staying  execution  thereon  ought  to  be  vacated  and 
the  plaintiffs  allowed  to  take  their  execution,  provided  the 
Court  shall  determine  that  the  city  scrip  admitted  to  have  been 
received  thereon  was  not  so  received  in  full  accord  and  satis- 
faction, upon  which  point  I  express  no  opinion." 

The  result  to  which  the  foregoing  reasoning  brings  us  is  that 
the  execution  issued  on  the  11th  of  February,  1863,  and 
quashed  by  the  order  of  the  Court  from  which  this  appeal  is 
taken,  was  not  issued  by  virtue  of  any  order  of  the  Court 
made  under  the  two  hundred  and  fourteenth  section  of  the 
Practice  Act. 

^Execution  on  a  judgment  when  there  has  been  an  order  of  the 
Court  staying  execution. 

It  is  however,  insisted  that  the  right  of  the  plaintiffs  to  that 
exer^ution  does  not  depend  entirely  upon  the  proceedings, 
whether  valid  or  invalid,  taken  under  the'  two  hundred  and 
fourteenth  section;  but  that  they  were  entitled  to  it  under 
the  two  hundred  and  ninth  section,  which  provides  that  a  party 
in  whose  favor  judgment  has  been  rendered  may  have  his 
execution  thereon  at  any  time  within  five  years  thereafter. 
This  point  is  grounded  upon  the  idea  that  the  time  during 
which  the  order  of  the  4th  of  June,  1855,  staying  execution 
on  die  judgment  was  in  force,  constitutes  no  part  of  the  five 
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years  designated  as  a  limit  upon  the  plaintiffs'  right  to  the  exe- 
cution. It  is  true  that  if  the  time  during  which  the  order  of 
the  4th  of  June,  1855,  was  in  force  is  to  be  excluded  from  the 
computation  of  the  five  years  stated  in  the  two  hundred  and 
ninth  section,  the  execution  of  the  11th  of  February,  1863, 
was  issued  within  the  five  years  there  specified. 

Admitting,  for  the  sake  of  the  argument,  that  the  time 
during  which  execution  on  the  judgment  was  stayed  is  not  to 
be  computed  as  a  part  of  the  five  years  specified  in  the  two 
hundred  and  ninth  section,  will  counsel  claim  that  even  then 
the  plaintiffs  could  have  their  execution  by  simply  calling  for 
it  at  the  Clerk's  office?  On  the  contrary,  would  it  nol:  be 
necessary  even  in  such  a  case  to  apply  to  the  Court  for  the 
execution?  Who  is  to  determine  whether  there  has  been  any 
valid  stay  in  such  a  case?  Can  the  Clerk  do  it,  or  must  it  be 
done  in  some  form  by  the  Court  ? 

But  independent  of  these  questions,  there  is  nothing  in  the 
Practice  Act  to  the  effect  that  the  time  during  which  the  plain- 
tiff is  stayed  from  issuing  execution  shall  not  constitute  a  part 
of  the  five  years  to  which  he  is  limited  by  the  two  hundred 
and  ninth  section.  The  only  provision  squinting  in  that  direc- 
tion is  found  in  the  Statute  of  Limitations,  section  twenty- 
seven,  but  that  applies  by  its  terms  only  to  an  action  upon  the 
judo;ment;  and  had  the  plaintiffs  sued  upon  their  judgment,  it  is 
possible  that  the  point  in  question  would  have  been  available. 

But  counsel  undertake  to  sustain  their  position  by  analogical 
reasoning  (always  more  or  less  unsafe  and  inconclusive)  and 
the  known  facts  upon  which  the  reasoning  is  based  are  drawn 
from  the  case  of  Dewey  v.  Latson,  6  Cal.  134.  It  is  sufiicient 
to  say  that  the  case  of  Dewey  v.  Latson  is  of  very  doubtful 
logic.  It  is  true  that  we  followed  the  rule  in  that  case,  in 
Englund  v.  Lewis,  25  Cal.  352,  but  we  did  so  solely  upon  the 
ground  of  stare  decisis;  and  we  are  not  disposed  to  extend  the 
doctrine  of  that  case  beyond  the  precise  question  there  deter- 
mined. 

Judgment  aflSrmed. 

Mr.  Justice  Rhodes  expresaed  no  opinion. 
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ALEXIS  DUPUY,  EDWARD   LLOYD,   and   WILLIAM 
B.  AGARD  V.  WILLIAM  SHEAR  and  FREDERICK 

D.  KOHLER. 

Mode  of  commbncino  Suits. —  The  mode  of  commencing  suits  and  acquiring 
jurisdiction  of  the  parties  is  controlled  by  the  Practice  Act,  and  not  by  the 
practice  which  prevailed  at  common  law. 

Time  within  which  Summons  must  bb  Issurd. —  Since  the  amendment  of 
1880  to  the  twenty-third  section  of  the  Practice  Act,  the  Clerk  is  not 
authorized  to  issue  a  summons  in  an  action,  without  an  order  from  the 
Court,  after  the  expiration  of  one  year  from  the  filing  of  the  complaint. 
This  principle  applles^as  well  to  causes  In  which  the  complaint  was  filed 
before,  as  to  those  in  which  the  complaint  was  filed  after  the  amendment 
took  effect. 

Summons  ordered  to  bb  Issued  bt  the  Court. —  If  the  Court  Is  authorized  to 
direct  a  summons  to  issue  after  the  expiration  of  the  year,  the  exercise 
of  the  power  rests  in  the  legal  discretion  of  the  Court,  and  its  action 
will  not  be  set  aside  on  appeal  unless  It  clearly  appears  that  the  discretion 
was  not  soundly  exercised. 

Obdkr  of  CouitT  Striking  out  Complaint. —  Where  a  plaintiff  commences  an 
action  by  filing  a  complaint  and  issuing  summons,  but  makes  no  servlceon 
the  defendant  until  nine  years  have  elapsed,  an  order  of  the  Court,  made  on 
defendant's  motion,  striking  out  the  complaint  for  want  of  prosecution,  is 
not  such  an  abuse  of  discretion  as  to  Justify  the  appellate  Court  in  i|^ers- 
Ing  the  order. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  A,  Lawrence,  for  Appellants. 
Bennett,  Cook  &  Clarice,  for  Respondents. 
By  the  Court,  Sawyer,  J. 

The  complaint  in  this  case  was  filed  and  summons  issued 
thereon  on  the  26th  of  July,  1855.  A  suit  was,  therefore, 
coiumenced  on  that  day  within  the  provisions  of  the  Statute  of 
Limitations,  and  also  within  the  provisions  of  .soction  twenty- 
two  of  the  Practice  Act.  But  no  service  was  had,  and,  conse- 
quently, no  jurisdiction  of  the  persons  of  the  defendants  was 
acquired.  The  action  remained  in  that  condition  without  any 
further  steps  having  been  taken  till  October   8th,   1864  —  a 
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poriod  of  more  than  nine  years.  On  the  last  named  day  tlio 
plaintiff,  on  an  affidavit  stating  the  filing  of  the  complaint,  the 
issuing  of  the  siunmons  thereon,  and  that  said  isuminons  w.\.3 
lost  by  the  Sheriff,  procured  from  the  Judge  at  chambers,  on 
ex  parte  application,  an  order  that  another  summons  issur. 
The  suimnons  thus  issued  having  been  served,  the  defendants 
moved  to  set  aside  said  summons  as  having  been  improvidently 
issued,  and  to  strike  the  complaint  from  the  files  of  the  Court 
for  want  of  prosecution.  The  motion  was  heard  on  affidavits 
and  counter  affidavits,  and  granted  by  the  Court.  The  appeal 
is  from  the  order  setting  aside  the  summons  and  striking  the 
complaint  from  the  files. 

Mode  of  commencing  suits. 

The  Practice  Act  prescribes  the  mode  of  commencing  suits, 
and  acquiring  jurisdiction  of  the  parties.  The  proceeding  is 
controlled  by  its  provisions,  and  not  by  the  rules  of  practice 
which  prevailed  at  common  law.  When  this  suit  was  instituted 
section  twenty-two  provided,  that  "  a  suit  shall  be  commenced 
by  the  filing  of  a  complaint  with  the  Clerk  of  the  Court  in 
which  the  action  is  brought  and  the  issuing  of  a  summons 
thereon."  Section  twenty-three,  as  it  then  existed,  also  pro- 
vides, that  "the  Clerk  shall  indorse  on  the  complaint  the  day, 
month  and  year  the  same  is  filed;  and  at  any  time  after  the 
filing  the  plaintiff  may  have  a  summons  issued."  The  act  of 
filing  a  complaint  and  issuing  the  summons  were  both  per- 
formed, and  a  suit  was,  therefore,  commenced.  But  no  service 
was  made^  and  no  jurisdiction  of  the  defendants  acquired. 

When  summons  muy  issue. 

In  1860  section  twenty-three  was  amended  so  as  to  read  as 
follows:  "And  at  any  time  within  one  year  after  the  filing  of 
the  same  the  plaintiff  may  have  a  summons  issued."  These 
are  the  only  provisions  prescribing  the  mode  of  commencin;^ 
suits  and  authorizing  the  issue  of  a  summons.  The  summons 
authorized  by  section  twenty-three  to  be  issued,  whether  one 
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or  more,  issues  as  a  matter  of  course  upon  application  to  the 
Clerk.  The  party,  upon  filing  his  complaint  and  paying  the 
costs,  has  a  right  to  it,  and  no  order  by  the  Court  or  Judge  is 
required.  But  the  section  was  amended  in  1860,  and  limited 
the  time  within  which  the  summons  provided  for  in  that  and 
the  preceding  section  could  be  issued,  to  one  year  after  the 
filing  of  the  complaint.  This  is  an  amendment  which  merely 
affects  the  mode  of  proceeding,  and  all  proceedings  thereafter 
taken  must  be  in  accordance  with  that  provision.  A  sum- 
mons thereafter  to  be  issued  as  a  matter  of  absolute  right,  must 
issue  by  virtue  of  the  provisions  of  the  section  as  amended, 
because  there  is  no  other  provision  authorizing  the  issue  of  any 
summons.  Conceding,  then,  that  under  the  provisions  of  sec- 
tions twenty-two  and  twenty-three,  a  party  may  have  more 
than  one  summons  issued  on  the  same  complaint,  they  must, 
since  the  amendment,  all  be  issued  within  the  time  prescribed, 
for  if  he  relies  upon  the  provisions  of  that  section  to  establish 
his  right,  he  cannot  have  more  than  these  provisions  authorize. 
The  summons  vacated  was  issued  long  after  the  time  limited, 
and,  therefore,  not  in  pursuance  of  its  provisions.  And  the 
fact  that  the  plaintiff  had  at  the  time  of  filing  his  complaint 
availed  himself  of  the  provisions  of  the  statute  then  in  force 
and  procured  a  writ  to  be  issued,  does  not  affect  the  question, 
A  technical  alias  summons  is  not  known  to  our  law,  and  in 
fact,  under  our  system  of  practice,  there  is  no  necessity  for 
one.  The  summons  specifies  no  return  day,  and  when  it  has 
once  been  issued  it  may  be  served  and  returned  at  any  time 
without  reference  to  the  time  of  the  commencement  of  the 
next  term  of  Court.  It  is  served  by  delivering  a  copy  to  the 
defendant.  If  more  than  one  summons  is  authorized  by  the 
Practice  Act,  the  second  has  no  necessary  connection  with,  or 
dependence  upon,  the  first.  It  is  based  upon  the  complaint 
alone.  The  capias  ad  respondendum  under  the  common  law 
system  was  returnable  at  the  next  succeeding  term  of  the 
Court,  and  a  return  of  the  writ  was  a  necessary  prerequisite  to 
the  issuing  of  an  alias.  It  was  also  necessary  on  return  of  the 
capias  that  a  continuance  roll  should  be  made  up,  and,  unless 
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thei'e  was  a  continuance^  there  was  nothing  to  connect  an  alias 
or  pluriea  with  the  capias  upon  which  it  depended^  and  the  suit 
failed.  Unless  the  continuity  of  the  proceeding  was  kept  up  by 
a  continuance  roll  from  the  issuing  of  the  capias  to  the  issuing  of 
the  alias  or  pluries  upon  which  the  defendant  was  arrested,  the 
issue  of  the  capias  within  the  time  specified  in  the  Statute  of 
Limitations  would  not  save  the  action,  where  the  arrest  was 
made  oa  an  alias  issued  after  the  statute  had  run  upon  the  de- 
mand in  suit  A  party  might,  doubtless,  issue  as  many  writs  of 
capias  as  he  pleased  on  the  same  demand  without  reference  to 
the  return  of  the  prior  writ,  but  in  such  case  the  suing  out  of 
such  writ  would  be  the  institution  of  a  new  suit,  and  not  be  a 
process  in  the  same  suit  But  these  principles  have  no  relevancy 
to  our  system. 

When  the  Court  rmat  order  summons  to  issue. 

The  Clerk,  then,  was  not  authorized  to  issue  the  summons  set 
aside  without  an  order  of  the  Court  If  the  Court  had  any 
authority  to  direct  a  second  summons  to  issue,  it  must  be  be- 
cause by  filing  the  complaint  and  issuing  a  summons  thereon  a 
suit  had  been  commenced  within  the  meaning  of  the  provisions 
of  the  Practice  Act,  and  there  was  thenceforth  a  suit  pending 
and  within  the  control  of  the  Court,  which  the  Court  by  virtue 
of  its  general  powers  over  the  subject  matter  was  authorized 
to  dispose  of,  and  as  incident  to  this  power  it  was  authorized  to 
direct  process  to  issue  for  the  purpose  of  acquiring  jurisdiction 
of  the  person.  We  can  perceive  no  other  ground  upon  which  to 
base  the  power  of  the  Court  to  make  the  order.  Conceding  this 
authority  to  exist,  the  exercise  of  the  power  rests  in  the  sound 
legal  discretion  of  the  Court  The  other  for  the  issue  of  the 
summons  in  the  first  instance  was  made  upon  an  ex  parte  ap^ 
plication,  and,  doubtless,  without  much  consideration.  After- 
wards the  question  was  more  fully  considered  upon  the  motion 
to  vacate  the  order  and  set  aside  the  summons,  when  both  par- 
ties were  heard  upon  the  merits.    The  Court  then  came  id  the 
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conclusion  that  the  order  had  been  made  and  the  summons  is- 
sued improvidently,  and  the  summons  was  thereupon  set  aside. 
The  Court  upon  a  full  hearing  exercised  its  judicial  disrcctioiiy 
and  we  are  not  prepared  to  say  that  it  was  not  soundly  exer- 
cised. There  was  a  degree  of  laches  —  a  want  of  diligence  in 
prosecuting  the  suit  instituted,  that  is  contrary  to  the  spirit 
of  our  laws,  and  which  ought  not  to  be  encouraged,  or  even 
tolerated.  Upon  either  view,  then,  there  was  no  error  in  setting 
aside  the  summons. 

Appellants  insist  that  the  motion  to  strike  out  the  complaint 
before  issue  joined  was  premature. 

When  the  Court  may  strike  comrplaint  from  the  files. 

The  defendant  having  been  served  with  a  summons  was 
called  upon  to  make  some  answer  to  the  commands  of  the 
writ,  and  this  he  properly  did  by  moving  to  set  it  aside. 
Perhaps  he  was  not  authorized  to  claim  any  further 
relief  without  appearing  in  the  action  and  submitting  himself 
to  the  jurisdiction  of  the  Court.  He  did,  however,  ask  that 
the  complaint  be  stricken  out  for  want  of  prosecution,  and  this 
branch  of  the  motion  was  also  granted.  The  record  does  not 
show  that  any  objection  was  taken  in  the  Court  below  to  the 
hearing  of  this  branch  of  the  motion  on  the  ground  that  the 
defendant  had  not  appeared,  or  that  it  was  premature.  Had 
the  point  been  made,  doubtless  the  Court  would  have  required 
an  appearance  to  be  entered  in  the  action,  as  a  condition  of 
being  heard  on  this  branch  of  the  motion.  We  see  no  good 
reason  why  the  Court  after  the  commencement  of  a  suit  may  not 
dispose  of  it  by  striking  the  complaint  from  its  files  when  the 
plaintiff  has  failed  for  many  years  to  take  any  effective  meas- 
ures to  procure  a  service  and  give  the  Court  jurisdiction  of  the 
person  of  the  defendant  Certainly,  it  was  never  contemplated 
that  a  party  may  file  a  complaint  and  issue  a  summons,  and 
then  wait  an  indefinite  period  of  time  till  the  witnesses  of  the- 
other  party  are  dead,  or  his  evidence  destroyed,  before  he  taken 
any  effectual  steps  to  procure  a  service  of  process.    We  do* 
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not  think  such  a  case  is  provided  for  in  sections  one  hundred 
forty-eight  and  one  hundred  forty-nine  of  the  Practice  Act; 
but  the  Court,  having  got  possession  of  the  case  by  the  com- 
mencement of  a  suit,  must  have  some  power  to  dispose  of 
it,  when  the  plainti£F  declines  or  neglects  to  proceed.  In  this 
case  more  than  nine  years  elapsed  after  the  commencement  of 
the  suit  without  any  effectual  steps  having  been  taken  to  pro- 
cure service  of  the  sununbns  issued,  and  the  parties  defendant 
all  the  time  resided  in  the  city  where  the  suit  was  pending, 
and  were  well  known.  The  District  Court  passed  upon  the 
question,  as  to  whether  there  was  anything  in  the  circum- 
stances of  the  case  to  justify  the  delay,  and  found  against  the 
plaintiffs  on  that  point,  and  we  are  not  satisfied  that  it  was 
wrong  in  this  respect.  Although  the  defendant  had  not  ap- 
peared in  the  action,  no  objection  appears  to  have  beei 
made  to  the  motion  to  strike  out  qn  that  ground.  We  think* 
upon  the  whole,  that  this  portion  of  the  order  should  also  be- 
affirmed. 

The  order  setting  aside  the  summons  and  striking  out  the 
complaint  is  affirmed. 


WILLIAM  H.  FANJOY  v.  DANIEL  SEALES. 

Wmo  Liabli  fob  In  just  causbd  bt  Dbfbctivb  Construction  of  Buildixqs.— 
The  owner  of  a  Inillding,  who  hai  the  same  erected  by  a  contractor,  la  liable 
In  casea  where  an  action  can  be  maintained,  for  Injnrles  sustained  by 
another  by  reason  of  Ita  defective  construction,  after  he  has  accepted  of 
the  bnlldlDf  from  the  contractor. 

Whbn  Ownbb  of  Building  not  Lxablb  fob  its  Dbfbctiyb  Construction. — 
The  owner  of  a  building,  who  has  the  tame  erected  by  a  contractor,  and 
accepts  of  the  same  when  completed,  Is  not  liable  for  injnrles  afterwards 
sustained  by  one  engaged  In  painting  the  same,  resnlting  from  the  fall  of  the 
cornice  cansod  by  the  painter  suspending  a  staging  to  the  oomlce. 

Appeal  from  the  District  Oonrt^  Twelfth  Judicial  District^ 
CStj  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 


244  Fan  JOY  v.  Seales.  [Sup.  Ot. 

Argument  for  Appellant. 

J.  P.  Treadwell,  for  Appellant 

The  general  principle  of  law  applicable  to  the  caae  is,  that 
the  owner  and  occupant  of  land^  having  the  entire  sole  control 
of  it,  is  liable  for  injuries  occasioned  to  a  person,  without  any 
fault  on  his  own  part,  by  suffering  his  premises  to  remain  out 
of  repair  and  in  a  state  liable  and  likely  to  occasion  such 
injury,  as  if  any  part  of  the  premises,  as  a  cornice,  be  "not 
fastened  into  the  wall  in  the  usual  manner,  or  not  fastened  in 
a  safe,  proper,  or  secure  manner,  in  point  of  fact."  Such  a 
case  presents  a  technical  nuisance.  It  is  not  necessary  to 
allege  or  prove  a  scienter,  or  malice,  or  that  the  defendant 
himself  originally  created  the  nuisance ;  it  is  sufficient  to  show 
that,  being  the  owner  and  having  the  entire  control  of  the 
premises,  he  suffers  them  to  remain  in  a  state  in  which  they 
are  liable  and  likely  to  occasion  injury  to  another,  and  that 
thereby  the  injury  has  occurred.  Sic  utere  tuo  ul  alienum  non 
IcBdds  is  the  maxim  he  violates. 

The  well  considered  elaborate  opinion  in  BossweU  v.  Laird, 
8  Cal.  469,  is  in  point  here,  and  strongly  supports  the  view 
taken.  On  page  498,  the  Court  say:  "If  the  injuries  com- 
plained of  had  been  occasioned  after  the  completion  of  the 
dam  by  the  contractors,  and  its  acceptance  by  Laird  &  Cham- 
bers, there  can  be  no  doubt  of  the  liabflity  of  the  latter.  Par- 
ties for  whom  work  contracted  for  is  undertaken,  must  see  to 
it  before  acceptance  that  the  work,  as  to  strength  and  dura- 
bility, and  all  other  particulars  necessary  to  the  safety  of  the 
property  and  persons  of  third  parties,  is  subjected  to  proper 
tests,  and  that  it  is  sufficient.  By  acceptance  and  subsequent 
use,  the  owners  assume  to  the  world  the  responsibility  of  its 
sufficiency,  and  to  third  parties  the  liability  of  the  contractors 
has  ceased,  and  their  own  commenced."  Here  there  was  no 
evidence  of  negligence  in  building  the  dam,  except  that  it 
gave  way  and  broke  in  an  unusual  freshet;  that  was  sufficient 
prima  facie  proof  of  negligence,  as  expressly  decided  in  the 
case  next  to  be  cited. 

In  The  Mayor  af  r^^w  Tark  y.  Bailey,  2  Denio,  433,  the 
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subject  is  well  considered,  and  a  principle  deduced  which  this 
Court,  in  Boswell  v.  Laird,  declares  to  be  fourwied  in  good 
sense.  There  the  plaintiff  recovered  from  the  City  of  New 
York  damages  sustained  by  the  breaking  of  the  Croton  dam, 
the  city  having  accepted  the  work  from  the  competent  archi- 
tect and  builder  after  its  completion  by  contract  on  the  land 
of  the  city. 

The  law  does  not,  in  any  case,  I  submit,  excuse  a  nuisance 
because  the  damages  resulting  from  it  are  sustained  at  the 
time  the  thing  constituting  the  nuisance  is  ^' being  used  for  a 
purpose  for  which  it  was  not  intended."  Whether  such  use, 
for  which  the  thing  ^^was  not  intended,"  constitutes  a  want 
of  proper  care,  and  so  relieves  from  a  liability  that  might  other- 
wise attach,  is  a  question,  not  of  law  for  the  Court^  but  of  fact 
for  the  jury. 

Porter  &  Holladay,  for  Respondent. 

The  case  of  BosweU  v.  Laird  is  inapplicable.  In  that  case 
the  only  point  decided  was  that  where  a  liability  exists,  the 
architects  who  erect  the  structure  aro  liable  until  they  have 
turned  it  over  to  the  owner,  and  he  has  accepted  of  it 

This  case  presents  a  new  and  curious  question — one  upon 
which  we  have  not  met  with  any  deoisive  authorities  pro  or 
con;  and  if  this  Court  shall  conclude  to  go  behind  the  order 
granting  a  new  trial,  to  examine  the  main  question,  it  must 
be  determined  upon  original  principles  of  enlightened  reason. 

In  reason  there  is  a  distinction,  between  the  case  of  a  passer- 
by on  the  sidewalk  who  breaks  his  leg  through  the  grating, 
negligently  left  fronting  premises^  and  the  case  in  hand,  where 
the  plaintiff's  attention  is  called  to  the  condition  of  the  prem- 
ises. In  the  latter  case,  the  very  fact  of  undertaking  the 
painting  or  repair  of  the  house,  necessarily  implies  the  exercise 
of  the  senses  and  judgment  of  the  party  as  to  the  mode  of 
mounting  the  building,  and  if  injury  follows  the  effort,  the  law 
imputes  that  injury  to  the  carelessness  or  unskilfulness  of  the 
sufferer,  and  he  is  without  recourse.     He  cannot  be  heard  to 
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complain  of  injuries  smstained  in  a  matter  to  which  his  own 
senses  and  judgment  were  first  invited  into  exercise.  Not  so 
with  the  passenger  along  the  street  who  is  injured  by  a  falling 
fragment  from  a  tottering  wall,  or  by  defective  grating  in  the 
sidewalk.  In  this  latter  ease  it  is  the  duty  of  the  ovmer  to 
keep  his  property  safely,  so  that  strangers  shall  not  be  injured 
thereby.  But  not  so  with  the  case  at  bar.  His  attention  is 
first  directed  to  the  work  upon  which  he  is  to  be  employed. 
He  is  then  bound  to  look  out  for  himself,  and  he  has  no  insurer. 
In  this  case,  plaintiff  was  employed  to  paint.  Wouhl  it  alter 
the  principle  had  he  been  employed  to  repair  or  take  down 
the  cornice  itself,  which  fell  in  the  operation? 

By  the  Court,  Currby,  J. 

•This  is  an  action  on  the  case  for  damages  consequent  oii 
injuries  received  by  plaintiff  through  or  by  means  of  alleged 
negligence  on  the  part  of  the  defendant.  The  cause  way  tried 
before  a  jury,  who  rendered  a  verdict  in  plaintiff's  favor  for 
two  thousand  and  five  hundred  dollars,  on  which  judgment  was 
entered.  A  new  trial  was  granted  on  the  defendant's  appli- 
cation, and  the  plaintiff  has  appealed. 

The  case  discloses  that  the  defendant,  the  owner  of  a  brick 
house  in  San  Francisco,  eleven  feet  front  and  two  stories  high, 
employed  one  Barry  by  contract  to  paint  it  The  plaintiff,  a 
painter  by  trade,  was  employed,  with  others,  by  Barry,  to 
perform  ihe  work  of  painting  the  house.  These  workmen  of 
Barry,  for  the  purpose  of  enabling  themselves  to  do  the  work, 
suspended  to  the  cornice  of  the  house  a  staging  or  scaffolding. 
After  the  work  was  done,  while  in  the  act  of  taking  down  the 
scaffolding,  the  plaintiff  stood  upon  the  comioe,  when  the 
front  wall  to  which  it  was  attached  broke  away  below  the 
cornice.  The  cornice  and  a  portion  of  the  wall,  and  the  plain- 
tiff with  the  same,  fell  to  the  sidewalk,  a  distance  of  about 
thirty  feet,  by  which  his  right  arm  was  broken,  besides  which 
he  suffered  other  serious  bodily  injuries,  in  consequence  of 
which  he  was  confined  to  his  bed  for  several  months  and  lost 
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his  arm  by  necessary  amputation.  The  plaintiff  alleged  in  his 
complaint  that  the  upper  part  of  the  front  wall  of  the  house 
and  the  cornice  thereto  attached  were  defectively  and  insuf- 
ficiently constructed,  and  was  on  the  part  of  the  defendant 
wrongfully  and  negligently  permitted  so  to  be  and  remain 
while  the  house  was  being  painted  and  when  the  plaintiff  sus- 
tained the  injuries  mentioned.  He  also  alleged  that  the  fall 
of  the  wall  and  cornice  and  the  injuries  received  by  him  were 
without  fault  or  want  of  care  on  his  part.  The  defendant  by 
hi?  answer  traversed  each  and  every  allegation  of  the  com- 
plaint, and  for  an  affirmative  defense  alleged  that  he  was  not 
a  mechanic;  that  he  had  the  house  and  cornice  constructed  by 
master  mechanics  without  supervision  or  direction  on  his  part, 
except  that  the  same  were  to  be  constructed  in  a  substantial 
and  workmanlike  manner,  and  that  any  injury  the  plaintiff 
may  have  received  by  the  fall  or  otherwise,  was  not  from  any 
fault,  knowledge  or  negligence  on  the  part  of  the  defendant. 

It  was  proved  that  the  accident  happened  as  before  stated, 
and  that  by  the  fall  the  plaintiff  was  severely  injured  and  was 
obliged  to  suffer  the  amputation  of  his  right  arm  near  the 
shoulder,  and  that  as  a  consequence  thereof  he  incurred  a  lia- 
bility of  three  thousand  dollars  for  medical  and  surgical  ser- 
vice, of  which  he  had  paid  about  one  hundred  dollars. 

On  the  part  of  the  plaintiff  the  evidence  tended  to  show 
that  the  house  had  been  finished  by  the  mechanics  who  built 
it,  and  accepted  from  them  by  the  defendant  about  two  months 
before  the  contract  for  painting  it  was  made.  That  the  cor- 
nice was  not  fastened  to  the  front  wall  of  the  house  in  the 
usual  manner  or  in  a  safe,  proper  or  secure  manner,  in  point 
of  fact.  That  the  fastening  of  the  cornice  was  so  concealed 
from  view  that  it  could  not  be  seen,  and  that  the  plaintiff 
could  not  have  ascertained  the  want  of  a  proper  fastening  of 
the  cornice  without  tearing  down  the  wall.  That  painter? 
usually  go  upon  the  cornice  of  such  a  house  as  the  one  in 
question  in  painting  the  house,  and  use  the  wall  and  cornier 
in  the  same  manner  as  did  the  plaintiff  in  this  instance,  and 
that  there  was  no  want  of  care  on  his  part  and  the  part  of 
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those  engaged  in  the  work  with  him  in  going  upon  the  cornice, 
necessary  to  avoid  the  accident  which  occurred.  That  the 
defendant  was  about  the  building  while  it  was  being  con- 
structed and  while  Barry  and  his  workmen^  including  the 
plaintiff  were  painting  it,  and  saw  how  they  were  using  the 
wall  and  cornice,  and  made  no  objection  and  gave  no  notice 
that  the  o(Hiiioe  was  not  of  the  usual  strength  of  comiceB,  and 
that  the  same  could  not  be  used  as  was  customary  in  such 
cases. 

It  was  in  evidence  that  the  defendant  was  not  a  mechanic. 
On  his  part  testimony  was  given  tending  to  prove  that  the 
mason  work  of  the  house  was  done  for  him  by  contract^  in 
writing,  which  contract  was  produced  in  evidence.  That  the 
contractors  named  in  the  writing,  and  who  did  the  work,  were 
experienced  master  masons,  and  that  the  defendant  did  not 
superintend  or  direct  them  in  the  execution  of  the  woik. 
That  while  the  walls  of  the  house  were  going  up,  the  cornice, 
which  was  made  of  wood,  was  put  in  the  wall  by  a  competent 
carpenter,  who  was  employed  by  the  defendant  by  the  day  to 
perform  that  and  other  work,  and  who  made  and  put  up  the 
cornice  without  any  direction  from  the  defendant  as  to  the 
manner  in  which  the  work  should  be  done.  Two  of  the 
defendant's  witnesses  testified  that  cornices  are  intended  for 
ornamental  purposes,  and  that  in  their  opinions  the  cornice  in 
question  was  fastened  sufficiently  and  was  of  sufficient  strength 
for  all  practical  purposes  for  which  a  cornice  is  intended. 

If  any  one  of  the  grounds  assigned  by  the  defendant  for  a 
new  trial  was  well  taken  the  order  made  granting  it  must  be 
allowed  to  stand.  The  defendant  specified  several  grounds  as 
error,  on  acconnt  of  which  he  asked  the  Court  to  vacate  the 
verdict  and  grant  a  new  triaL  The  first  of  these  was  that  the 
Court  erred  in  admitting  certain  evidence  on  the  question  of 
special  damages,  which  we  do  not  now  propose  to  consider. 
The  second,  stated  in  general  terms,  was  that  upon  the  facts 
and  circumstances  set  forth  in  the  statement,  as  proved  or 
admitted  on  the  trial,  and  concerning  which  there  seems  to 
be  no  dispnte,  the  verdict  should  have  been  for  the    defendant 
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instead  of  the  plaintiff.  We  shall  consider  the  case  upon  the 
second  ground  of  error  thus  assigned,  and  on  which  the  motion 
was  granted. 

The  theory  upon  which  the  plaintiff  proceeded  was  that  the 
defendant  was  liable  to  him  for  the  injury  which  he  suffered, 
on  the  ground  that  the  upper  part  of  the  front  wall  of  the  house 
and  the  cornice  and  its  fastenings  were  so  negligently  and  de- 
fectively constructed  as  to  be  insufficient  and  inadequate  for 
the  support  of  the  painter's  staging  and  the  additional  weight 
of  such  person  or  persons  as  were  thereon  while  the  house 
was  being  painted,  and  that  the  same  were  allowed  so  to  be 
and  remain  when  the  accident  described  befell  the  plaintiff; 
and  that  it  mattered  not  that  the  building  was  constructed  by 
master  mechanics  without  any  directions  from  the  defendant 
as  to  the  work,  except  that  it  should  be  well  and  substantially 
done,  or  that  he  was  ignorant,  in  fact,  of  the  infirm  and 
insufficient  condition  of  the  wall  and  cornice  when  the  accident 
occurred. 

The  house  was  accepted  by  the  defendant  from  the  contrac- 
tors some  time  before  it  was  painted,  and  if  at  that  time  or 
afterward  an  injury,  by  reason  of  its  defective  oonstruction, 
happened  to  any  one  for  which  an  action  might  be  maintained, 
the  defendant  is  the  person  who  would  be  answerable ;  for  being 
the  owner  and  having  the  control  of  the  property,  the  law  im- 
poses on  him  the  duty  of  maintaining  it  in  such  a  csondition  as 
to  occasion  no  injury  to  others  who  are  without  fault.  In 
such  case  the  doctrine  of  respondeat  superior  can  have  no  ap- 
plication, because  the  relation  of  superior  and  subordinate  did 
not  exist  when  the  accident  happened.  If  the  house  was  in- 
efficiently built  the  defendant  was  not  bound  to  accept  it  from 
those  who  had  contracted  to  build  it  in  a  substantial  and  work- 
manlike manner.  By  accepting  it  and  allowing  it  to  remain  in 
its  then  condition  he  assumed  to  third  persons  who  might  l)ecomo 
concerned,  its  sufficiency  for  the  uses  and  purposes  for  wliioh 
it  was  constructed*    {BosweU  v.  Laird,  8  OaL  498;  The  Mayor 
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of  New  York  v.  Bailey,  2  Denio,  445.)  We  say  for  the  uses 
and  purposes  for  which  it  was  constructed.  If  the  cornice  haii 
been  so  insuflSciently  fastened  to  the  wall  when  the  defendant 
accepted  the  house  as  finished,  as  to  break  away  from  it  by  its 
own  weight,  and  in  its  fall  had  injured  a  passer-by  on  the  side- 
walk beneath,  there  would  be  no  doubt  in  such  case  of  the  de- 
fendant's liability.  But  that  the  case  under  consideration  is 
one  of  very  different  impression  is  manifestly  obvious.  Cor- 
nices are  intended  and  constructed  for  ornamental  purposes, 
and  not  for  the  use  to  which  the  one  in  question  was  put  by  the 
painters.  We  are  not  satisfied  that  the  general  custom  of  paint- 
ers to  use  cornices  for  supporting  the  stagings  and  platforms 
necessary  for  the  prosecution  of  their  work  of  painting  houses 
imposes  on  the  owners  thereof  the  duty  of  constructing  such 
cornices  sufficiently  strong  to  sustain  burdens  for  which  they 
were  not  designed. 

The  Judge  who  tried  the  cause  in  his  charge  to  the  jury,  told 
them,  very  properly  we  think,  that  the  plaintiff  had  no  right 
to  expect  that  the  cornice  and  the  part  of  the  wall  to  which  it 
was  fastened  were  sufficiently  strong  to  answer  other  purposes 
requiring  greater  strength  than  those  for  which  they  were  de- 
signed, and  for  which  they  are  ordinarily  intended.  That  it 
did  not  follow  that  cornices  are  constructed  for  the  purpose  of 
suspending  thereon  stagings  or  platforms  for  painters  and  me- 
chanics to  work  upon,  because  they  may  often  be  used  for  such 
purposes;  and  also  that  if  the  cornice  and  wall,  though  defec- 
tive in  construction,  were  still  sufficient  for  the  purposes  for 
which  they  were  designed  but  were  applied  by  the  plaintiff  on 
his  own  responsibility  for  purposes  requiring  greater  strength 
than  those  for  which  they  were  intended,  and  their  fall  was  in 
consequence  of  such  application,  then  no  negligence  or  breach  of 
duty  could  be  imputed  to  the  defendant  on  account  of  any  such 
defect  in  their  construction. 

There  is  nothing  in  the  case  from  which  it  can  be  inferred 
that  the  defendant  was  aware  that  the  cornice  was  not  suffi- 
ciently strong  to  endure  the  weight  and  strain  to  \vhich  it  was 
8ubje«t.3d  by  the  painters  because  of  any  defect  in  its  con- 
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struction.  If  he  could  be  rendered  liable  at  all  for  the  injuries 
which  the  plaintiff  received,  it  must  be  because  the  law  im- 
putes to  him  a  wrong  of  which  he  was  not  intentionally  guilty 
—  a  wrong  of  which  the  law  holds  him  guilty  because  he 
owned  and  had  in  his  possession  the  building  and  suffered  it 
to  remain  in  a  condition  liable  and  likely  to  occasion  injury 
to  the  plaintiff;  who,  in  order  to  render  the  defendant  liable 
in  damages,  it  must  appear  was  using  the  property  in  a  law- 
ful manner  for  a  purpose  to  which  it  might  properly  be  applied, 
and  who,  in  and  by  the  use  which  he  made  of  it,  was  without 
fault  on  his  part 

The  learned  Judge  who  granted  the  application  for  a  new 
trial  was  of  the  opinion  that  the  evidence  did  not  justify  the 
verdict,  and  on  that  ground  made  the  order  from  which  the 
plaintiff  appealed.  We  also  are  of  opinion  the  verdict  was 
not  warranted  by  the  evidence,  and  therefore  hold  that  the 
order  should  be  affirmed. 

The  order  granting  a  new  trial  is  affirmed 


JOHN  M.  NEVILLE  v.  SOLANO  COUNTY. 

Liability  of  County  fob  Jail  Guard. —  The  liability  of  a  county  for  th(> 
expeDse'of  a  temporary  guard  for  the  County  Jail,  under  the  Act  of  1851, 
Is  to  the  persons  employed  by  the  Shciiff  as  such  guard,  and  not  to  the 
Sheriff. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Swan  (&  Hays,  for  Appellant^  argued  that  if  the  plaintiff 
was  a  public  officer,  and  acted  in  that  capacity,  (as  the  com- 
plaint shows  he  did,)  he  was  the  mere  agent  of  the  county, 
and  did  not  bind  himself  to  pay  the  guardsj  and,  also,  that  a 
known  public  agent  acting  in  the  line  of  his  duty  is  not  per- 
sonally liable  on  the  contracts  made  by  him  on  behalf  of  the 
government  without  a  special  ^igi^eomeut,  and  cited  Qridley  v. 
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Lord  Pdmerston,  3  Bred,  and  Bing.  275;  Nicols  v.  Moody, 
22  Barb.  611;  Holmes  v.  Brovm,  13  Barb.  599;  Olney  v. 
Wilkes,  18  Johns.  122;  Story  on  Agency,  Sees.  305,  806.) 

W.  8.  Wells,  for  Eespondent,  argued  that  the  Sheriff,  being 
authorized  to  employ  the  guard,  was  the  party  with  whom 
the  county  was  to  settle,  and  cited  Joyce  v.  Joyce,  5  OaL  449^ 
and  Rowley  v.  Howard,  23  Cal.  401. 

By  the  Court,  SANDEBsoif,  0.  J. 

This  is  an  action  by  a  Sheriff  against  his  county  to  reco\rer 
the  expenses  of  a  temporary  guard  employed  by  him,  for  the 
protection  of  the  County  Jail,  and  the  safe  keeping  of  prisoners 
confined  therein,  under  and  by  virtue  of  the  provisions  of  the 
twenty-ninth  section  of  the  Act  concerning  Sheriffs,  of  tho 
29th  of  April,  1851;  which  provides  that:  "The  Sheriff, 
when  he  shall  deem  it  necessary,  may,  with  the  assent  in 
writing  of  a  County  Judge,  or  in  a  city,  of  a  Mayor  thereof, 
employ  a  temporary  guard  for  the  protection  of  the  County 
Jail,  or  for  the  safe  keeping  of  prisoners,  the  exjienscs  of  which 
shall  be  a  county  charge." 

The  Sheriff  sues  in  his  own  right  and  not  as  assignee  of  the 
several  persons  so  employed  by  him,  and  does  not  allege  that 
he  has  paid  them  for  their  services,  but  merely  alleges  that 
their  services  were  reasonably  worth  a  certain  price  per  day 
each,  naming  it,  and  that  he,  in  his  capacity  of  Sheriff,  has 
become  liable  to  pay  them  the  amount  sued  for. 

The  plaintiff  obtained  judgment  and  defendant  appeals. 

We  are  of  the  opinion  that  the  action  cannot  be  maintained. 

The  Sheriff,  when  acting  under  the  statutory  provision  in 
question,  is  simply  the  agent  of  the  county,  and  contracts  for 
and  on  account  of  the  county.  The  contract  is  between  the 
county  and  the  persons  who  render  the  service,  and  the  county 
is  liable  to  them  and  their  assignees  only,  and  not  to  the  Sheriff. 

Judgment  reversed. 

Mr.  Justice  Rhodes  expressed  no  opinion. 
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LUCIAN  SKINNER  v.  WILLIAM  BUCK  et  ala. 

ModTOAoa  MADE  BiFOBS  1851. —  A  mortgage  executed  prior  to  the  passage  of 
the  two  hundred  and  sixtieth  section  of  the  Practice  Act  in  1851,  was  not 
a  conveyance  of  a  conditional  estate  to  become  absolute  on  a  breach  of  con- 
dition, as  at  common  law. 

VOBBOLOSUiiB  ov  MOBTOAGB  BBFOBB  1861. —  If  the  owner  mortgaged  his  prop- 
trtj,  aad  afterwards  sold  the  same  to  a  parson  other  tlian  the  mortgagee, 
and  the  mortgage  was  foreclosed  and  property  sold  prior  to  1861,  the  pur- 
eLaser  acquired  no  title  if  the  mortgagor  waa  the  only  party  defendant 
The  graatae  of  the  mortgagor  waa  a  neeesaary  party  defendant. 

BiTBSTiKo  TrsiM  BX  FoBacLoauBi  09  HoBTOAoa.— A  Legislative  Act,  divest- 
ing the  title  of  the  purchaser  of  property  previously  mortgaged  by  hia 
grantor,  by  a  foreclosure  suit  in  which  the  mortgagor  was  alone  defendant, 
would  be  unconstitutional. 

FiACTiCB  Act  of  1850  coNCBBHXiro  FoBacLoauBB. —  The  three  hundred  and 
ninth  section  of  the  Practice  Act  of  1850,  allowing  a  creditor  to  maintain 
his  action  to  enforce  a  mortgage  against  the  mortgagor  alone,  is  to  be  con- 
atmed  as  requiring  the  owner  of  the  mortgaged  property  at  the  time  of 
foreclosure  to  be  made  a  defendant 

Appeal  from  the  District  Court^  Third  Judicial  District 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  T.  Wallace,  for  Appellant,  argued  that  the  law  day  o\ 
the  mortgage  having  passed  before  Morehead's  purchase,  th« 
title  of  Wells  had  become  absolute,  and  cited  Merrit  v.  Lam- 
hert,  7  Paige,  348;  2  Cruise's  Digest,  p.  66,  Sec-  8;  Swett 
V.  Horn  et  al.  1  N.  H.  333 ;  Brown  et  al.  v.  Cram,,  Id.  171 ; 
Laws  of  1850,  p.  219,  and  Laws  of  1851,  p.  93,  Sec  260.  He 
also  contended  that  Morehead  acquired  only  an  equity  of 
redemption  which  had  become  barred  by  the  Statute  of  Lim- 
itations, and  cited  Orattan  v.  Wiggins,  23  Cal.  86,  and  16 
Ohio,  139. 

Clarke  &  Carpentier,  for  Appellant,  argued  that  the  enforce- 
ment of  mortgages  under  the  Practice  Act  of  1860  was  a 
proceeding  m  rem  to  subject  the  property  to  sale  in  satisfac- 
tion, and  that  the  right  of  redemption  in  equity  remained 
imtil  barred  by  the  statute,  and  cited  4  Kent,  136. 
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S.  0.  Houghton,  for  Eespondents,  argued  that  Sec.  309  of 
the  Practice  Act  of  1850  was  not  intended  to  cut  oflF  the  lien 
of  a  prior  mortgagee  by  a  proceeding  to  which  he  was  not  a 
party,  and  that  if  it  had  that  construction  it  was  unconstitu- 
tional, and  that  Morehead  was  not  affected  by  the  foreclosure 
in  this  case,  and  cited  Ooodenow  v.  Ewer,  16  Cal.  468,  469. 

Wm.  Matthews,  also  for  Eespondents,  contended  that  at  the 
date  of  this  mortgage  it  was  the  settled  law  that  if  the  mort- 
gagor conveyed  the  mortgaged  property,  the  purchaser  was  a 
necessary  party  in  a  foreclosure  suit,  and  cited  Story's  Equitj 
PI.,  Sees.  196  and  197. 

By  the  Court,  Shaftee,  J. 

This  is  an  action  of  ejectment  to  recover  possession  of  cer- 
tain premises  situate  in  the  County  of  Santa  Clara.  The  trial 
was  by  the  Court,  and  the  findings  are  to  the  effect  that  on 
the  3d  of  March,  1850,  one  Joseph  S^  Ruckel  was  seized  in  fee 
of  the  premises  described  in  the  complaint,  and  on  that  day 
mortgaged  the  same  to  one  Wells,  which  mortgage  was 
recorded  four  days  subsequent  to  its  date.  The  debt  which 
the  mortgage  was  ^ven  to  secure  fell  due  May  5th,  1850. 
On  the  20th  of  July,  1850,  Ruckel  conveyed  to  W.  G.  More- 
head  the  whole  of  the  mortgaged  premises  except  Lot  Num- 
ber Twenty.  The  deed  was  recorded  on  the  26th  of  the  same 
month.  On  the  21st  of  October,  1850,  Wells  instituted  pro- 
ceedings against  Ruckel  to  foreclose  the  mortgage,  and  on  t*he 
28th  of  December,  1850,  he  obtained  the  usual  decree.  The 
plaintiff  became  the  purchaser  at  the  Sheriff's  sale  and  in  due 
time  obtained  a  Sheriff's  deed.  The  foregoing  are  the  facts  of 
the  plaintiff's  title. 

It  is  further  found  that  the  defendants,  on  the  7th  of  Octo- 
ber, 1861,  acquired  by  deed  of  conveyance  from  Morehead  all 
of  the  estate  and  interest  which  he  acquired  under  the  deed  of 
Ruckel  to  him,  July  25th,  1850,  and  that  the  defendants  were 
in  possession  at  the  commencement  of  the  action. 
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Judgment  was  rendered  in  favor  of  the  plaintiff  for  a  recov- 
ery of  Lot  Number  Twenty  —  that  is,  for  the  premises  de- 
manded, less  the  portion  conveyed  by  Euckel  to  Morehead,  and 
by  him  conveyed  to  the  defendants. 

The  appeal  is  from  the  judgment,  and  plaintiff  claims  that 
on  the  findings  he  is  entitled  to  judgment  for  the  whole  of  the 
land  embraced  in  his  complaint 

This  claim  is  put  upon  the  ground  that  the  mortgage,  hav- 
ing been  made  prior  to  the  Act  of  1861  (Prac.  Act,  Sec  260,) 
must  be  regarded  as  a  conveyance  of  a  conditional  estate,  to  be- 
come absolute  on  breach  of  condition  as  at  common  law;  and 
that  the  equity  of  redemption  outstanding  in  Morehead  was 
effectually  foreclosed  in  the  action  against  Ruckel,  for  the  rea- 
son that  the  Practice  Act  of  1850  (Sec.  309,)  in  force  at  the 
time  the  suit  was  instituted,  eacpressly  provided  that  in  pro- 
ceedings to  enforce  a  mortgage  it  should  not  be  necessary  to 
make  other  incumbrancers  parties,  but  that  the  creditor  might 
maintain  his  action  '^  against  the  mortgagor  alone." 

The  mortgage  of  Ruckel  to  Wells  was  executed  prior  to  the 
adoption  of  the  common  law  (April  80th,  1850;)  but  the  plain- 
tiff insists  that  it  should  be  treated  as  a  common  law  mortgage 
nevertheless,  and  for  the  reason  that  the  civil  law  prior  to  the 
date  named  had  been  displaced  or  superseded  by  the  usages  of 
the  people.  Without  going  into  the  question,  we  shall  assume 
for  the  purposes  of  the  argument  that  the  plaintiff's  views  upon 
that  point  are  correct. 

Right  of  entry  of  mortgagor  on  mortgaged  premises. 

Assuming,  then,  that  Wells  had  a  conditional  estate  in  the 
land  by  force  of  the  mortgage  deed,  at  the  date  of  its  delivery, 
and  that  the  estate  became  absolute  at  law  on  breach  of  con- 
dition, we  have  the  exact  case  upon  which  the  Court  passed 
in  Orattan  v.  Wiggins j  23  Cal.  16.  Under  that  decision  the 
mortgagee  lost  the  right  of  entry,  considered  as  a  remedy,  and 
the  right  of  possession  vested  in  Morehead  as  the  successor  of 
Ruckel,  the  mortgagor,  on  the  passage  of  the  two  hundred  and 
sixtieth    section   of   the   Practice  Act   in    1851,   and   on   the 
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irroinid  "  that  the  section  applies  to  all  mortgages,  aa  well  as 
those  executed  before  as  after  its  passage."  Mr.  Chief  Justice 
Field,  \n  Button  v.  Warschauer,  21  Cal.  619,  went  much  further, 
and  held  that  under  the  common  law,  in  the  sense  in  which  the 
Legislature  adopted  it,  a  mortgagor,  as  such,  could  never  have 
a  right  of  entry  on  the  mortgaged  premises.  The  mortgagee 
in  this  case  never  made  any  conveyance  to  the  plaintiff,  and 
therefore  all  the  rights  now  vested  in  him  are  to  be  referred  to 
the  Sheriff's  deed  by  which  the  foreclosure  proceedings  were 
consummated. 

Owner  of  property  should  he  mcde  a  party  to  foreclosure  of  a 

mortgage. 

Whether  that  deed  does  or  does  not  put  the  plaintiff  in  a 
po-^ition  to  maintain  ejectment  against  the  defendants,  who 
hold  under  Morehead,  assignee  of  Ruckel,  the  mortgagee,  will 
depend  upon  whether  Morehead  is  bound  by  the  foreclosure 
proceedings. 

The  Constitution  provides  (Art.  I,  Sec.  8)  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property,  mthout  due 
process  of  law;'^  and  if  the  Act  of  1850  contains  a  provision 
going,  as  the  plaintiff  contends,  to  the  conclusion  that  More- 
head's  title  was  properly  divested  imder  proceedings  to  which 
he  was  confessedly  a  stranger,  then  the  Act  is  to  that  extent  un- 
constitutional and  void. 

But  in  our  judgment  the  ninth  section  of  the  Act  of  1850 
does  not  propose  to  relieve  mortgagees  from  the  constitutional 
necessity  of  giving  all  persons  whose  interests  they  may  seek 
to  compromise  by  foreclosure  decrees  a  chance  to  be  heard. 
The  section  is  not  to  be  construed  by  increments.  "The 
creditor  may  maintain  his  action  against  the  mortgagor  alone,*' 
is  a  part  of  the  provision.  The  main  and  only  purpose  of  the 
section  was  to  save  foreclosure  suits  from  abatement  on  the 
ground  of  non-joinder  of  incumbrancers  whether  prior  or  sub- 
sequent. Morehead  was  not  an  in  incumbrancer,  but  the  abso- 
lute owner  of  the  mortgaged  property  in  so  far  as  it  was 
covered  by  his  deed  from  Ruckel.     Though  not  "mortgagor," 
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yet  he  stood  in  the  mortgagor's  shoes.  The  purpose  of  the 
section  was  that  the  owner  of  the  mortgaged  property,  at 
least,  should  be  made  a  defendant  in  foreclosure,  and  the 
" mortgagor*'  is  put  by  way  of  sample  or  illustration.  Other- 
wise we  are  driven  to  the  somewhat  startling  oondusion  that 
it  was  the  intention  of  the  Legislature,  in  case  the  mort- 
gagor should  convey  the  whole  of  the  mortgaged  property,  not 
only  that  the  suit  to  foreclose  mi^t  be  brought  against  the 
"mortgagor  alone,"  but  that  the  decree  obtained  in  the  action 
should  bind  his  grantee  as  implicitly  as  if  his  name  and  inter- 
est had  been  represented  upon  the  record. 
Judgment  affirmed. 

Mr.  Justice  Rhodes  being  disqualified,  did  not  sit  in  this 
cause. 


Mr.  Justice  Cukeobt  eiqpressed  no  opinion. 


THE  PEOPLE  V.  PATRICK  HUGHES. 

PBOOV    on    TWlAh    VOB    AbSOM    COMIflTTBD    TO    DBnULUD    InSHBAHCI    COMPAKT..— 

In  aa  indictment  for  arson  for  burning  a  building  insured  against  loss  bf 
Are  by  a  dulj  incorporated  company,  with  Intent  to  defraud  the  company. 
It  is  sufficient  for  the  people  to  proye  a  corporation  de  facto,  and  that  the 
agent  by  whom  the  insurance  was  made  was  an  agent  de  facto  of  the  cor- 
poration. The  compliance  of  a  foreign  corporation  with  the  laws  of  this 
State  need  not  be  proved. 

j>BOor  AS  TO  de  faeto  bxisthnci  ov  Corpobation. —  In  an  indictment  for  arson 
committed  with  Intent  to  defraud  an  insurance  company,  the  testimony  of 
the  agent  that  he  was  acting  as  the  agent  of  the  corporation,  and  effected 
the  insurance  and  dellTered  the  poUcy,  which  was  recelTed  by  the  defendant. 
Is  sufficient  to  warrant  the  Jury  In  finding  the  de  facto  existence  of  the  cor- 
poration, and  the  existence  and  delivery  of  the  policy  by  its  d«  facto  agent. 

pBOor  or  Taliditt  or  ▲  Policy  or  Insurance  in  Cximinal  Cabb. —  In  a  trial 
for  arson  committed  with  Intent  to  defraud  an  Insurance  company,  it  Is  not 
necessary  for  the  people  to  prove  that  the  policy  was  valid,  and  that  the 
defendant  could  maintain  an  action  thereon  for  loss. 

Abbbbt  or  Jddombnt  in  CIuminal  Cabs. —  In  an  Indictment  for  arson  com- 
mitted with  Intent  to  defraud  an  insurance  company,  a  variance  between  thB 
name  of  the  company  as  charged  in  the  indictment  and  as  proved  on  tlM 
trial,  is  no  ground  for  the  arrest  of  the  Judgment 
yoL.  XXIZ.— 17 
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AVFIDATXTS  OF  JuBOBS  TO  XMPBACH  THSIB  Vbbdict. —  The  affidBYlts  of  Jurors 
cannot  he  received  to  Impeach  their  verdict,,  except  when  the  verdict  Is 
arrived  at  hy  a  resort  to  the  determination  of  chance. 

Nbw  TBI1.L  IN  Cbiminal  Casb. —  A  new  trial  will  not  be  granted  In  a  criminal 
ease  because  a  Sheriff  takes  charge  of  the  jury  where  Deputy  Sheriff  was 
■worn,  nor  because  the  Judge  informs  the  jury,  through  the  Sheriff,  that  if 
they  do  not  agree  in  five  minutes  they  must  remain  in  the  jury  room  over 
night. 

Judgment  or  Impbisonmbnt. —  A  judgment  in  a  criminal  case  that  the  de- 
fendant be  Imprisoned  four  years  from  the  time  of  his  delivery  to  the 
Warden  of  the  penitentiary,  is  not  erroneous. 

Appeal  from  the  Comity  Court,  San  Joaquin  County. 

On  the  motion  for  a  new  trial,  the  affidavits  of  several  of  the 
jurors  were  offered  to  show  that  there  were  two  of  the  jurors 
who  would  not  have  consented  to  find  the  defendant  guilty  if 
they  had  not  been  informed  by  the  Sheriff  that  the  Judge  had 
sent  word  to  them  that  if  they  did  not  agree  in  five  minutes 
they  would  have  to  remain  in  the  jury  room  all  night.  When 
the  jury  retired  to  deliberate  on  their  verdict,  a  Deputy  Sheriff 
was  sworn  to  take  charge  of  them.  The  Sheriff  himself,  and 
not  the  Deputy,  took  charge  of  the  jury.  The  Sheriff,  after 
the  jury  had  been  out  several  hours,  informed  them  that  if 
they  did  not  agree  in  five  minutes  they  would  have  to  stay 
out  over  night.  The  foreman  told  him  to  ask  the  Judge  to 
wait  fifteen  minutes.  Before  the  fifteen  minutes  expired  the 
jury  agreed.  The  defendant  was  convicted  and  sentenced  to 
four  years  imprisonment,  dating  from  the  time  of  his  incar- 
ceration.    Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Tyler  &  Cobb,  for  Appellant,  on  the  question  that  a  valid 
contract  of  insurance  ought  to  have  been  shown,  cited  King 
V.  Gallison,  1  Taunt  95;  3  Lord  Raymond,  1,532;  1  Bos.  & 
Pul.  40;  United  States  v.  Johns,  1  Wash.  C.  C.  363. 

/.  0.  McCullough,  Attomey-Oeneral,  for  the  People,  argued 
that  if  the  policy  issued  to  the  defendant  was  considered  by 
him  valid,  it  was  sufficient  in  a  criminal  prosecution,  though 
in  a  civil  case  a  recovery  could  not  be  had  thereon,  and  cited 
United  States  v.  Amedy,  11  Wheat.  392,  and  on  the  question 
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of  the  de  facto  organization  of  the  company,  cited  People  v. 
Steams,  21  Wend.  409 ;  Murray's  Case,  6  Leigh,  720 ;  Beed  v. 
The  State,  16  Ohio,  224. 

By  the  Court,  Sanderson,  C  J. 

The  questions  arising  under  the  first,  second  and  third  bills 
of  exceptions,  and  the  exceptions  to  the  refusal  and  giving  of 
instructions  to  the  jury,  so  far  as  they  are  discussed  by  counsel, 
are  substantially  the  same,  and  we  shall  consider  them  tc^ether. 

I.  The  defendant  was  indicted  for  arson  in  the  second 
degree,  under  Article  1,917,  Wood's  Digest,  p.  336,  committed 
by  burning  a  certain  building  belonging  to  him,  which  build- 
ing was  at  the  time  insured  against  loss  or  damage  by  fire  by 
a  duly  incorporated  company,  known  by  the  name  of  the  Hart- 
ford Insurance  Company,  with  intent  to  defraud  said  company. 
At  the  trial  it  was  shown  by  the  prosecution  that  the  building 
was  insured  in  the  Hartford  Fire  Insurance  Company,  upon 
the  request  of  the  defendant,  by  one  Charles  Belding,  acting 
as  agent  of  the  company  at  Stockton,  in  this  State,  and  that 
said  Belding  delivered  the  policy  to  the  defendant,  and  that 
the  same  was  accepted  by  him.  But  no  proof  was  offered  of 
the  due  incorporation  of  the  insurance  company  or  of  their 
compliance  with  the  statutes  of  this  State  in  order  to  entitle 
them  to  transact  business  here. 

The  record  does  not  contain  the  evidence  so  far  as  the 
present  branch  of  it  is  concerned,  but  merely  bills  of  excep- 
tion and  the  instructions  of  the  Court.  As  we  understand  the 
record,  the  only  question  presented  by  this  branch  of  it  is  as 
to  whether  it  was  necessary  for  the  prosecution  to  prove  the 
existence  of  the  insurance  company  as  a  corporation  by  the 
production  of  its  charter,  and  showing  a  compliance  on  its 
part  with  the  law  of  this  State,  and  that  the  contract  of  insur- 
ance was  made  by  the  duly  and  legally  appointed  officers  or 
agents  of  the  corporation,  or  whether  it  was  sufficient  to  show 
a  corporation  de  facto,  and  that  the  agents  by  whom  the  con- 
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tract  of  iugurance  was  made  were  the  agentB  de  facto  of  llie 
<K>rporatioQ. 

It  is  true  that  counsel  for  the  defendant  seem  to  claim  in 
their  brief  that  the  recital  of  facts,  in  their  bills  of  exception, 
as  proved  and  not  proved,  show  that  even  the  de.  facto  exist- 
ence of  the  corporation  was  not  proved,  nor  the  execution  of 
the  policy  by  any  de  facto  officers  or  agents  of  such  corpora- 
tion. If  this  were  so,  there  would  be  an  end  of  the  case,  for 
the  want  of  any  evi<fenoe  whatever  upcm  the  question  of  in- 
jiurance.  But  we  do  not  so  read  the  bills  of  exception  or  the 
instructions  of  the  Court.  Belding  testified  that  he  was  acting 
as  the  agent  of  the  corporation,  and  eflFected  the  insurance  and 
delivered  the  policy  which  was  received  by  the  defendant,  and 
was  still  in  his  possession,  or  which  is  the  same  thing,  in  the 
possession  of  his  attorney.  Thus  much  appears  from  the  re- 
citals contained  in  the  bills  of  exception.  From  those  facts 
the  jury  might  well  find  the  de  facto  existence  of  the  corpora- 
tion, and  the  execution  and  delivery  of  the  policy  of  insurance 
by  its  de  facto  agents. 

Evidence  in  trial  for  arson  committed  to  defraud  insurance 

company. 

The  question  then  being  such  as  we  have  already  stated, 
we  are  satisfied  that  no  error  is  shown  in  that  branch  of  the 
record  which  is  now  under  consideration.  It  was  not  neces- 
sary for  the  prosecution  to  prove  that  the  Hartford  Insurance 
Company  was  legally  incorporated,  or  that  the  policy  was  valid, 
and  that  the  defendant  could  maintain  an  action  thereon  for 
loss  or  damage.  His  guilt  or  innocence  of  the  offense  chained 
in  this  indictment  cannot  be  made  to  depend  upon  any  such 
questions. 

In  the  case  of  the  United  States  v.  Amedy,  11  Wheaton, 
392,  the  prisoner  was  indicted  in  the  Circuit  Court  of  Virginia, 
under  the  Act  of  Congress  of  the  26th  of  March,  1804,  for 
destroying  a  vessel  with  intent  to  prejudice  the  underwriters, 
and  after  a  verdict  of  guilty,  his  counsel  moved  for  a  new  trial 
upon  grounds  similar  to  those  urged  here.  A  corporation 
called  the  Boston  Insurance  Company  were  the  underwriters, 
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snd  it  was  claimed  that  the  doe  incarporatioii  of  the  company 
must  be  Aown,  and  that  the  teima  of  the  law  under  whidi 
tibe  company  was  incorporated  must  be  shown  to  have  been 
oomplied  \rith^  and  that  the  poliejr  had  been  executed  by  the 
amthority  of  the  company  in  aoeh  a  manner  as  to  be  legally 
binding  oh  them.  The  Court  instructed  the  jury  ^that  it 
was  not  material  whether  the  company  was  incorporated  or 
not;  and  it  was  not  material  whether  the  policy  were  valid, 
in  law  or  not;  that  the  prisoner's  guilt  did  not  depend  upon 
tJbe  legal  obligation  of  the  policy,  but  upon  the  question 
whether  he  had  wilfully  and  corruptly  cast  away  the  vessel, 
as  chained  in  the  indictment,  with  intent  to  injure  the  under- 
writers." The  Judges  were  divided  in  opinion  upon  the* 
motion  for  a  new  trial,  and  the  case  was  certified  to  the- 
Supreme  Court  of  the  United  States,  where  it  was  held,  (Mr^ 
Justice  Story  delivering  the  opinion  of  the  Court,)  that  the- 
instruction  of  the  Court  below  was  in  accordance  with  the 
law  of  the  case.  In  the  course  of  his  opinion,  Mr.  Justice 
Story  said :  "  This  is  not  the  case  where  a  suit  is  brought  by 
the  corporation  to  enforce  its  rights,  where,  if  the  fact  of  its 
legal  existence  is  put  in  controversy  upon  the  issue,  the  cor- 
poration may  be  called  upon  to  establish  its  existence.  THe 
case  of  Henriques  and  Van  Moyses  v.  The  Dutch  West  India 
Company,  cited  in  2  Lord  Kaym.  1,535,  as  decided  before  Lord 
King,  whatever  may  be  its  authority,  was  of  that  sort,  and 
therefore  carries  with  it  an  obvious  distinction ;  nor  is  this  the 
case  of  a  quo  warranio,  where  the  Government  calls  upon  the- 
company  to  establish  its  legal  corporate  powers  and  organiza- 
tion. The  case  here  is  of  a  public  prosecution  for  a  crime,, 
where  the  corporation  is  no  party,  and  is  merely  collaterally 
introduced  as  being  intended  to  be  prejudiced  by  the  com- 
mission of  the  crime.  Under  such  circumstances,  we  think,,, 
nothing  more  was  necessary  for  the  Government  to  prove  than, 
that  the  company  was  de  facto  organized  and  acting  as  au< 
insurance  company  and  corporation.  The  very  procurement: 
of  a  policy  by  the  prisoner  to  be  executed  by  the  company 
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was  of  itself  prima  facie  evidence  for  such  a  purpose.  In 
cases  of  the  murder  of  officers,  it  is  not  necessary  to  prove 
that  they  are  officers  by  producing  their  commissions.  It  is 
sufficient  to  show  that  they  act  de  facto  as  such.  In  cases  of 
piracy,  it  has  been  held  sufficient  to  establish  the  proprietary 
title  to  the  ship  by  evidence  of  actual  possession  of  the  party 
claiming  to  be  owner.  These  are  analogous  cases,  and  furnish 
strong  illustrations  of  the  general  principle." 

Variance  between  name  as  proved  and  as  charged  in  indidmeni. 

II.  It  is  next  claimed  that  the  Court  erred  in  refusing  to 
arrest  the  judgment  upon  the  motion  of  the  defendant. 

The  ground  of  the  motion  was  a  variance  between  the  name 
of  the  insurance  company,  as  given  in  the  indictment,  and  as 
proved  on  the  trial,  the  former  being  the  Hartford  Insurance 
Company;  and  the  latter  the  Hartford  Fire  Insurance  Com- 
pany. It  is  sufficient  to  say  that,  under  our  practice,  this  is 
no  groimd  for  the  arrest  of  a  judgment.  (Crim.  Prac.  Act, 
Sees.  289,  442.)  But  independent  of  this  the  two  hundred 
and  forty-third  section  provides  that,  "  When  an  oiFense  involves 
the  commission,  or  an  attempt  to  commit  a  private  injury,  and 
is  described  with  sufficient  certainty  in  other  respects  to  iden- 
tify the  act,  an  erroneous  allegation  as  to  the  person  injured 
or  intended  to  be  injured  shall  not  be  deemed  materiaL" 

Affidavits  of  jurors  to  impeach  their  verdict. 

III.  The  Court  did  not  err  in  denying  a  new  trial.  So  far 
as  the  motion  was  supported  by  the  affidavits  of  the  jurors,  it 
is  sufficient  to  say  that  they  were  not  admissible.  {Turner  v. 
Tuolumne  W.  and  M.  Co.,  25  Cal.  397;  Boyce  v.  Calif omia 
Silage  Co.,  25  Cal.  460.)  So  far  as  it  rested  upon  the  conduct 
of  the  Sheriff  it  is  answered  by  the  cases  of  The  People  v.  Boggs, 
20  Cal.  432,  and  The  People  v.  Symonds,  22  Cal.  348,  The 
point  made  against  the  judgment  is  answered  by  the  case  of 
The  People  v.  King,  28  Cal.  265. 

Judgment  affirmed. 


Oct.,  1865.]  People  v.  Hughes.  2G3 

Opinion  of  Sanderson,  C.  J.,  on  Rehearing. 


By  the  Court,  Saitokbson,  C.  J.,  on  rehearing. 

The  re-argument  has  failed  to  satisfy  us  that  we  misap- 
prehended the  true  facts  of  the  case  on  the  first  hearing.  In 
view  of  the  whole  record,  we  are  still  of  the  opinion  that  there 
was  sufficient  evidence  before  the  jury  to  warrant  them  in  find- 
ing the  de  facto  existence  of  the  Hartford  Fire  Insurance  Com- 
pany and  the  execution  and  delivery  of  the  policy  of  insurance 
by  its  de  facto  agents. 

The  point,  not  noticed  in  our  former  opinion,  that  there  is 
a  material,  difference  between  our  statute  defining  the  offense 
charged  in  the  indictment  and  the  statute  of  the  United  States 
under  which  the  indictment  in  the  case  of  the  United  States  v. 
Amedy,  11  Wheaton,  392,  was  found,  affecting  the  amount  and 
character  of  evidence,  is,  in  our  judgment,  without  merit.  The 
language  of  the  latter -statute  in  the  respect  named  is:  "That 
if  any  person  shall,  on  the  high  seas,  wilfully  and  corruptly  cast 
away,  bum,  or  otherwise  destroy,  any  ship  or  vessel  of  which 
he  is  the  owner  in  part  or  in  whole,  or  in  anywise  direct  or 
procure  the  same  ta  be  done,  with  intent  to  prejudice  any  per- 
son or  persons  that  hath  i  underwritten  or  shall  underwrite  any 
policv  or  policies  of  insurance  thereon,"  etc 

The  language  of  our  statute  ia  as  follows :  "  Every  person 
who  shall  wilfully  bum  or  cause  to  be  burned  any  building, 
ship,  vessel,  or  other  water  craft,  or  any  goods,  wares,  mer- 
chandise or  other  chattel,  which  shall  be  at  the  time  insured 
against  loss  or  damage  by  fire,  with  intent  to  injure  or  defraud 
such  insurer,"  etc. 

The  fact  of  insurance  must  exist,  in  order  to  complete  the 
offense,  under  both  statutes,  and  no  more  so  under  the  latter 
th«n  under  the  former;  and  the  same  evidence  which  would 
amount  to  proof  of  that  fact  in  the  one  case  would  produce  the 
same  result  in  the  other.  In  short,  the  distinction  attempted 
to  be  drawn  between  the  two  statutes,  in  the  respect  under  con- 
si  dcrnf  ion,  has  no  foundation.  This  is  so  obvious,  upon  in- 
spection, that  we  did  not  suppose  tbalit  jiny  reliance  was  placed 
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upon  the  point,  and  therefore  passed  it  by  without  notice  in  our 
former  opinion. 
Judgment  afSrmed. 


THE  PEOPLE  ex  rd.  CHARLES  B.  POLHEMUS  v.  WIL- 
liam loewy,  cucrx  of  the  d18tbiot  couet  of  the 
Twelfth  Judicial  Dibtbict. 

DisxiflSAii  ov  Action  at  PLAimm's  Rsqubst.— The  defcndaot  tn  his 
answer  to  the  complaint  set  up  a  cross  demand,  which  he  insisted  was  a 
proper  counter  claim,  and  prayed  affirmative  relief.  Afterwards  a  stlpala- 
tloB,  signed  by  the  attorneys  of  the  respeetiye  parties,  was  filed,  whereby  it 
was  proTlded  that  upon  the  trial  of  the  canse  an  account  might  be  taken 
of  the  matters  thus  set  up;  that  if  a  balance  should  be  found  in  fayor  of 
fhe  defendant,  judgment  In  his  favor  for  such  balance  might  be  entered; 
that  the  stipulation  should  be  regarded  as  a  compromise  of  the  counter 
claim,  and  that  the  counter  claim  should  be  deemed  stricken  from  the 
answer;  Held,  that  on  this  state  of  the  record  the  Clerk  was  not  required 
or  authorized  by  section  one  hundred  and  forty-eight  of  the  Practice  Act, 
In  the  absence  of  any  direction  from  the  Court  or  counsel  of  the  defendant, 
to  enter  an  order,  upon  request  of  plaintiff,  dismissing  the  action. 

FowEBS  OF  THB  Clbbk. —  The  construction  of  the  pleadings  and  stlpuIatlOB* 
and  determination  of  the  rights  of  the  parties  with  respect  to  the  counter- 
claim under  them,  required  the  exercise  of  Judicial  functions  not  conferred 
upon  the  Clerk. 

This  was  an  original  proceeding  commenced  in  the  Supreme 
Court,  to  obtain  a  writ  of  mandate  commanding  the  Clerk 
of  the  District  Court  of  the  Twelfth  Judicial  District,  City  and 
County  of  San  Francisco,  to  enter  a  judgment  dismissing  and 
discontinuing  an  action  in  which  Charles  B.  Polhemus,  the 
relator,  was  plaintiff,  and  James  P.  Treadwell  and  others,  were 
defendants. 

The  relator  first  applied  for  a  mandamus  to  compel  the  Judge 
of  the  Twelfth  District  to  enter  a  judgment  of  dismissal,  and 
the  case  is  reported  in  28  CaL  166. 

The  relator  afterwards  requested  the  Clerk  to  enter  a  judg- 
ment of  dismissal,  and  filed  with  him  a  discontinuance  of  the 
action,  the  form  of  a  judgment,  and  deposited  with  him  the 
defendant's  costs  up  to  that  time.  The  Clerk  refused  to  enter 
the  judgment,  because  an  answer  had  been  filed  setting  up  a 
counter  daim. 


Oet,1865.]  PxopiJB  v.  Lobwt.  2«5 


OpinlMi  of  th«  Court —  SawTw;  J. 


Tbe  other  facts  are  stated  in  the  opinion  of  the  Court. 

Delas  Lake,  for  Belator,  in  support  of  the  writ,  cited  Cumjh 
bell  y.  Cansalus,  26  N.  T.  613 ;  Practice  Act,  Sec.  14S ;  and 
The  People  ex  rel  PoVienuus  v.  Prati,  28  Cal.  166. 

/•  P.  TreadweU,  contra,  argued  that  section  one  hundred  and 
forty-eight  of  the  Practice  Act  did  not  authorize  the  Clerk  to 
enter  a  dismissal  without  •direction  from  the  Court,  and  cited 
Watt  y.  Crawford,  11  Paigey  470;  Cumanins  v.  Bennett,  8 
Paige,  79;  Bank  v.  Rose,  1  Bichardson's  Eq.  Rep.  292;  1 
Barb.  Ch.  Pr.  228. 

By  the  Court,  Sawtes,  J. 

There  was  something  more  than  a  mere  ministerial  duty  to 
be  performed  in  this  case.  A  counter  claim  had  been  set  up 
in  the  answer.  It  was  not  for  the  Clerk  to  determine  whether 
a  good  cause  of  action  was  set  out  or  not,  or  to  determine 
whether  the  Supreme  Court  had  finally  disposed  of  that  ques- 
tion on  appeal.  These  questions  are  strictly  judicial  in  their 
natura  The  judgment  of  the  Supreme  Court  contained  no 
direction  to  the  Clerk  in  relation  to  the  counter  claim.  A 
counter  claim  had  been  in  fact  made,  and  other  relief  than 
that  discussed  in  the  opinion  of  the  appellate  Court  demanded. 
The  answer  setting  it  up  was  still  on  the  files  of  the  Court. 
No  order  had  been  made  by  the  Supreme  or  District  Court 
striking  out  the  counter  claim.  There  was  a  stipulation  filed, 
it  is  true,  in  which  it  was  provided,  among  other  .things,  that 
its  provisions  were  accepted  as  a  compromise  of  the  counter 
claim  set  up,  and  that  the  counter  claim  should  be  deemed 
stricken  from  the  answer.  But  it  was  also  substantially  pro- 
vided in  the  stipulation,  that  an  account  of  the  rents  and 
profits  demanded  in  the  counter  claim  should  be  taken,  and,  if 
there  was  any  balance  remaining  after  satii-fying  the  amount 
for  which  the  mortgage  could  be  enforced  by  the  relator  as 
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against  the  respondent  Treadwell,  that  then  a  judgment  should 
be  entered  for  the  payment  of  the  same  to  the  respondent 
Treadwell.  This  was  a  stipulation,  to  that  extent,  for  the 
same  judgment  which  had  been  demanded  by  Treadwell  in  his 
answer  on  his  counter  claim.  We  do  not  understand  it  to  be 
claimed  by  relator's  counsel  that,  if  the  case  had  been  actually 
tried  under  the  stipulation,  and  a  balance  found  in  fnvor  of 
respondent,  judgment  for  the  same  ^ving  the  affirmative  relief 
stipulated  could  not  have  been  rendered  for  respondent  in  the 
case  on  the  pleadings  and  stipulation  as  they  stood.  But 
whether  they  do  or  not,  Treadwell  was  still  claiming  his  judg- 
ment under  the  stipulation,  and  no  act  was  stipulated  to  be 
performed  by  the  Clerk  in  the  premises  independent  of  any 
direction  from  the  Court.  It  is  plain  that  it  was  not  the 
province  of  the  Clerk  to  determine  what  effect  the  stipulation 
filed  had  upon  the  pleadings  or  the  rights  of  the  parties.  Such 
.determination  necessarily  involved  a  construction  of  the  agree- 
•  ment,  and  required  the  exercise  of  functions  of  a  strictly  judi- 
cial character,  and  which  pertained  to  the  Court  alone. 

The  very  elaborate  arguments  of  counsel  on  this  point  in 
this  case,  and  in  the  former  proceeding  before  this  Court  taken 
against  the  Judge  of  the  Twelfth  Judicial  District  for  the  ac- 
complishment of  the  object  now  sought,  show  that  in  their 
opinion  the  question  is  one  of  no  ordinary  gravity,  and  not 
readily  solved.  The  question  as  to  whether  there  is  such  a 
counter  claim  as  to  preclude  a  dismissal  by  the  plaintiff  with- 
out the  consent  of  the  defendant,  was,  after  solemn  argument, 
actually  determined  against  the  relator  by  the  learned  Judge 
of  the  District  Court  The  subsequent  application  to  the  Clerk 
to  dismiss,  was,  in  fact,  an  appeal  from  the  judgment  of  the 
District  Court  to  its  own  Clerk.  Clearly  it  was  ne\er  con- 
templated that  questions  of  the  nature  involved  in  this  proceed- 
ing, should  be  determined  by  the  Clerk  on  application  to  dis- 
miss under  section  one  hundred  forty-eight  of  the  Practice 
Act. 

The  mandate  must  be  denied.  It  is  so  ordered,  and  further 
ordered  that  respondent  recover  his  costs  in  the  proceeding. 


Oct,  1865.]  Jackson  v.  Shawl.  267 


Argument  for  Appellant. 


Mr.  Justice  Shafteb,  having  been  consulted  as  counsel,  did 
not  participate  in  the  decision. 

Mr.  Justice  Rhodes  expressed  no  opinion. 


A.  0.  JACKSON  V.  MOEEIS  SHAWL. 

IHTEBRST  TO  BB  CHARGED  BT  Pawnbbokbbs. —  The  Act  of  1861,  prohibiting 
pawnbrokers  or  pledgees  from  charging  more  than  four  per  cent  per  month 
on  loans  made  on  property  pledged  as  secnrlty,  is  not  in  Tlolation  of  Section 
2  of  Article  I  of  the  Constitution,  which  prorldes  that  "  all  laws  of  a 
general  nature  shall  have  a  uniform  operation/* 

Bnfobcbmbnt  of  Contbact  with  Pawnbbokbb. —  Where  a  pawnbroker  loans 
money  upon  property  pledged,  and  the  borrower  contracts  to  pay  him  more 
than  four  per  cent  interest  per  month,  he  can  recover  possession  of  the  prop- 
erty by  tendering  him  the  principal  and  four  per  cent  per  month  interest. 

Samx. —  Query  r  —  Could  the  borrower  In  such  case  recover  the  property  by 
making  a  tender  of  the  principal  sum  without  interest? 

Contbact  Good  in  Pabt  and  Bad  in  Pabt. —  If  a  contract  Is  bad  in  part, 
for  being  in  violation  of  law,  but  good  in  part,  and  the  good  part  of  the  con- 
tract can  be  separated  from  the  bad,  that  which  Is  good  can  be  enforced 
in  law. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Porter  &  Holladay,  for  Appellant. 

On  the  face  of  the  complaint  it  is  manifest  that  the  plaintiff 
has  not  fulfilled  his  part  of  the  contract.  He  agreed  to  pay 
interest  at  seven  per  cent,  while  he  seeks  to  evade  his  own 
engagement  by  invoking  the  protection  of  the  statute  con- 
cerning pawnbrokers. 

By  the  general  law  of  this  State  to  regulate  the  interest  of 
money,  passed  March  13th,  1860,  "parties  may  agree  in  writ- 
ing for  the  payment  of  any  rate  of  interest  whatever  on  money 
due  or  to  become  due  on  any  contract"  Thus  the  law  stood 
down  to  1861,  when  the  Act  concerning  pawnbrokers  was 
passed.     This  Act  does  not  provide,  nor  does  it   anywhere 
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appear  in  the  statute^  that  the  contract  is  void^  but  only  the 
lender  renders  himself  liable  to  the  f<wfeitnre  nsentioned^  in  a 
separate  suit  to  be  brought  for  that  purposa  So  that  admit- 
ting  the  validity  of  the  Pawnbroker  Act,  it  does  not  affect  the 
validity  of  the  contract,  but  leaves  that  to  stand  as  valid,  if 
the  party  loaning  chooses  to  take  the  risk  of  incurring  the 
penalty  —  forfeit  three  times  the  value  of  the  article  pledged 
—  which  forfeiture  is  to  be  recovered  in  a  civil  action,  brought 
for  that  express  purpose. 

This  law  is  in  dert^ation  of  the  general  law  on  the  subject 
of  interest  It  applies  only  to  a  certain  class,  and  being  severely 
penal  in  its  character,  must  be  ^nstrued  strictly.  We  main- 
tain that  the  contract  set  out  in  the  complaint  is  in  itself 
legal  and  valid;  that  a  pawnbroker  who  will  venture  the  risk 
of  the  penalty,  in  case  a  civil  action  is  brought  by  the  pledger 
for  that  purpose,  can  make  a  contract  for  a  rate  of  interest 
exceeding  four  per  cent,  which  may  be  enforced  in  the  Courts 
according  to  its  terms. 

The  Act  in  question  is  in  contravention  of  Section  11  of 
Article  I  of  the  Constitution  of  this  State,  which  provides  that 
"  all  laws  of  a  general  nature  shall  have  a  uniform  operation.'* 
This  law  purports  to  regulate  the  rate  of  interest  It  is  in  sub- 
stance a  usury  law.  It  is  in  its  nature  a  general  law,  and  yet 
by  its  terms  it  is  limited  to  a  small  number  of  persons.  The 
law  of  1850,  regulating  the  rate  of  interest,  is  unquestionably 
a  law  of  a  genei»l  nature,  applying  alike  to  all  persons  in  the 
State.  But  suppose  in  one  of  its  sections  it  had  provided  that 
certain  five  persons  by  name  should  not  "  contract  for  any  rate 
of  interest  whatever,"  but  that  as  to  them  the  rate  of  interest 
should  be  limited  to  one  per  cent,  could  such  invidious  dis- 
crimination be  maintained  or  enforced  against  those  few  ?  Does 
it  alter  the  case  if  the  few  who  are  thus  onerously  excepted  are 
designated  by  a  certain  trade  or  occupati(Hi,  instead  of  naming 
them  as  individuals  ?  Is  the  principle  changed  by  putting  the 
invidious  discrimination  against  the  excepted  few  in  a  statute 
by  itself,  instead  of  putting  them  in  a  separate  secticm  of  the 
general  law  { 
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The  Act  in  qnattioii  is  not  in  o(mtray«niion  of  Article  I, 
Section  11  of  llie  Oonsftitntmi,  whkk  declares  that  ell  laws 
of  a  general  nature  shall  have  a  -uniform  operation.  This  is  a 
general  law,  and  it  is  uniform  in  its  operation.  The  -word 
^'uniform"  does  not  mean  nmver&td.  The  Oonstitution  is 
violated  only  when  a  privilege  extended  to  one  is  denied  to 
another,  on  subatantiallj  the  same  facta.  The  law  does  not 
deny  to  John  Doe  any  privilege  which  it  accords  to  Richard 
Roe.  It  telb  John,  and  Richfrrd,  and  every  one  else,  **  If  yon 
desire  to  pursue  «  certain  business,  which,  left  to  itself,  may 
be  fraught  with  oppression  to  the  necessitous,  you  must  sub- 
mit to  certain  regulations."  It  forbids  every  one  doing  certain 
thii^  when  surrounded  by  a  certain  circle  of  facts.  This  is 
tiie  true  definition  of  constitutional  "uniformity,^'  and  the 
present  case  is  within  the  construction.  {Smith  v.  Judge  of 
the  Twelfth  Didrict,  17  Cal.  554,  555,  et  seq.;  Ex  parte 
Andrews,  18  Cal.  681,  682,  et  seq,;  Ex  parte  Newman,  fl  Cal. 
528.) 

The  proposition  advanced  by  the  counsel  for  the  appellant, 
*'that  the  contract,  as  set  out  in  the  complaint,  is  in  itself 
l^al  and  valid ;  that  a  pawnbroker  who  will  venture  the  risk 
of  the  penalty  in  case  a  civil  action  is  brought  by  the  pledger 
for  that  purpose,  can  make  a  contract  for  a  rate  of  interest 
exceeding  four  per  cent,  which  may  be  enforced  in  the  Courts 
according  to  its  tenns,"  is  as  alarming  as  it  is  novel.  The 
clause  which  forbids  expressly  the  pawnbroker  the  right  to 
make  such  a  contract  might  have  been  left  out  of  the  law, 
and  still  the  penal  clause  would  have  furnished  the  Judge  a 
aufficient  guide  in  declaring  the  contract  void,  and  the  plaintiff 
vested  with  a  right  to  the  immediate  possession  of  his  prop- 
erty. (Sharp  V.  Teese,  4  Halst.  352 ;  Craig  v.  Stale  of  Mis- 
souri, 4  Peters,  410;  Barf  ?e  v.  Coleman,  Id.  184.) 
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By  the  Courts  Cuebey,  J. 

This  is  an  action  of  replevin  in  the  detinet  for  a  gold  watch, 
two  diamond  rings  and  two  diamond  pins,  the  property  of  the 
plaintiff,  of  the  value  of  nine  hundred  and  fifty  dollars.  On 
the  21st  of  August,  1864,  the  defendant  loaned  to  plaintiff 
five  hundred  dollars,  in  consideration  of  which  the  latter 
promised  to  pay  the  former  one  month  thereafter  said  sum 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  month ; 
and  to  secure  the  payment  of  the  principal  and  interest,  the 
plaintiff  delivered  to  the  defendant,  who  was  a  pawnbroker, 
the  property  above  mentioned,  in  pledge.  On  the  4th  of  the 
following  September  the  plaintiff  tendered  to  the  defendant 
five  hundred  and  twenty  dollars  for  the  payment  of  the  sum 
borrowed  and  the  interest  thereon  for  one  month  at  the  rate 
of  four  per  cent  per  month,  and  thereupon  demanded  the  prop- 
erty pledged.  The  defendant  refused  to  comply  with  the 
demand.     Hence  this  action. 

To  the  complaint  setting  forth  the  facts,  the  defendant 
demurred  on  the  grounds:  First  —  Because  by  the  complaint, 
it  appears  the  plaintiff  contracted  to  pay  seven  per  cent  inter- 
est per  month  on  the  sum  borrowed,  while  the  alleged  tender 
was  at  the  rate  of  only  four  per  cent  per  month.  Second  — 
Because  the  Act  entitled  "An  Act  to  define  the  duties  and 
liabilitiea  of  pawnbrokers  and  pledgees,"  passed  April  I7th, 
1861,  is  in  violation  of  section  eleven  of  Article  I  of  the  Con- 
stitution, and  therefore  void.  The  demurrer  was  overruled 
with  leave  to  the  defendant  to  answer,  which  he  declined  to 
do,  and  in  due  time  judgment  by  default,  and  also  final  judg- 
ment was  entered  against  him. 

Bate  of  interest  pawnbrokers  may  charge. 

The  second  and  third  sections  of  the  Act,  to  which  the 
defendant  refers  in  his  demurrer,  are  as  follows: 

"  Sec.  2.  The  rate  of  interest  or  percentage  which  shall  be 
lawfully  charged  by  any  pawnbroker  or  pledgee  shall  not 
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exceed  four  per  cent  per  month  in  advance  on  all  loans  exceed- 
ing twenty  dollars,  which  shall  include  all  charges  for  discount, 
oonunissions,  storage,  brokerage,  wasting  and  all  and  every 
charge  or  charges  thereupon ;  nor  shall  said  interest  at  any  time 
be  compounded. 

"Seo.  3.  Any  pawnbroker  or  pledgee  who  shall  directly 
or  indirectly  charge  or  receive  any  interest  greater  than  four 
per  cent  per  month,  or  by  charging  commissions,  discount,  brok- 
erage, storage,  wastage  or  other  charge,  or  shall  attempt  to  in- 
crease said  intere.(^,  or  shall  compound  said  interest,  shall 
forfeit  three  times  the  value  of  the  article  pledged  or  to  be 
pledged,  to  be  recovered  by  the  owner  or  pledger  in  a  civil  action, 
which  may  be  brought  by  the  party  aggrieved." 


The  constitutional  objection  which  is  made  to  this  Act  of 
the  Legislature  has  been  settled  adversely  to  the  views  of  tlie 
defendant  by  the  cases  of  Smith  v.  The  Judge  of  the  Twelfth 
Judicial  District,  17  Cal.  664;  Ex  parte  Andrews,  18  Cal.  680; 
and  French  v.  Teschemacher,  24  Cal.  544,  and  it  is  only  neces- 
sary to  say  we  are  satisfied  with  the  general  doctrine  of  those 
cases  respecting  the  clause  of  the  Constitution  in  question,  and 
therefore  hold  the  objection  made  to  the  statute  to  be  invalid. 

An  unlawful  contract  will  not  be  enforced. 

It  is  a  well  settled  principle  of  the  common  law  that  no  Court 
of  justice  will  lend  its  aid  to  enforce  the  performance  of  any 
contract  or  agreement  which  was  intended  to  contravene  the 
provisions  of  a  positive  law  (Pratt  v.  Adams,  7  Paige,  653;) 
and  it  may  be  stated,  as  a  general  rule,  that  no  contract  founded 
on  or  growing  out  of  an  unlawful  Act  can  be  enforced,  whether 
it  be  malum  in  se  or  malum  prohihitumA  {Bank  of  the  United 
States  V.  Owens,  2  Peters,  638,  639 ;  DeGroot  v.  Van  Duzer,  20 
Wend.  390;  Leavitt  v.  Palmer,  3  Coms.  19.)  The  statute  re- 
ferred to  and  in  part  quoted,  in  effect  provides  that  a  pawn- 
broker shall  not  charge  a  greater  rate  of  interest  on  loans  ex- 
ceeding twenty  dollars  than  four  per  cent  a  month  in  advance. 
The  contract  between  the  parties,  as  it  appears  by  the  complaint. 
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shows  that  the  defendant,  who,  in  the  character  of  a  pawn- 
broker, made  the  loan  to  the  plaintiff,  charged  him  interest  at 
the  rate  of  seven  per  cent  per  month.  The  charge  thus  made 
was  in  contravention  of  the  provisions  of  the  statute,  and  to  the 
extent  at  least  of  the  three  per  cent  in  excess  of  the  measure 
prescribed,  the  plaintiff's  agreement  could  not  be  enforced  in 
any  mode  provided  by  law.  Now,  whether  the  defendant  had 
any  legal  claim  for  any  sum  as  interest  when  the  five  hundred 
dollars  became  due,  it  is  not  necessary  to  decide.  The  plain- 
tiff's promise  was  to  repay  to  the  defendant  the  sum  borrowed 
in  one  month,  and  also  to  pay  him  seven  per  cent  per  month 
on  the  principal  sum  for  its  use.  Here  the  contract  between 
the  parties  was  legal  as  to  the  principal  sum,  but  illegal  as  to 
the  interest  The  two  things  were  not  inseparable.  "  When 
the  transaction  is  of  such  a  nature  that  the  good  part  of  the 
consideration  can  be  separated  from  that  which  is  bad,  the 
Courts  will  make  the  distinction,  for  the  common  law  doth 
divide  according  to  common  reason;  and  having  made  that 
void  that  is  against  law,  lets  the  rest  stand.  The  general  and 
more  liberal  principle  now  is,  that  when  any  matter,  void  even 
by  statute,  be  mixed  up  with  good  matter,  which  is  entirely 
independent  of  it,  the  good  part  shall  stand  and  the  rest  be  held 
void.''  (2  Kent's  Com.  467,  and  cases  cited;  DeOroot  v.  Van 
Duzer,  20  Wend.  412;  Leavitt  v.  Palmer,  3  Coms.  37;  1  Par- 
sons' Cont  380.) 

A  penalty  for  anactisa  prohibition  of  the  act. 

The  defendant's  counsel  maintains  in  argument  that  the  eon- 
tract  between  the  parties  was  valid  and  binding  to  the  full 
extent  of  its  terms,  and  that  the  only  remedy,  if  any,  which 
the  plaintiff  has,  because  of  the  violation  of  the  law,  is  an 
action  to  recover  the  penalty  mentioned  in  the  third  section  of 
the  Act  Parsons,  in  his  work  on  contracts,  says  it  has  been 
held  in  England  that  where  a  statute  provided  a  penally  for 
an  act,  without  prohibiting  the  act  in  express  terms,  there  the 
penalty  was  the  only  legal  consequence  of  a  violation  of  the 
law,  and  a  contract  which  implied  or  required  such  violation 
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was  nevertheless  valid.  But  Lord  Holt  denied  the  doctrine, 
and  Sir  James  Mansfield  established  a  better  rule  of  law,  hold- 
ing that  where  a  statute  pro\ides  a  penalty  for  an  act,  this  is 
a  prohibition  of  the  act.  We  apprehend  that  this  has  always 
been  the  prevailing,  if  not  the  uncontradicted  rule  of  law,  on 
this  subject  in  this  country.  (1  Parsons  on  Cont.  382,  and 
cases  cited,  4th  Bd.) 

The  plaintiff  tendered  to  the  defendant  all  that  was  due  him 
by  the  law  of  the  land,  and  was  thereupon  entitled  to  the  pos- 
ses ion  of  the*  property  deposited  in  pledge.  We  are  of  the 
opinion  the  judgment  should  be  aflBrmed. 

Judgment  affirmed. 


Shaftbb,  J.,  concurring  specially, 
I  concur  in  the  judgment. 


MICHAEL  REESE  v.  ABEL  STEAR^-S. 

VUABUST  Notes  equal  to  Gold  Coin  in  Law. —  In  contemplation  of  law,  a 
doUar  in  United  States  treasury  notes  made  a  legal  tender  In  payment  of 
debts,  is  equal   to  and   therefore  the  equivalent  of  a  dollar  in   gold  coin. 

CONTKACT  TO  PAY  GoLD  OR  ITS  EQUIVALENT  IN  NoTES. —  A  Contract  to  pay 
money  in  gold  coin  of  the  United  States,  or  the  equivalent  of  such  gold  coin 
if  paid  in  legal  currency,  is  a  contract  to  pay  the  given  number  of  dollars 
in  any  kind  of  lawful  money  of  the  United  States,  and  cannot  be  enforced  in 
any  specific  kind  of  money. 

IDBM. —  The  Specific  Contract  Act  does  not  authorize  the  entry  of  an  alterna- 
tive judgment  upon  snch  contract,  payable  in  gold  coin,  or  its  equivalent  in 
legal  tender  notes. 

Appeax  from  the  District  Court,  First  Judicial  District, 
Los  Angeles  County. 

The  defendant  appealed  from  the  judgnuent,  and  from  an 
order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 
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F.  E.  Howard,  and  C.  V.  Howard,  for  Appellant. 

The  judgment  is  erroneous  in  decreeing  gold  coin,  or  its 
equivalent  "in  other  legal  currency,"  without  fixing  the 
amount  of  the  equivalent;  the  only  other  legal  currency,  at 
the  time  of  the  maturity  of  the  mortgage  being  United  States 
legal  tender  notes.  It  is  as  uncertain  as  a  judgment  would 
be  for  so  much  gold  coin,  or  its  equivalent  in  wheat.  If  the 
Sheriff  proceeds  to  sell,  as  he  may  do  under  the  judgment  for 
legal  tender  notes,  the  amount  is  not  ascertained,  and  the  same 
difficulty  arises  if  the  mortgagee  comes  to  redeem.  It  del- 
^ates  the  judicial  function  to  the  Sheriff  to  fix  the  amount  of 
the  judgment  in  currency,  which  the  law  forbids. 

Edward  J,  Pringle,  for  Respondent,  argued  that  the  judg- 
ment was  within  the  suggestion  of  Lane  v.  Gluckauf,  28  Cal. 
288,  and  that  the  amount  of  currency  as  an  equivalent  of  gold 
could  be  fixed  at  the  time  of  sale. 

By  the  Court,  Sawyer,  J. 

The  note  and  mortgage  in  question  did  not  specify  the  "  kind 
of  money  or  currency"  in  which  payment  should  be  made. 
On  the  12th  of  JSTot ember,  1862,  a  contract  in  writing  under 
seal,  extending  the  time  of  payment,  was  m:ade,  by  which 
the  defendant  Steams,  in  consideration  of  one  dollar  and 
such  extension,  agrees  "that  all  payments  of  principal 
and  interest  *  *  *  shall  be  made  in  gold  coin  of  the  United 
States  of  America,  of  the  present  standard  of  weight  and  fine- 
ness, or  the  equivalent  of  such  gold  coin  if  paid  in  legal  cur- 
rency." The  judgment  directs  the  mortgaged  property  to  be 
sold  "for  United  States  gold  coin,  or  its  equivalent  at  the 
time  of  sale,  or  previous  payment  or  redemption  in  satisfac- 
tion," etc.  It  is  claimed  that  this  portion  of  the  judgment  is 
erroneous;  that  it  leaves  the  amount  uncertain,  and  devolves 
upon  the  Sheriff  the  power  to  detennine  the  equivalent  of 
gold  at  some  future  time;  that  if  it  was  competent  for  the 
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Court  to  render  judgment  payable  in  gold  coin  or  its  equiv- 
alent in  currency,  it  was  the  (Juty  of  the  Court  to  determine 
and  adjudge  what  amount  in  legal  currency  is  the  equivalent 
in  gold  coin.  This  contract  was  not  made  with  reference  to 
the  provisions  of  the  Specific  Contract  Act,  for  that  Act  was 
not  then  in  existence.  Nor  does  it  come  within  the  provisions 
of  that  Act;  for  a  contract  cannot  be  said  to  be  "  payable  in  a 
specific  kind  of  money  or  currency,'^  when  it  provides  for 
payment  in  the  alternative,  in  a  specific  kind  of  money,  or  in 
something  else.  In  this  respect  there  is  a  marked  difference 
between  the  instrument  in  suit,  and  that  in  Lane  v.  Oluchauf, 
28  Cal.  288.  In  that  case  there  was  a  direct  and  express 
promise  to  pay  in  gold  coin,  without  any  alternative.  It  is 
true,  there  was  a  further  and  independent  promise  to  pay  an 
additional  sum  if  the  party  should  not  pay  in  gold  coin,  bnt^ 
in  our  view,  this  did  not  vitiate  or  modify  the  previous  unqual- 
ified promise  to  pay  in  coin.  We  regarded  the  instrument  as 
containing  an  absolute  promise  to  pay  in  coin,  and  not  a 
promise  in  the  alternative.  The '  instrument  in  Lamping  v, 
Hyatt,  27  Cal.  99,  contained  no  promise  to  pay  in  coin,  but 
there  was  a  promise  if  not  paid  in  coin,  to  pay  "such  further 
sum  as  may  be  equal  to  the  difference  in  value,  in  the  San 
Francisco  market,  between  such  gold  coin  and  the  paper  cur- 
rency of  the  United  States,  that  is  now,  or  may  hereafter  be 
made  legal  tender  by  the  laws  of  the  United  States  or  of  this 
State.^'  We  held  that  the  instrument  did  not  authorize  a 
judgment  for  coin,  but  we  did  not  determine  whether  the 
Court  could  give  effect  to  the  clause  quoted.  The  terms  of 
the  instruments  in  the  two  cases  cited  are  much  more  specific 
than  in  the  one  under  consideration.  They  furnished,  at  least, 
a  conventional  standard  by  which — conceding  the  Court  to 
be  competent  to  enforce  the  agreement  in  this  respect — the 
additional  damages  agreed  to  be  paid,  on  failure  to  pay  in  coin, 
might  be  measured.  In  the  instrument  now  under  consider- 
ation no  such  conventional  standard  is  adopted.  The  language 
is,  "or  the  equivalent  of  such  gold  coin,  if  paid  in  legal  cur- 
rency ; "  which  is  doubtless  the  same  in  legal  effect  as  it  would 
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be  if  the  language  were,  "  or  the  equivalent  of  such  gold  coin 
if  paid  in  money,"  or  "  other  iawful  money."  The  currency 
referred  to  must  be  the  legal  tender  notes  of  the  United  States 
or  silver  coin,  for  we  know  of  no  other  "  legal  currency  "  to 
which  reference  could  have  been  made.  In  contemplation  of 
law,  a  dollar  in  legal  tender  notes  is  equal  to,  and  therefore 
the  equivalent  of,  a  dollar  in  gold  coin.  In  comparing  the 
two  kinds  of  money  the  law  knows  no  difference  in  value 
between  them.  It  recognizes  no  other  standard  of  equivalents. 
And,  when  parties  speak  in  their  contracts  of  an  amount  of 
one  kind  of  money  being  the  equivalent  of  another  kind,  with- 
out referring  to  any  conventional  or  other  known  standard  by 
which  the  equivalents  are  to  be  adjusted,  we  cannot  assume 
that  any  standard  other  than  the  legal  one  is  intended.  If 
otherwise,  where  are  we  to  look  for  the  standard  by  which 
we  are  to  be  guided  in  the  comparison?  Where  are  we  to 
find  the  yardstick  by  which  to  measure  the  comparative  values 
of  the  two  different  kinds  of  currency,  which  the  law  says  are 
equal,  but  which  in  the  commercial  world  are  not  equal,  and 
the  relative  values  of  which  are  not  the  same  in  any  two 
cities  in  the  country?  Shall  we  seek  it  in  Wall  street,  Mont- 
gomery street.  Salt  Lake,  or  Los  Angeles?  If  under  any  of 
these  peculiar  contracts  the  Courts  can  enter  into  a  compar- 
ison of  values  between  a  dollar  in  gold  and  a  dollar  in  treas- 
ury notes,  which  in  contemplation  of  law  are  equal,  it  must 
be  because  it  is  expressly  so  agreed,  and  there  should,  at  least, 
be  some  conventional  standard  of  comparison  adopted  in  the 
agreement.  Where  none  is  adopted  the  standard  of  equiv- 
alents must  be  that  which  the  law  establishes.  Tried  by  this 
standard,  any  given  number  of  dollars  in  legal  tender  notes  is 
equivalent  to  the  same  number  of  dollars  in  coin.  And  we 
may  here  remark  that  there  is  no  recognition  of  a  difference 
in  value  between  different  kinds  of  money  in  the  Specific 
Contract  Act.  It  merely  authorizes  a  judgment  for  the  specific 
kind  of  money  or  currency  called  for  by  the  contract,  without 
any  reference  to  its  relative  value.    With  respect  to  the  value 
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of  gold  and  silver,  and  treasury  notes,  it  leaves  the  matter 
precisely  where  the  Acts  of  Congress  leave  it. 

Under  this  view  it  is,  perhaps,  not  a  matter  of  any  practical 
consequence  that  the  sale  is  ordered  to  be  made  for  gold  coin 
or  its  equivalent.  The  contract,  however,  is  not  made  paya- 
ble in  any  specific  kind  of  money,  but  is  in  the  alternative,  and 
the  judgment  should  have  simply  found  so  much  money  due 
and  directed  a  sale  of  the  premises  for  the  payment  of  the 
same,  without  specifying  the  kind  of  money  in  which  payment 
should  be  made. 

Ordered  that  the  judgment  be  modified  by  striking  out  all 
those  portions  of  the  judgment  which  require  the  sale  of  the 
property  to  be  made  for,  or  payment  to  be  made  in  gold  coin, 
or  in  gold  coin  or  its  equivalent 

Sakdebson,  C.  J.,  concurring  specially. 

Had  the  contract  in  this  case  been  to  pay  a  certain  sum  in 
coin,  or  a  certain  other  sum  in  legal  tender  paper,  or  had  the 
contract  been  in  terms  like  that  declared  on  in  Lane  v.  Oluck- 
auf,  I  can  see  no  reason  why  it  would  not  have  come  within 
the  Specific.  Contract  Act,  so  called,  and  might  not  have  been 
enforced  by  an  alternative  judgment  and  execution  as  sug- 
gested by  me  in  that  case.  But  I  agree  that  the  language  of 
the  contract  does  not  have  that  effect,  and  the  result  must  be 
the  same  as  if  the  contract  was  entirely  silent  upon  the  sub- 
ject of  "  coin  "  and  "  legal  currency,"  for  the  reasons  stated  by 
Mr.  Justice  Sawyer,  and  upon  that  ground  only  I  concur  in  the 
judgment 

Cttbeey,  J.,  concurring  specially. 

The  defendant's  contract  was,  in  effect,  to  pay  the  debt  due 
the  plaintiff  in  gold  coin  of  the  United  States,  or  its  equivalent 
in  legal  currency,  or  United  States  notes  issued  under  the  laws 
of  Congress;  whidi  notes  were,  by  those  laws,  declared  law- 
ful money  and  a  legal  tender  in  the  payment  of  certain  private 
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debts.  This  Court  has  held  in  several  eases  that  these  notes 
are  lawful  money  and  a  legal  tender  in  the  payment  of  private 
debts.  It  being  so  judicially  determined,  it  results  as  a  logical 
necessity  that,  in  judgment  of  law,  a  given  number  of  dollars 
of  one  kind  of  lawful  money  of  the  United  States  of  America 
is  the  equivalent  of  the  same  number  of  dollars  of  another 
kind  of  lawful  money  of  the  same  United  States.  So  that  when 
one  promises  in  the  alternative  to  pay  another  a  specified 
number  of  dollars  of  one  kind  of  lawful  money  or  its  equiva- 
lent of  another  kind  of  lawful  money,  his  promise  is  to  pay 
the  sum  specified  in  any  kind  of  lawful  money  of  the  United 
States.  I  therefore  agree  with  my  brethren  that  the  judg- 
ment of  the  District  Court  should  be  modified  in  the  particular 
stated. 

3Ir.  Justice  Bhodbs  expressed  no  opinion. 


WILLIAM  MEYER,  LOUIS  WORMSER,  and  SIMON" 
WORMSER,  V.  H.  KOIIX,  and  WILLIAM  L.  DAU- 
TERMAI^. 

Tabtnership  Contract  to  Pay  in  Gold. —  One  member  of  a  partnership  may 
bind  the  firm,  by  a  contract  in  wrltin;;  signed  with  the  firm  name,  to  pay  a 
debt  of  the  firm  in  a  specific  kind  of  money. 

Enforcement  of  Payment  in  Gold  for  Goods  Bought. —  A  debt  for  goods 
purchased  by  a  firm,  with  a  verb&l  understanding  that  it  is  to  be  pold  in 
gold  coin,  may  be  enforced  in  gold  coin,  if,  after  the  debt  has  accrued  and 
suit  has  been  commenced  on  it,  one  of  the  firm  makes  a  contract  in  writing 
In  the  firm  name,  dated  before  the  sale,  to  pay  in  gold,  provided  the  com- 
plaint avers  a  contract  to  pay  in  gold  made  before  the  goods  were  sold. 

Judgment  Payable  in  Gold  Coin. —  If  the  complaint  aver  a  contract  in  writ- 
ing by  defendant  to  pay  for  goods  sold  in  gold  coin,  made  before  the  sale, 
and  such  contract  is  made  after  suit  commenced,  but  dated  before  the  sale. 
Judgment  should  be  rendered  payable  in  gold  coin. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

The  amended  complaint  averred  a  contract  made  by  aoiena- 
ants  to  pay  in  gold  coin,  dated  the  30th  day  of  March,  1864. 
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The  Court  below  gave  a  general  judgment  for  plaintiffs,  not 
payable  in  any  specific  kind  of  money.  Plaintiffs  appealed 
from  the  judgment,  and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

P,  L,  Edwards,  for  Appellants,  argued  that  the  agreement 
signed  by  Dauterman  to  pay  in  gold,  was  binding  on  the  firm, 
and  cited  3  Stephens  nisi  prius,  2,409,  2,411,  2,414;  Tapley  v. 
BiUterfieldj  1  Met.  515;  2  Parsons  on  Contracts,  359-64;  and 
Collyer  on  Part.  546,  and  Notes ;  and  that  it  might  be  regarded 
as  an  admission  of  both  partners  that  there  was  an  original 
agreement  payable  in  gold  coin,  and  cited  1  Parsons  on  Con., 
151,  162,  163;  and  also  that  the  paper  was  only  furnishing 
evidence  by  which  an  honest  contract  already  made  could  be 
enforced. 

Moore  &  Alexander,  for  Respondents,  argued  that  the  con- 
tract signed  by  Dauterman  on  the  7th  of  June,  although  Hated 
March  30th,  took  effect  only  from  the  date  of  its  delivery,  and 
that  the  paper  was  a  mere  offer  on  the  part  of  defendants,  which 
did  not  amount  to  a  contract,  and  cited  Chitty  on  Con.,  p.  8 ; 
Tutile  V.  Love,  7  John.  470;  and  McKinLey  v.  Watkms,  13 
111.  140. 

By  the  Court,  Shafteb,  J. 

The  original  complaint  in  this  action  was  framed  upon  an 
alleged  indebtedness  for  five  thousand  one  hundred  and  forty- 
one  dollars  and  ninety-eight  cents  for  goods  sold  and  delivered. 
The  complaint  was  filed  on  the  6th  day  of  June,  1864.  On 
the  12th  of  that  month  an  amended  complaint  was  filed  charg- 
ing that  the  defendants,  as  partners,  promised  in  writing,  on 
the  30th  of  March,  1864,  that  they  would  pay  the  plaintiff* 
in  gold  coin  for  any  goods  which  they,  the  defendants,  should 
buy  of  them,  ensuing  said  date;  and  that  the  defendants  did, 
between  the  said  date  and  the  1st  of  June,  1864,  purchase  of 
])laintiffs  goods  to  the  amount  of  four  thousand  and  forty-seven 
<lollars.     A    credit   of   twenty-one    dollars    is   admitted.     The 
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complaint  contains  another  count  for  one  thousand  one  hundred 
and  twenty-seven  dollars  and  seventy-five  cents.  The  plaintiffs 
recovered  a  general  judgment  for  five  thousand  four  hundred 
and  one  dollars. 

The  question  is  whether  the  plaintiffs  are  entitled  to  a  judg- 
ment payable  in  coin  for  the  amount  (four  thousand  and  forty- 
seven  dollars)  claimed  in  the  special  count- 
It  appears  that  the  goods  were  bought  subsequent  to  the  30th 
of  March,  1864,  and  under  a  verbal  understanding  that  they 
should  be  paid  for  in  gold  coin.  The  contract  was  reduced  to 
writing  oh  the  7th  day  of  Jime,  the  day  after  the  commence- 
ment of  the  action ;  Dauterman  signed  the  paper  in  the  name  of 
the  firm,  and  thereupon  delivered  it  to  the  plaintiffs.  The  docu- 
ment was  dated  March  30th,  1864. 

The  case  stands  as  it  would  if  the  defendants  had  each 
signed  his  own  name  to  the  contract ;  or  as  it  would  if  Dauter- 
man had'  signed  the  name  of  the  firm  in  the  presence  and 
with  the  express  sanction  of  his  partner.  The  paper  was  vol- 
untarily given,  and  it  may  be  added,  in  pursuance  of  a  moral 
obligation  which  the  defendants  were  bound  in  conscience 
to  fulfil.  The  complaint  states  a  case  within  the  Act  of 
April  27th,  1863,  and  the  defendants,  whose  interest  it  was  to 
defeat  a  recovery,  pending  the  litigation,  furnished  the  evidence 
which  the  Act  prescribes,  and  apparently  for  the  very  purpose 
of  enabling  the  plaintiffs  to  prove  up  their  case.  Having  exe- 
cuted the  paper  under  these  circumstances,  the  defendants  are 
not  now  at  liberty  to  go  behind  it  To  allow  them  to  do  so, 
would  be  contrary  to  the  maxim  that  "  that  to  which  a  person 
assents  is  not  esteemed  in  law  an  injury,'^  and  to  the  maxim 
that  "  he  is  not  to  be  heard  who  alleges  things  contradictory  to 
each  other. '* 

The  plaintiffs  are  entitled  to  a  general  judgment  for  one  thou- 
sand one  hundred  and  twenty-seven  dollars  and  seventy-five 
cents,  and  a  judgment  for  four  thousand  and  twenty-six  dollars, 
payable  in  United  States  gold  coin,  and  the  judgment  is  modi- 
fied accordingly. 

Mr.  Justice  Sawteb  expressed  no  opinion. 
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WILLIAM  M.  STODDAED  v.  L.  L.  TREADWELL  and 
GEOEGE  E.  CAETEE. 

Costs  whbrb  a  New  Trial  is  Awabded. —  Where  a  Judgment  for  plaintiff  la 
reversed  by  the  appellate  Court,  and  a  new  trial  is  awarded,  if  plaintiff 
recovers  Judgment  on  the  second  trial,  he  la  entitled  to  his  costs  in  the 
Court  below  incurred  on  the  first  trial. 

Costs  in  Action  fob  Money. —  In  an  action  for  the  recovery  of  money  or  dam- 
ages, the  prevailing  party  is  entitled  to  his  costs,  and  the  Court  has  no 
discretion  In  awarding  them. 

Points  not  Noticed. —  Points  not  made  in  the  Court  below,  nor  embraced  in 
the  grounds  upon  which  the  appeal  was  taken,  will  not  be  considered  by 
this  Court. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

This  case  will  be  found  reported  in  20  Cal.  294.  On  the 
re-trial,  the  Court  allowed  plaintiff  his  costs  in  the  District 
Court  incurred  in  the  first  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  L.  Edwards,  for  Appellant 

Oeorge  B.  Moore,  and  Oeorge  Cadwaiader,  for  Eespondent. 

By  the  Court,  Sandebson,  C.  J. 

Only  a  question  of  costs  is  involved  in  this  appeal. 

Two  trials  have  been  had  in  the  case,  in  both  of  which  the 
plaintiff  was  successful.  From  the  first  judgment  the  defend- 
ants appealed  to  this  Court  and  obtained  a  reversal  and  a  new 
trial.  On  the  .second  trial  the  plaintiff  filed  a  bill  of  costs  in 
which  he  included  the  costs  of  the  first  trial.  Thereupon  the 
defendant  made  a  motion  to  retax  by  striking  out  all  costs 
claimed  for  and  on  account  of  the  first  trial,  which  was  denied ; 
and  hence  this  appeal. 

We  think  the  ruling  of  the  Court  below  is  sustained  by  the 
uniform  practice  in  this  State,  and  by  the  decisions  of  this 
Court  for  mimy  years,  and  we  should  not  fnel  disposed  to  dis- 
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turb  a  rule  so  long  established  and  uniformly  observed,  even 
if  the  weight  of  argument  was  opposed  to  it,  which,  however, 
we  do  not  think  is  the  case.  The  action  is  for  the  recovery 
of  money  or  damages,  and,  under  the  four  hundred  and  nin?ty- 
fifth  and  four  hundred  and  ninety-seventh  sections  of  the  Prac- 
tice Act,  the  prevailing  party  is  entitled  to  costs  as  a  matter 
^*  of  course,"  which  means  as  a  matter  of  right  The  question 
of  costs  in  the  cases  provided  for  in  those  sections  does  not 
rest  in  the  discretion  of  the  Court,  but  they  follow  the  judgment 
as  a  matter  of  course.  The  question  of  costs  rests  in  the 
discretion  of  the  Court  only  in  such  cases  as  are  provided  for 
in  sections  four  hundred  and  ninety-eight  and  five  hundred, 
and  the  present  case  is  not  embraced  by  the  provisions  of  either. 
(Gray  v.  Gray,  11  Cal.  341;  Fishers,  Webster,  13  Cal.  58; 
Ex  parte  Burrill,  24  Cal.  350.)  If,  as  claimed  by  counsel  for 
appellant,  this  rule  is  a  harsh  one,  the  fault  lies  with  the  statute 
and  the  remedy  with  the  Legislature. 

The  point  to  the  effect  that  the  costs  of  the  first  trial,  as 
taxed  at  the  second  trial,  are  in  excess  thereof  as  taxed  at  the 
first  trial  by  a  hundred  dollars  and  more,  and  that  therefore 
the  judgment  ought  to  be  modified  by  a  reduction  of  the 
amount  to  that  extent,  cannot  be  entertained  by  us,  for  the 
reason  that  no  such  point  was  made  in  the  Court  below,  and 
for  the  further  reason  that  it  is  not  embraced  in  the  grounds 
of  the  appeal,  as  set  out  in  the  transcript. 

Judgment  affirmed. 


Mr.  Justice  Bhodes  expressed  no  opinion. 
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WILLIAM  DAVIS  v.  MARK  LIVINGSTON,  FRANK 
LIVINGSTON,  W.  P.  C.  STEBBINS,  SAMUEL  SHEL- 
DON, AND  JOSEPH  GOSLING,  Defendants,  and 
JAMES  BROCKAW  and  SAMUEL  METCALF,  Inter- 
VENOBS,  AND  CHESTER  BROWN  and  ASA  R.  WELLS, 
Intervenoes. 

Nonci  czAiMiNO  A  MBCHANIC8'  LiBN. —  The  notice  of  a  inb-con tractor  or  ma- 
terial man,  given  to  the  employer,  claiming  a  lien  under  the  contract  of 
the  contractor  for  labor  done  for  or  materials  furnished  to  the  contractor, 
should  contain  a  statement  that  the  amount  for  which  the  lien  is  claimed 
is  due  over  and  above  all  payments  and  ofFsets. 

ijiBN  OF  Sub-Contractor  or  Material  Man. —  The  sub-contractor  or  material 
man,  in  order  to  hold  a  lien  for  work  done  for  or  materials  furnished  to  the 
contractor,  must  comply  strictly  with  the  provisions  of  the  Act. 

SaysRAL  Notices  claiming  samb  Lien. —  If  the  sub-contractor  or  material 
man  serves  more  than  one  notice  claiming  a  lien  for  the  same  account,  the 
several  notices  cannot  be  considered  together  for  the  purpose  of  determin- 
ing the  sufficiency  of  notice  to  hold  a  lien,  but  each  must  stand  on  its  own 
merits,  and  the  lien  will  not  exist  unless  one  of  the  notices  is  sufficient  in 
itself  to  give  it. 

SuFPiciENCY  OF  NOTICE  CLAIMING  IiiBN. —  The  notice  of  a  material  man  claim- 
ing a  lien  for  materials  furnished  the  contractor  need  not  state  the  par- 
ticular character  of  the  materials  furnished,  nor  that  the  materials  were 
used  in  constructing  the  building,  and  if  there  are  several  contractors,  the 
notice  is  sufficient  if  It  name  one  of  them. 

Effect  on  Lien  of  Apportionment  of  Job  among  Contractors. —  If  Joint 
contractors  apportion  the  Job  and  compensation  of  constructing  a  building 
among  themselves  by  a  written  contract  to  which  the  employer  is  not  a 
party,  it  is  no  defense  in  an  action  by  a  material  man  to  enforce  a  lien  for 
materials  furnished  one  Joint  contractor,  that  when  notice  was  given  there 
was  nothing  due  the  contractor  furnished,  under  the  apportionment. 

Fob  what  Amount  a  Noticb  gives  Lien. —  The  lien  of  the  material  man  or 
laborer  can  be  enforced  for  all  sums  to  be  paid  the  contractors  and  not  dne 
when  the  notice  Is  given. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

Davis  commenced  this  action  in  a  Justice^s  Court,  to  enforce 
a  lien  for  one  hundred  and  twenty-four  dollars  and  seventy 
cents.  Brokaw  &  Metcalf  intervened,  claiming  a  lirii,  and 
Brown  &  Wells  also  intervened,  claiming  a  lien.  The  case 
was  then  transferred  to  the  District  Court  for  trial.  The  three 
notices  claiming  a  lien,  given  by  Brokaw  &  Metcalf,  were  all 
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for  the  same  account,  and  the  first  was  served  April  7th,  the 
second  April  10th,  and  the  third  April  15th,  1863.  The  fol- 
lowing was  the  second  notice,  which  the  Court  holds  suffi- 
cient : 

"To  Messrs,  M.  amd  F,  Livingston: 

"  Gentlemen  :  —  You  are  hereby  notified  as  the  employers 
of  Joseph  Gosling,  contractor  for  the  erection  of  the  two  cer- 
tain houses  on  Powell  street,  between  Union  and  Filbert  streets, 
in  the  City  of  San  Francisco,  belonging  to  you,  that  we  have 
furnished  and  supplied  the  following  materials  as  hereinafter 
set  forth,  for  the  erection,  construction,  and  finishing  of  the 
said  buildings,  to  Mr.  Joseph  Gosling,  the  contractor  aforesaid ; 
that  the  prices  set  against  the  said  materials  are  those,  and  the 
total  amount  of  said  account  is  the  amount  agreed  to  be  paid 
to  us  therefor,  by  the  said  Gosling,  and  the  said  amount,  to 
wit:  the  sum  of  one  thousand  four  hundred  and  sixty-two  and 
seventy-seven  one  hundredth  dollars  ($1,462.77)  is  still  due 
and  unpaid  to  us  by  said  Gosling  over  and  above  all  payments 
and  offsets  for  or  against  the  said  materials,  etc.,  so  furnished 
and  delivered. 

"  San  Fbanoisoo,  April  10th,  1863. 

"BROKAW  &  METCALF." 

The  Court  below  enforced  the  liens  claimed  by  the  several 
parties;  that  claimed  by  Davis  for  the  amount  asked  by  him; 
that  claimed  by  Brokaw  &  Metcalf  for  one  thousand  five  hun- 
dred and  two  dollars  and  fourteen  cents,  being  the  sum  stated 
in  their  third  notice ;  and  that  of  Brown  &  Wells  for  five  hun- 
dred and  twenty  dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Crockett  &  Whiting,  for  the  Livingstons,  Appellants,  argued 
that  Davis'  notice  was  insufficient,  because  it  did  not  state 
that  the  sum  was  due  over  and  above  all  payments  and  offsets, 
and  that  Brokaw  &  Metcalf  s  notice  was  bad,  because  it  did 
not  state  what  the  materials  consisted  of,  or  that  the  materials 
were  used  in   the  building.      They   also  contended   that   the 
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agreement  of  the  contractors  between  themselves,  and  assented 
to  by  the  employer,  bound  the  employer,  and  that,  therefore, 
no  lien  should  attach  while  this  agreement  was  fulfilled. 

B.  P.  £  Jahish  Clemerd,  for  Respondents,  argued  that  the 
notices  of  Brockaw  &  Metcalf  were  sufficient,  but  that  if 
there  was  any  defect  in  each  taken  singly,  all  three  might  be 
taken  together  and  considered  as  one  notice,  and  that  tluis 
taken  they  supplied  all  defects.  They  also  contended  that 
the  liens  must  be  enforced  under  the  original  contract  between 
employer  and  contractor,  and  that  no  agreement  between  the 
contractors  could  affect  them* 

By  the  Court,  Shafter,  J. 

This  action  was  brought  to  enforce  a  mechanic's  lien  upon 
certain  buildings  erected  for  the  Livingstons  by  Sheldon, 
Gosling  &  Stebbins,  under  a  written  contract.  Brockaw  & 
Metcalf  intervened,  claiming  a  lien  for  materials  furnished 
upon  the  order  of  the  contractors.  Brown  &  Wells  also  inter- 
vened, claiming  a  similar  lien.  The  answers  denied  each  and 
every  allegation  of  the  complaint  and  interventions.  The 
cause  was  tried  by  the  Court  and  was  decided  in  favor  of  the 
plaintiffs  and  interveners.  The  defendants  F.  and  M.  Living- 
ston, and  Stebbins,  one  of  the  contractors,  appeal  from  an 
order  overruling  a  motion  for  new  trial.  There  was  no  judg- 
ment affecting  Stebbins,  and  the  sole  object  of  the  appeal  is 
to  release  the  buildings  and  premises  from  the  liens  to  which 
the  decree  declares  them  to  be  subjected. 

Notice  of  suh'contractor  to  acquire  lieru 

First  —  The  only  evidence  of  notice  of  lien  offered  on  behalf 
of  the  plaintiff  Davis  was  the  following: 

"San  Francisco,  April  29,  '63. 
"Gentlemen:  —  I  hereby  notify  you  that  I  hold  you  re- 
sponsible for  the  sum  of  one  hundred  and  twenty-four  70-100 
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($124  70-100)  for  turning  and  materials  furnished  for  your 
houses  on  Powell  street,  ordered  by  Gosling  &  Sheldon. 

"Yours  truly,  WM.   DAVIS. 

"  To  Messrs.  Livingstons." 

Among  other  objections  to  the  notice,  it  is  claimed  to  be 
insufficient  for  the  reason  that  it  contains  no  statement  that 
the  amount  named  is  due,  "over  and  above  all  payments  and 
offsets." 

By  the  fifth  section  of  the  Mechanics'  Lien  Law,  (Acts 
1862,  p.  385,)  the  laborer,  workman  or  material  man,  or 
assigns,  are  required  to  give,  prior  to  the  time  when  a  pay- 
ment shall  become  due,  "  a  written  notice  to  the  employer  of 
the  original  contractor,  of  the  nature  and  extent  of  their  claims 
against  the  original  contractor  or  his  assigns,  over  and  above 
all  payments  and  offsets  for  work  and  labor  done  or  agreed  to 
be  done  or  materials  fui.iished  or  agreed  to  be  furnished  for 
such  construction  or  repair." 

The  '* employer"  is  responsible  to  laborers  and  material 
men  only  in  the  event  of  notice  served  in  conformity  with  the 
statute;  and  then  not  in  personam,  but  through  the  interven- 
tion of  a  lien  —  raised,  it  is  to  be  observed,  by  law,  in  favor  of 
parties  with  whom  the  employer  may  have  had  no  communi- 
cation. The  remedy  is  an  extraordinary  one,  and  therefore 
all  the  provisions  of  the  Act  mu^  be  strictly  complied  with. 
{Walker  v.  Hauss-Hijo,  1  Cal.  185 ;  Bottomly  v.  Grace  Church, 
2  Cal.  91  )  The  notice,  when  given,  operates  as  an  attach- 
ment without  the  expense  of  a  suit.  {Cahoon  v.  Levy,  6  Cal. 
296.)  But  though  material  men  and  laborers  are  allowed  to 
acquire  liens  upon  the  property  of  those  to  whom  they  are 
thus  strangers,  not  only  without  action  brought,  but  also 
without  bonds  or  affidavit  previously  filed,  they  are  still 
required  amongst  other  things,  to  serve  the  employer  with  a 
written  statement  of  the  "extent  of  their,  claims  over  and 
above  all  payments  and  offsets."  This  provision  is  precise 
and  imperative,  and  it  must  be  strictly  complied  with  before 
a    lien   can    attach.      It  was  not  complied  with  here.      The 
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statement  prescribed  is  a  statement  of  claims  as  affected  by 
payments  and  offsets,  and  there  is  nothing  in  the  notice  given 
by  Davis  bearing  either  directly  or  indirectly  upon  that  point. 

It  is  insisted  for  the  respondents  that  the  defendants  should 
have  returned  the  notice,  or  at  least  have  objected  to  its  suffi- 
ciency at  the  time  it  was  served ;  and  that  their  failure  to  pui^ 
sue  either  of  tliese  courses  operates  as  a  waiver  of  all  defects. 
The  answer  is  that  the  notice  was  in  inviium,  looking  to  an 
attachment  under  a  statute.  The  question  is  not  as  to  what 
the  defendants  failed  to  do,  but  as  to  what  the  plaintiffs  did. 

Second  —  Three  notices  were  given  in  evidence,  conjointly, 
to  estaljlish  the  lien  of  Brockaw  &  Metcalf. 

Elach  of  the  notices  must  stand  on  its  own  merits  and  be 
perfect  in  itself. 

As  to  the  first  notice,  it  had  the  same  defect  as  the  notice 
to  Davis  already  considered.  The  third  notice  was  not  signed, 
and  though  it  purported  in  the  body  to  come  from  "  Brockaw 
&  Metcalf,"  yet  it  was  not  8ho^vn  to  have  been  in  their  hand- 
writing; and  if  that  fact  had  appeared,  no  authorities  are 
adduced  to  show  that  the  want  of  a  signature  would  have^een 
cured  thereby. 

The  second  of  the  three  notices  is  claimed  to  be  defective 
for  four  distinct  reasons,  viz:  that  it  does  not  state  of  what 
the  "  materials  "  named  therein  consisted ;  that  it  does  not  state 
that  the  materials  were  used  in  constructing  the  buildings  pro- 
vided for  in  the  original  contract;  that  it  does  not  sufficiently 
disclorc  the  nature  of  the  claim  against  the  original  contractors ; 
and  that  the  amount  claimed  is  different  from  that  specified  in 
the  notice  that  preceded  it 

Xone  of  these  objections  are  well  taken.  The  particular 
character  of  the  materials  need  not  be  stated  in  the  notice. 
The  statute  does  not  expressly  require  it,  and  the  "  nature  and 
extent  of  the  claim"  may  be  as  well  understood  without  the 
aid  of  such  detail  as  with  it.  (Heston  v.  Martin,  11  Cal.  41 ; 
Brennan  v.  Swa^ey,  16  Cal.  142.) 

It  may  or  may  not  be  necessary  for  a  party  claiming  a  lien 
for  materials  under  the  Act,  to  aver  in  his  complaint  and  prove 
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that  the  materials  he  claims  to  have  furnished  were  in  fact 
used  in  the  constructioii  of  the  buildings  named  in  the  original 
contract;  but  it  is  clear  that  it  is  not  necessary  that  it  should 
be  so  stated  in  the  notice.  The  statute  requires  a  statement 
only  that  the  materials  "were  furnished  or  agreed  to  be  fur- 
nished for  such  construction  or  repair.^^ 

As  to  the  third  objection,  we  consider  that  the  "nature  of 
the  claim"  is  sufficiently  disclosed  in  the  notice.  It  is  put 
therein  as  a  money  claim  —  for  materials  and  not  for  labor  — 
furnished  by  Brockaw  &  Metcalf  for  the  erection  of  two  certain 
houses  "belonging  to  you"  on  Powell  street,  between  Union 
and  Filbert  streets,  in  the  City  of  San  Francisco.  It^s  true 
that  the  defendants  are  notified  "  as  the  employers  of  Joseph 
Gosling,  contractor  for  the  erection"  of  the  houses,  but  the 
failure  to  name  the  two  co-contractors  does  not  go  very  clearly 
to  the  nature  of  the  claim,  and  even  if  it  does,  it  is  but  a  false 
demonstration  which  is  set  right  by  the  other  statements  in 
the  notice. 

No  importance  can  be  given  to  the  circumstance  that  the 
amo«mt  claimed  is  larger  than  that  specified  in  the  first  notice, 
for  the  reason  that  f>ach  notice  is  to  be  considered  absolutely 
and  not  relatively  to  the  others. 

As  to  the  notices  by  Brown  &  Wells,  intervenors,  no  objec- 
tion is  taken  to  their  sufficiency. 

Third  —  The  twenty-fifth  section  of  the  Act  requires  that  a 
statement  of  the  amount  due,  etc.,  tc^ether  with  a  description 
of  the  property  to  be  charged,  etc.,  shall  be  filed  with  the 
Recorder  within  thirty  days  after  construction  or  repair  of  the 
building,  etc.,  shall  have  been  completed.  The  defendants 
claim  that  the  finding  of  the  Court  that  the  complainants  com- 
plied with  this  rule  is  against  the  evidenca  We  think  the  evi- 
dence sustains  the  findings. 

Written  agreement  between  contractors  apportioning  money  to 
be  received  not  binding  on  others. 

Fourth  —  The  defendants  offered  to  prove  that  by  a  written 
agreement  between   the   "contractors,"   executed   at   or   about 
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thie  time  the  principal  contract  with  the  Livingstons  was 
made,  Stebbins  undertook  to  do  the  mason  work,  and  Sheldon 
-&  Gosling  undertook  to  do  the  remaining  work;  and  that  it 
was  stipulated  that  the  parties  respectively  should  receive 
d^rom  the  Livingstons  a  fixed  proportion  of  each  payment ;  and 
that  the  Livingstons  knew  of  this  contract,  and  assented  and 
jigreed  thereto.  And  the  defendants  further  offered  to  prove 
that  "  at  the  time  the  liens  could  attach  there  was  not  money 
enough  in  the  hands  of  the  Livingstons  due  Sheldon  &  Gosling 
^according  to  the  contract  between  Sheldon  &  Gosling  and 
Stebbins)  to  pay  off  the  whole  amount  of  the  liens.'' 

The  evidence  was  objected  to  as  irrelevant  and  immaterial. 
The  objection  was  sustained  and  the  defendants  excepted. 

There  are  a  number  of  grounds  upon  which  the  correctness 
of  the  ruling  may  be  argued,  but  we  shall  not  discuss  the 
subject  at  large. 

The  offer  proceeded  upon  the  hypothesis  that  the  rights  of 
the  plaintiffs  and  of  the  interveners  were  to  be  determined 
with  reference  to  the  written  agreement  named  in  the  offer 
l)etween  the  contractors  Sheldon  &  Gosling  of  the  one  part, 
and  Stebbins,  of  the  other,  coupled  with  the  verbal  assent  of 
the  Livingstons  thereto,  instead  of  the  original  contract  in 
writing,  signed  by  all  the  parties  and  deposited  with  the 
4iPchitect,  whereby  Sheldon,  Gosling,  and  Stebbins  made  them- 
selves jointly  liable  to  the  Livingstons  for  the  whole  job,  and 
the  Livingstons  undertook  to  pay  them  jointly  the  whole  of 
the  contract  price. 

It  is  unnecessary  to  consider  the  effect  of  the  new  arrange- 
ment upon  the  rights  of  the  parties  to  it  as  among  themselves. 
"The  question  is  as  to  the  effect  of  the  agreement  upon  the 
rights  of  persons  who  were  not  parties  to  it,  and  who  had  no 
notice  that  any  such  arrangement  had  been  made. 

In  our  judgment  any  agreement  between  the  contractors, 
apportioning  the  job  and  the  compensation,  supplemented  only 
by  the  verbal  assent  of  the  employers,  and  that,  too,  giveu 
without  consideration,  is  no  obstacle  in  the  way  of  the  liens 
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here  attempted  to  be  asserted.     The  Mechanic'  Lien  Law  of 
1862  applies  to  cases  where  the  original  contract  has  been? 
reduced  to  writing,  if  the  amount  to  be  paid  exceeds  two  hun- 
dred dollars  (Sec.  12;)  and  where  such  contract  has  been  exe- 
cuted,  it  is  provided  that  the  contractors  shall  have  a  lien  "  to* 
the  extent  of  the  original  contract  price"  (Sec.  1;)  and  that 
the  lien  "shall  inure  primarily  to  the  benefit  of  all  persons 
who  as  employees  of  the  original  contractor  or  his  assigns, 
shall  perform  work  and  labor,  or  furnish  materials  for  the 
construction  or  repair  of  any  such  building     *     *     *     accord- 
ing to  their  respective  rights  and  interests."     (Sec.  3.)     The 
time  when  a  material  xaan  or  laborer  is  to  give  notice  of  his 
contract  to  the  employer  has  reference  solely  to  the  terms  of 
the  "  original  contract,"     (Sec.  9.)     And  by  section  ten  the 
validity  of  payments,  as  against  material  men  and  laborers, 
depends  upon  whether  the  payments  were  or  were  not  made 
prior  to  the  time  when  they  fell  due  under  the  terms  of  the 
"  original  contract."    In  Dore  v.  Sellers,  27  Cal.  588,  it  is  con- 
sidered that  the  liens  which  the  Act  at  once  creates  and  pro- 
vides for,  are  based  upon  the  "  original  contract "  between  the 
employer  and  contractor.     It  is  assumed  in  the  theory  of  the 
Act  that  tradesmen,  before  furnishing  materials  to  the  con- 
tractor, and  laborers,  before  entering  his  service,  will  inform 
themselves  as  to  whether  a  written  contract  has  been  made; 
and  if  so,  then  that  they  will  by  inspection  or  otherwise  ascer- 
tain its  provisions;  and  if  they  conclude  to  deal  with  the  con- 
tractor, the  one  supplying  him  with  materials  and  the  other 
with  labor,  they  are  presumed  to  do  so  on  the  faith  of  the 
original  contract  to  which  they  have  thus  had  access.     And  it 
follows  that  no   agreement   subsequently  made  between   the 
principal  parties,  unless  seasonably  disclosed  to  the  workmen 
and  material  men,  can  be  set  up  to  their  disadvantage. 

But  the  testimony  was  objectionable  not  only  on  the  ground 
that  it  went  upon  the  mistaken  hypothesis  named,  but  for  the 
reason  that  it  undertook  to  measure  the  liens  of  the  plaintiflFs 
and  interveners  by  the  state  of  the  accounts  between  the  Liv~ 
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ingstons  and  Sheldon  &  Gosling  "  at  the  time  the  liens  could 
attach." 

Assuming  that  the  extent  of  the  liens  depended  upon  the 
balance  due  to  Sheldon  &  Gtosling  under  the  apportionment 
which  the  defendants  offered  to  prove,  it  would  be  the  balance 
due  at  the  time  when  the  notices  were  given  by  the  claimants 
of  the  nature  and  extent  of  their  claims.  The  defendants 
admitting  by  implication  that  the  balance  due  Sheldon  &  Gos- 
ling under  the  alleged  apportionments,  at  the  date  of  the  notices, 
was  large  enough  to  pay  the  claims  in  full,  proposed  to  show, 
in  effect,  that  subsequent  to  the  giving  of  the  notices,  and  within 
thirty  days  from  the  completion  of  the  buildings,  the  balance 
was  so  far  reduced  as  to  come  short  of  the  full  amount  of  the 
claims  in  suit.  The  evidence  was  inadmissible  as  starting 
a  false  issue.  Had  the  defendants  offered  to  show  that  no  pay- 
ments were  made  in  advance  of  maturity  under  the  original 
contract,  and  that  neither  at  the  time  the  notices  were  given  nor 
thereafter,  was  there  an  amount  due  sufficient  to  fully  liquidate- 
the  liens  in  controversy,  the  evidence  would  undoubtedly  have- 
been  admitted.  Proof  that  the  payments  had  been  thus  regu- 
lated in  fact,  would  have  fully  protected  the  Livingstons ;  and 
it  would  have  been  a  matter  of  no  possible  concern  whether 
the  payments  were  made  to  the  contractors  severally  under 
the  allied  apportionment  or  to  them  all  in  solido;  for  as 
to  the  original  contract  constituting  the  basis  of  the  liens,  a 
payment  to  one  of  the  contractors  would  have  been  a  payment 
to  all. 

The  judgment,  in  so  far  as  it  relates  to  the  claims  of  Davis, 
18  reversed  and  new  trial  ordered.  As  to  the  claims  of  Brown 
&  Wells,  the  judgment  is  affirmed;  and  as  to  the  claims  of 
Brokaw  &  Metcalf,  the  judgment  is  modified  by  striking  out 
one  thousand  five  hundred  and  two  dollars  and  fourteen  cents 
and  substituting  therefor  one  thousand  four  hundred  and  sixty- 
two  dollars  and  seventy-seven  cents  —  the  amount  claimed  in 
,  the  valid  notice. 
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Mr.  Justice  Ehodbs  delivered  the  following  dissoiting  opin- 
ion, in  which  Mr.  Justice  Cubeet  concurred : 

I  concur  in  the  judgment  as  to  Davis,  and  Brown  &  Wells, 
but  I  dissent  from  the  judgment  for  Brokaw  &  Metcalf,  on  the 
ground  that  neither  of  the  three  notices  served  by  them  were 
sufficient,  according  to  the  requirements  of  the  statute. 


HENRY  DERRINGER  v.  A.  J.  PLATE. 

{Right  of  Pbopertt  in  a  Tbadb  Mark. —  Tfae  right  of  property  In  a  trade 
mark  ii  recognised  by  the  common  law,  and  does  not  in  any  manner  depend 
for  Its  inceptive  existence  or  support  upon  statutory  law,  although  Its 
exercise  may  be  limited  or  controlled  by  statute. 

Pbopxbtt  in  Tbadb  Mark  not  limited  bt  Tbbritorial  Bounds. —  The  right 
of  property  in  a  trade  mark  is  not  limited  in  its  enjoyment  by  territorial 
bounds,  but  may  be  asserted  and  maintained  wherever  the  common  law 
affords  remedies  for  wrongs,  subject  only  to  such  statutory  regulations  as 
may  properly  be  made  concerning  the  use  and  enjoyment  of  other  property. 

Statute  of  1863  concbrnino  Trade  Marks. —  The  statute  of  1868  concern- 
ing trade  marks  does  not  take  away  the  common  law  remedy  for  the  protec- 
tion of  the  same  from  those  who  do  not  register  their  trade  mark  according 
to  the  provisions  of  the  Act. 

Appeat.  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  averred  that  he  was  a  resident  of  Philadelphia, 
and  upwards  of  thirty  years  ago  invented  a  pistol  known  as 
Derringer's  pistol,  and  adopted  as  a  trade  mark  for  the  same 
the  words,  "  Deekingeb,  Philadel.,"  which  was  and  ever  since 
had  been  his  trade  mark,  and  which  he  had  caused  to  be  stamped 
on  the  breech  of  all  pistols  manufactured  and  sold  by  him, 
and  that  the  defendant  since  1858  had  been  engaged  in  the 
manufacture  of  pistols  at  San  Francisco  similar  to  plaintiff's, 
on  the  breech  of  which  he  had  stamped  plaintiff's  trade  mark, 
etc.  Defendant  had  judgment  on  the  demurrer  and  plaint- 
iff appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court.  . 
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NtUhamel  HolUmd,  for  Appellant. 

The  complaint  is  sufficient  at  common  law.  The  principle 
is  well  settled  that  a  manufacturer  may  by  priority  of  appro- 
priation of  names,  letters,  marks,  or  symbols,  acquire  a  prop- 
erty therein  as  a  trade  mark,  for  an  invasion  of  which  an  action 
for  damages  will  lie,  and  in  the  exclusive  use  of  which  he  may 
have  protection,  when  necessary,  by  injunction.  (Coats  v.  Hoi- 
hrook,  with  notes  at  the  end  of  the  case;  2  Stanford  Ch.,  with 
notes  at  the  end  of  the  case,  286 ;  Taylor  v.  Carpenter y  lb.  603 ; 
Partridge  v.  Menck,  Barb.  Ch.,  2  vol.  101.) 

The  question  raised  by  the  respondent  in  support  of  the 
demurrer  to  the  complaint  is  that  the  statute  concerning  trade 
marks  is  in  effect  a  repeal  of  the  common  law ;  and  the  appel- 
lant, in  order  to  maintain  his  action,  must  show  affirmatively 
that  he  haa  complied  with  the  requirements  of  the  Act  passed 
April  3d,  1853.  (Statutes  1853,  p.  155.)  The  answer  is  that 
the  statute  does  not  take  away  the  remedy  at  common  law ;  that 
it  is  an  affirmative  statute,  and  that  an  action  may  be  main- 
tained both  at  common  law  and  under  the  statute.  The  sub* 
stance  of  the  rule  as  laid  down  in  the  cases  is,  where  the  party 
has  a  remedy  at  common  law  for  a  wrong,  and  a  statute  be 
passed  giving  a  further  remedy  without  a  negative  of  the  com- 
mon law  remedy,  expressed  or  implied,  he  may,  notwithstanding 
the  statute,  have  his  remedy  at  common  law.  (Wheaton  v. 
Hvhbard,  20  Johns.  192 ;  13  Johns.  322 ;  Alrwy  v.  Hams,  5 
Johns.  175;  Clwrk  v.  Brown,,  18  Wend.) 

Hoge  &  Wilson,,  for  Respondent. 

In  trade  mark  cases  there  are  three  different  remedies  or 
classes  of  cases:  1st  —  Actions  at  law  for  damages.  2d  —  A 
bill  in  equity  for  an  injunction,  through  which  jurisdiction 
being  acquired,  other  incidental  relief  is  granted.  3d  —  Crim- 
inal prosecutions.  (Upton's  Trade  Marks,  233,  234,  244-246, 
and  cases  cited.)  The  remedy  here  sought  is  a  bill  in  equity 
for  an  injunction  and  the  incidental  relief;  and  unless  the  ap- 
pellant is  entitled  to  the  injunction  on  the  case  made,  there  is 
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no  further  jurisdiction  or  power  to  proceed.     (Upton's  Trade 
Marks,  233,  234,  244-246.) 

The  statute  is  the  only  law  in  this  State  on  trade  jnarks,  and 
supersedes  the  common  law.  (Commonwealth  v.  Cooley,  10 
Pick.  39 ;  Mason  v.  White,  1  Pick.  542 ;  Smith's  Com.  904,  905 ; 
'Bartlett  v.  King,  12  Mass.  545 ;  Nichols  v.  Squire,  5  PicL  168; 
The  State  v.  Conkling,  19  Gal.  511.) 

By  the  Court,  Rhodes,  J. 

This  is  a  suit  in  equity  for  an  injunction  to  restrain  the  de- 
fendant from  pirating  the  plaintiff's  trade  mark,  and  for  the 
recovery  of  damages  for  a  violation  of  the  plaintiff's  trade  mark 
property. 

The  defendant's  demurrer  to  the  complaint  was  sustained, 
and  the  only  question  presented  the  appeal  is  whether  the 
etatute  of  1863,  concerning  trade  marks,  repealed  or  abrogated 
the  remedies  afforded  by  the  common  law  in  trade  mark  cases. 
The  plaintiff  does  not  allege  a  compliance  with  the  provisions 
of  the  statute.  He  contends  that  the  remedies  given  by  the 
€tatute  are  cumulative  to  those  which  a  party  was  entitled  to 
fit  common  law,  and  the  defendant  insists  that  the  statute 
forms  a  "complete  scheme"  in  respect  to  trade  marks,  and 
thereby  repeals  the  common  law  rules  relating  to  the  same  sub- 
ject matter. 

Right  to  a  trade  m^a/rk  at  comm/m  law. 

Any  name,  symbol,  letter,  figure  or  device  adopted  by  the 
persons  manufacturing  or  selling  goods,  and  used  and  put 
upon  such  goods  to  distinguish  them  from  those  manufactured 
or  sold  by  others,  and  employed  so  often  and  for  such  a  length 
of  time,  as  to  raise  the  presumption  that  the  public  would  know 
that  it  was  used  to  indicate  ownership  of  the  goods  in 
the  person  manufacturing  or  selling  them,  constitutes  his  trade 
mark.  His  right  to  the  trade  mark  accrues  to  him  from  its 
adoption  and  use  for  the  purpose  of  designating  the  particular 
goods  he  manufactures  or  sells^  and  although  it  has  no  value 
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except  when  so  employed,  and  indeed  has  no  separate  abstract 
existence,  but  is  appurtenant  to  the  goods  designated,  yet  the 
trade  mark  is  property,  and  the  owner's  right  of  property  in 
it  is  as  complete  as  that  which  he.  possesses  in  the  goods  to 
which  he  attaches  it,  and  the  law  protects  him  in  the  enjoy- 
ment of  the  one  as  fnlly  as  of  the  other.  In  order  that  the 
claimant  of  the  trade  mark  may  primarily  acquire  the  right 
of  property  in  it,  it  must  have  been  originally  adopted  and 
used  by  him  —  that  is,  the  assumed  name  or  designation  must 
not  be  one  that  was  then  in  actual  use  by  others,  (Upton's 
Trade  Marks,  46)  —  and  such  adoption  and  use  confer  upon 
him  the  right  of  property  in  the  trade  mark.  It  was  at  one 
time  thought  that  no  man  could  acquire  a  right  to  a  particular 
trade  mark,  (Blanchard  v.  Hill,  2  Atk.  284,)  but  as  the  true 
interests  of  manufactures  and  commerce  were  more  fully  de- 
veloped and  appreciated,  the  right  of  property  in  trade  marks 
'Was  recogliized,  and  the  doctrine  has  been  uniform  for  many 
years,  that  the  manufacturer  or  merchant  does  possess  an  ex- 
clusive property  in  the  trade  mark  adopted  and  used  by  himu 
The  right  of  property  does  not  in  any  manner  depend  for 
its  inceptive  existence  or  support  upon  statutory  law,  though 
its  enjoyment  may  be  better  secured  and  guarded,  and  in- 
fringements upon  the  rights  of  the  proprietor  may  be  more 
effectually  prevented  or  redressed  by  the  aid  of  the  statute 
than  at  common  law.  Its  exercise  may  be  limited  or  con- 
trolled by  statute,  as  in  case  of  other  property,  but,  like  the 
title  to  the  good  will  of  a  trade,  which  it  in  some  respects 
resembles,  the  right  of  property  in  a  trade  mark  accrues 
without  the  aid  of  the  statute.  The  right  is  not  limited  in  its 
enjoyment  by  territorial  bounds,  but  subject  only  to  such  statu- 
tory regulations  as  may  be  properly  made  concerning  the  use 
■and  enjoyment  of  other  property,  or  the  evidences  of  title  to 
the  same;  the  proprietor  may  assert  and  maintain  his  prop- 
erty right  wherever  the  common  law  affords  remedies  for 
-wrongs.  The  manufacturer  at  Philadelphia  who  has  adopted 
and  uses  a  trade  mark,  has  the  same  right  of  property  in  it  at 
New  York  or  San  Francisco  that  he  has  at  his  place  of  man- 
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ufacture.  It  was  held  in  Taylor  v.  Carpenter,  3  Story,  450^ 
and  The  Collins  Company  v.  Brown,  3  Kay  &  Johns,  423,  that 
an  alien  was  entitled  to  be  protected  in  the  ownership  of  this- 
character  of  property,  equally  with  the  citizen. 

Act  of  1863  concerning  trade  marJcs. 

Does  not  the  Act  of  1863,  instead  of  constituting  a  "com- 
plete scheme"  for  the  acquisition  and  protection  of  property 
in  trade  marks,  rather  proceed  on  the  theory  that  this  species 
of  property  did  exist,  and  might  thereafter  be  acquired,  under 
the  rules  of  the  common  law,  and  provide  that  those  securing 
such  right  according  to  the  provisions  of  the  Act,  might  have 
a  further  or  more  efficient  protection  than  those  who  failed  to 
avail  themselves  of  the  statute,  and  relied  upon  the  common  law 
remedies  ? 

The  first  section,  so  far  as  it  is  applicable  to  a  case  of  the 
nature  of  the  present  one,  provides  that  when  a  person  who 
has  complied  with  section  two  of  this  Act  uses  any  peculiar 
name  or  other  trade  mark  in  any  manner  attached  to  or  con- 
nected with  any  article  manufactured  by  him,  to  designate  it 
as  such,  it  shall  be  unlawful  for  any  other  person,  without 
the  consent  of  the  former,  to  use  said  trade  mark  or  name  for 
the  purpose  of  representing  any  article  to  have  been  manu- 
factured "by  the  person  rightfully  using  such  trade  mark  or 
name."  The  second  section  provides  that  "  any  person  wish- 
ing to  secure  the  exclusive  use  of  any  such  trade  mark  or 
name,  under  the  provisions  of  this  Act,  shall  file  his  claim  to 
the  same,  and  a  copy  or  description  of  such  trade  mark  or 
name  with  the  Secretary  of  State."  It  is  provided  by  section 
three,  that  the  Secretary  of  State  shall  keep  a  record  of  trade 
marks  and  names  filed  with  him;  and  by  section  four  it  is 
provided  that  persons  violating  the  provisions  of  section  one 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine 
and  imprisonment,  and  shall  be  liable  to  an  action  for  damages. 

Section  five  declares  the  counterfeiting  of  such  trade  mark  or 
name  a  misdemeanor,  and  provides  for  its  punishment.  Sec- 
tion six  prohibits  the  use  of  such  trade  mark  or  name  for  the- 
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purpose  of  disposing  of  any  other  article  than  that  to  which 
it  was  originally  attached,  with  intent  to  deceive  or  defraud^ 
and  provides  for  its  punishment  as  a  misdemeanor;  and  sec- 
tion seven  provides  for  the  punishment  of  those  who  aid  or 
abet  the  commission  of  the  offenses  declared  in  the  Act  to  be 
misdemeanors.  Up  to  this  point  the  Act  is  dealing  with  trade 
marks  filed  with  the  Secretary  of  State,  and  granting  protec- 
tion to  the  rights  of  property  therein  of  those  who  avail  them- 
selves of  the  provisions  of  the  Act,  and  no  reference  is  made 
to  the  right  of  property  in,  or  the  use  of  trade  marks  by  those 
who  before  the  taking  effect  of  the  Act,  whether  residing 
within  or  without  the  State,  had  acquired  a  right  to  their  use- 
Sections  eight  and  nine,  however,  do  provide  for  those  cases; 
and  to  make  it  clear  that  the  Legislature  did  not  even  attempt 
to  divest  persons  of  existing  rights  of  property,  nor  perhaps 
to  preclude  them  from  acquiring  title  as  they  had  formerly 
done,*  by  adoption  and  use,  it  is  provided  that  the  Act  "  shall 
not  be  so  construed  as  to  permit  any  person  to  file,  without 
authority  from  the  owner^  any  trade  mark  or  name  owned  or 
previously  used  by  another  person,"  thus  recognizing,  not  only 
existing  rights  of  property,  but  also  the  rules  of  the  common 
law  under  which  persons  become  the  owners  of  trade  marks^ 
without  having  the  same  rei^isured  by  thf;  Secretary  of  State- 
It  is  nowhere  declared,  either  directly  or  indirectly,  that  prop- 
erty in  a  trade  mark  can  be  acquired  only  in  the  mode  pro- 
vided by  the  Act ;  but,  on  the  contrary,  it  appears  by  collating 
sections  one  and  ten.  that  no  one  is  permitted  to  file  his  claim 
with  the  Secretary  of  State  unless  he  is  the  exclusive  owner 
of  the  trade  mark. 

Section  nine  is  an  affirmance  of  the  common  law,  and  declares 
that  the  person  who  has  first  adopted  and  used  a  trade  mark, 
"whether  within  or  beyond  the  limits  of  this  State,  shall  be 
considered  its  original  owner,  with  full  right  of  property,  and 
entitled  to  the  same  protection  by  suits  at  law  "  as  in  the  case 
of  other  personal  property. 

The  defendant's  construction  of  the  section,  which  would 
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make  it  read,  that  the  person  who  first  adopts  and  uses  a  trade 
mark,  shall  he  considered  the  original  owner,  and  as  such  enti- 
tled to  protection,  etc.,  "  provided  he  files  his  claim  according 
to  the  provisons  of  this  Act,"  cannot  be  supported.  With 
that  construction  it  amounts  to  a  useless  repetition  of  previous 
provisons,  for  the  Act  had  already  constituted  the  person  filing 
his  claim  to  his  trade  mark,  its  owner,  by  giving  him  its  exclu-  . 
sive  use,  and  protecting  him  against  counterfeiting  and  pirating 
by  means  of  actions  at  law  and  criminal  prosecutions,  and  in 
a  subsequent  part  of  the  Act  —  section  eleven — he  is  granted 
the  aid  of  an  injunction.  It  would  be  scarcely  reasonable — 
though  it  mipr^it  be  highly  beneficial  to  the  Library  Fund  —  to 
hold  that  tht  Legislature  intended  that  not  only  those,  who 
wished  to  receive  the  benefit  of  the  more  effective  protection 
afforded  by  the  Act,  must  file  their  claim  with  the  Secretary 
of  State,  and  pay  the  fees,  but  that  the  same  must  be  done  by 
all  the  merchants  and  manufacturers,  not  only  in  this  State, 
but  in  all  of  the  States,  and  in  every  country  that  maintains 
commercinl  relations  with  California,  if  they  desired  to  be 
considered  in  this  State,  the  owners  of  their  trade  marks,  and 
to  receive  the  protection  accorded  by  law  to  the  owners  of 
other  personal  property. 

Common  law  remedies  for  irwasion  of  trade  m<irhs. 

At  common  law,  the  remedies  for  invasions  of  trade  mark 
property  were  an  action  at  law  for  the  recovery  of  damages, 
and  an  injimction,  in  which  case  pecuniary  compensation  might 
be  incidentally  awarded.  Several  of  the  States  have,  by  statute, 
added  a  criminal  prosecution  as  a  further  remedy  or  protec- 
tion. The  remedies  at  common  law,  are  still  left  by  our  stat- 
utes in  those  cases  where  the  trade  mark  has  not  been  regis- 
tered according  to  the  Act,  for  not  only  is  the  right  of  prop- 
erty recognized  and  affirmed  as  it  existed  at  common  law,  and 
the  common  law  remedies  are  not  taken  away,  but  the  pro- 
tection afforded  by  suits  at  law  and  bills  for  injunctions  is 
expressly  conceded.  Those  provisions  add  nothing  to  the 
rights  previously  possessed  by  the  owner  of  the  trade  mark. 
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and  are  only  in  affirmance  of  the  common  law.  But  he  does 
not  have  the  aid  of  a  criminal  prosecution  for  his  protection. 

On  the  other  hand,  those  owning  trade  marks,  who  have  filed 
their  claims  and  affidavits,  and  paid  the  fees,  have  the  proteo- 
tion  accorded  to  the  other  class  of  cases^  and  have  also  that 
arising  from  the  criminal  prosecutions,  with  penalties,  upon 
conviction,  of  msore  than  usual  sevBrity. 

We  do  not  fully  agree  with  counsel  for  either  party  in  his 
construction  of  the  Act  in  respect  to  its  relation  to  and  effect 
upon  the  common  law  remedies.  The  remedies  provided  by 
the  Act,  at  least  those  applicable  to  registered  trade  marks, 
are  not  cumulative  to  those  possessed  at  common  law,  but  in 
that  respect  provision  is  made  by  the  Act  for  a  new  case ;  nor 
do  we  think  the  Act  forms  a  "  complete  scheme "  of  itself,  in 
the  sense  that  counsel  regards  it,  as  requiring  all  trade  marks 
to  be  restored  under  the  Act,  to  entitle  them  to  protection; 
though  it  may  be  regarded  as  a  "complete  scheme,"  in  the 
respect  that  it  grants  certain  remedies  in  cases  of  registered 
trade  marks,  and  expressly  reserves  to  the  owners  in  other  cases 
the  usual  remedies  enjoyed  at  common  law. 

Judgment  reversed,  and  the  cause  remanded,  with  directions 
to  the  Court  below  to  overrule  the  demurrer. 


JOHN  H.   SAUNDERS  and  CLEMENT  BOYREAU  v. 
WILLIAM  S.  CLARK. 

CoNBTBUCTioM  OF  Wbittbn  CONTRACT. —  Wberc  any  doabt  exists  as  to  the  tro* 
meaning  of  a  written  contract,  the  conditions  and  mottyes  of  the  contracting 
parties,  as  shown  by  its  recitals,  or  by  outside  evidence,  must  be  looked  into 
to  ascertain  what  was  the  real  intention  of  the  parties,  which,  when  ascer- 
tained, must  preyail  oyer  the  literal  sense. 

SlBANXKO  OF  WoBDB  OB  Phbasbs  IN  Wbittbn  Contbact. —  Where  It  is  ap> 
parent  that  the  parties  to  a  written  contract  haye  attached  to  certain 
words  or  expressions  a  particular  meaning  in  one  part  of  a  contract,  it  must 
be  presumed,  nothing  appearing  to  the  contrary,  that  the  same  meaning  was 
Intended  whereyer  like  words  or  expressions  are  subsequently  used. 

Contbact  with  two  Constbuctionb. —  Where  a  contract  admits  of  two  con- 
structions, one  of  which  nullifies  the  contract,  and  the  other  upholds  it,  the 
former  must  be  discarded  and  the  latter  adopted. 
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Plaintiffs,  who  claimed  as  assignees  of  the  contract^ 
brought  an  action  against  defendant^  who,  by  mesne  convey- 
ances, had  acquired  Baker's  interest  in  the  lot,  to  enforce  th& 
contract  as  a  mortgage  on  the  premises.  Defendant  demurred 
to  the  complaint;  the  demurrer  was  sustained,  and  plaintiffs- 
declining  to  amend,  judgment  by  default  was  rendered  for  de- 
fendant, and  plaintiffs  appealed. 

The  following  was  the  contract  on  which  suit  was  brought : 

"  This  agreement,  made  and  entered  into  this  23d  day  of 
August,  A.  D.  1853,  by  and  between  Jacob  P.  Leese,  of  the 
City  and  County  of  Monterey,  in  the  State  of  California,  and 
Gregory  Yale,  of  the  City  of  San  Francisco,  and  State  of  Cal- 
ifornia, of  the  parties  of  the  first  part,  and  George  W.  Baker,, 
of  the  City  and  County  of  San  Francisco,  State  of  California^ 
the  party  of  the  second  part,  witnesseth: 

"Whereas,  the  said  Jacob  P.  Leese,  one  of  the  said  parties 
of  the  first  part,  together  with  one  Salvador  Vallejo,  did  obtain 
a  grant  of  two  one  hundred  vera  lots,  situated  in  the  City 
of  San  Francisco,  in  the  month  of  May,  1839,  from  Alvarado, 
then  Gt>vemor  of  California,  by  petition,  according  to  the 
forms  of  Mexican  law,  in  such  cases  made  and  provided,  said 
grant  being  now  before  the  Board  of  Land  Commissioners 
established  by  the  Government  of  the  United  States  for  their 
adjudication;  and,  whereas,  the  said  Leese  has  purchased  by 
deed  of  conveyance  all  the  right,  title,  and  interest  of  the  said 
Salvador  Vallejo,  in  and  to  the  said  grant  of  land,  said  deed 
dated  on  or  about  the  3d  day  of  August,  A.  D.  1850,  and 
recorded  in  the  office  of  the  Eecorder  for  the  County  of  San 
Francisco,  in  Liber  15  of  Deeds,  p.  173;  and,  whereas,  the 
said  I>eese  has  sold  to  the  said  Yale  the  one  undivided  interest 
of  said  two  one  hundred  vara  lots,  as  described  in  said  grants 
by  deeds  of  conveyance,  bearing  date  on  the22ddayof  August^ 
1853;  and,  whereas,  the  said  parties  of  the  first  part  are  not 
now  in  the  actual  possession  of  said  land  described  in  said  grant, 
but  are  now  engaged  in  prosecuting  their  claim  thereto  for  the 
said   possession,   and   intend   further  to  prosecute  the   same: 
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"  Now  be  it  understood  by  these  presents.  That  the  said  par- 
ties of  the  first  part  have  by  deed  of  conveyance  bargained,  sold, 
released,  remised,  and  conveyed  unto  the  said  party  of  the 
second  part,  all  their  right,  title,  and  interest  to  a  portion  of 
•€aid  grant  of  land,  being  a  full  fifty  vara  lot  on  the  corner  of 
Broadway  and  Battery  streets,  and  known  and  marked  on  the 
official  map  of  the  City  of  San  Francisco  as  lot  No.  327,  as  will 
more  fully  appear  by  reference  being  had  to  s&id  deed,  bearing 
-even  date  herewith,  for  and  in  consideration  of  the  sum  of  fifty 
thousand  dollars,  to  be  paid  as  follows,  viz:  The  sum  of  five 
thousand  ($5,000)  dollars  to  be  paid  upon  the  execution  and 
delivery  of  these  presents,  and  the  remaining  sum  of  forty- 
five  thousand  ($45,000)  dollars  to  be  paid  upon  the  recovery 
of  the  possession  of  said  land,  or  in  proportion  to  any  part 
thereof,  the  said  party  of  the  second  part  having  the  privil^e  of 
retaining  one  half  of  the  said  sum  of  forty-five  thousand  dollars 
at  one  per  cent  interest  per  month  in  advance  for  the  period 
of  twelve  months  after  recovery  of  said  possession,  if  he  should 
olect  to  do  so. 

"  And  the  said  party  of  the  second  part,  for  himself,  his  heirs, 
and  assigns,  covenants  and  agrees  to  pay  to  the  said  parties  of 
the  first  part,  or  their  assigns,  the  said  sum  of  forty-five  thou- 
sand dollars  when  they  shall  have  legally  recovered  possession 
liiereto,  subject  to  the  provisions  aforesaid  as  to  payment,  pro- 
vided said  grant  of  land  is  so  decided  as  to  include  the  above 
described  fifty  vara  lot  number  three  hundred  and  twenty-seven, 
(327,)  as  described  in  said  deed  of  conveyance. 

"And  it  is  further  understood  by  the  contracting  parties, 
that  this  instrument  of  writing  is  not  intended  to  act  as  a  mort- 
gage or  lien  upon  the  described  premises,  or  any  part  thereof, 
before  the  recovery  of  the  possession  thereof,  as  herein  pro- 
vided; that  is  to  say,  subject  to  the  lien  or  mortgage  for  the 
payment  of  said  sum  of  forty-five  thousand  dollars  and  interest 
thereon. 

"  In  witness  whereof,  the  aforesaid  contracting  parties  have 


302  Saundees  v.  Ci-abk.  [Sup,  Ct 

opinion  of  the  Court  —  Sanderson,  C.  J. 

hereunto  set  our  hands  and  seals  the  day  and  year  first  before- 

[written* 

''  Jacob  P.  Lbese.  [seal.] 
''Gregoby  Yaos.  [seai^] 
"  Geo.  W.  Bakeb.''  [beai-] 

Saunders  &  Campbell,  and  J.  B.  Felton,  for  Appellants. 
Clarke  £  Carpentier,  for  Eespondent. 
By  the  Courts  Sandebson,  C.  J. 

Under  the  construction  -which  we  put  upon  that  portion  of 
the  agreement  which  specifies  the  conditions  upon  which  the 
money  was  to  become  due  and  payable,  it  becomes  unneoee- 
sary  to  determine  whether  the  agreement  was  intended  ta 
operate  as  a  mortgage  or  not;  for,  if  as  we  hold^  the  money 
became  due  on  the  3d  of  March,  1858,  the  date  of  the  pat^it^ 
and  not  on  the  9th  day  of  February,  1863,  (the  date  at  whidk 
possession  of  the  land  included  in  the  patent,  except  lot  No. 
327,  was  recovered,)  as  claimed  by  counsel  for  the  plaintiffe, 
the  cause  of  action  was  barred  by  the  Statute  of  Limitationa 
before  the  suit  was  conmienced.  Hence  our  interpretation  of 
the  contract  will  be  mainly  confined  to  that  portion  which 
relates  to  the  covenant  on  the  part  of  the  vendee  (Baker)  in 
regard  to  the  payment  of  the  forty-five  thousand  dollars  ther^n 
specified,  which  is  in  the  following  language :  "  And  the  said 
party  of  the  second  part,  for  himself,  his  heirs  and  assigns, 
covenants  and  agrees  to  pay  to  the  said  parties  of  the  first 
part,  or  their  assigns,  the  said  sum  of  forty-five  thousand  dol- 
lars, wTien  they  shall  have  legally  recovered  possession  thereto, 
subject  to  the  provisions  aforesaid,  as  to  payments,  provided 
said  grant  of  land  is  so  decided  as  to  include  the  above  described 
•fifty  vara  lot  number  three  hundred  and  forty-seven  (347)  aa 
described  in  said  deed  of  conveyance."  The  words  which  we 
are  called  upon  to  interpret  are  in  italics. 

The  paragraph  immediately  preceding  the  foregoing  describee 
the  subject  matter  of  the  contract,  which  is  fifty  vara  lot  No. 
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327,  part  of  a  Mexican  grant  for  two  one  hundred  vara  lots, 
claimed  by  the  parties  of  the  first  part,  (Leese  and  Tale,)  and 
also  specifies  that  the  forty-five  thousand  dollars  in  question 
is  ''  to  be  paid  upon  the  recovery  of  the  possession  of  scad  land, 
or  in  proportion  to  any  part  thereof/*  Obviously,  according 
to  grammatical  usage,  "  fifty  vara  lot  No.  327  "  is  the  antece- 
dent of  the  word  "thereto,"  used  in  the  paragraph  directly 
under  consideration ;  and  it  is  plain  that  the  money  in  question 
was  not  to  become  due  until  the  vendors  had  "recovered 
possession ''  of  lot  No.  327.  But,  independent  of  the  rules  of 
grammar,  this  relation  is  obvious  from  the  nature  of  the  trans- 
action; for  Baker  acquired  no  interest  in  the  grant  except  so 
far  as  lot  No.  327  might  be  affected  by  it,  and  he  could 
therefore  have  had  no  intelligible  object  in  stipulating  as 
a  condition  precedent  to  the  payment  of  the  money,  for  a 
"recovery  of  the  possession"  of  any  part  of  the  grant  other 
than  that  which  he  was  purchasing.  Moreover,  he  was  not 
to  pay  the  full  sum  unless  the  "  recovery "  included  the  entire 
lot;  and  if  it  included  less  than  the  entire  lot,  he  was  only  to 
pay  in  proportion  to  the  amount  "recovered"  which  circum- 
stance renders  the  relation  in  question  still  more  apparent. 

So  much  being  established,  it  only  remains  to  determine 
what  is  meant  and  intended  by  the  parties  when  they  speak 
of  "the  recovery  of  the  possession  of  lot  No.  827."  In  the 
text  of  the  instrument  this  expression  occurs  three  times,  as 
follows : 

First  —  "The  remaining  sum  of  forty-five  thousand  dollars 
to  be  paid  upon  the  recovery  of  the  possession  of  said  land,  or 
in  proportion  to  any  part  thereof." 

Second  —  "Said  sum  of  forty-five  thousand  dollars"  (is  to 
be  paid)  "  when  they "  (the  vendors,  Leese  and  Tale)  "  shall 
have  legally  recovered  possession  thereto"  (Jot  No.  327),  "pro- 
vided said  grant  is  so  decided  as  to  include"  said  lot 

And,  lastly — "  This  instrument  of  writing  is  not  intended  to 
act  as  a  mortgage  or  lien  upon  the  described  premises  before 
the  recovery  of  the  possession  thereof,  as  herein  provided." 
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Abstractly  considered,  the  plain  and  obvious  import  of  this 
language  would  be  to  the  eflFect  that  the  vendee  was  not  to 
pay  the  purchase  money,  beyond  the  sum  of  five  thousand 
dollars  until  the  vendors  had  obtained  the  actual  possession  of 
the  lot  by  an  action  upon  their  title  brought  expressly  for  that 
purpose.  But  we  think  it  is  clear  from  all  the  circumstances 
of  the  case  that  the  language  in  question  was  not  used  in  that 
sense.  Where  any  doubt  exists  as  to  the  true  meaning  of  a 
written  instrument,  it  must  all  be  read  together  and  in  the 
light  of  surrounding  circumstances.  We  must  consult  the 
condition  and  motives  of  the  contracting  parties  as  developed 
either  by  the  recitals  in  the  instrument  if  such  there  be^  or 
by  outside  matters  resting  in  evidence,  for  the  purpose  of 
ascertaining  what  was  the  real  intention  of  the  parties,  which, 
when  accurately  ascertained,  must  always  prevail  over  the 
literal  sense  of  terms.  (The  People  v.  Utica  Insurance  Com- 
pany, 15  John.,  380;  Whitney  v.  Whitney,  14  Mass.  92.) 
These  circumstances  are  detailed  in  the  complaint,  which,  for 
the  purposes  of  our  decision  must  be  taken  as  true;  for  the 
question  before  us  is  presented  upon  demurrer.  They  are 
substantially  as  follows:  Baker,  the  vendee,  was  in  actual 
possession,  without  any  title  whatever.  Leese  and  Yale,  the 
vendors,  were  the  owners  and  holders  of  a  Mexican  grant 
which  they  claimed  to  be  valid,  and  which  would,  as  they 
claimed,  when  confirmed  and  located,  embrace  the  lot  in  ques- 
tion. This  grant  had  been  presented  to  the  Board  of  Land 
Commissioners  established  by  the  Government  of  the  United 
States  for  the  purpose  of  adjudicating  upon  all  such  claims, 
and  was  still  pending  before  them,  undetermined.  Their 
title,  if  they  had  any,  was  inchoate,  and  might  or  might  not 
become  perfect.  Under  these  circumstances  the  parties  meet, 
they  of  the  first  part  to  sell  and  he  of  the  second  part  to  buy. 
The  vendee  is  willing  to  give  five  thousand  dollars  unoondi- 
tionally,  and  to  that  extent  take  the  chances.  If,  however, 
the  title  proves  to  be  good,  he  is  willing,  upon  that  condition, 
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to  give  the  farther  sum  of  forty-five  thousand  dollars.  The 
vendors  accept  the  proposition,  and  thereupon  they  proceed 
to  reduce  their  contract  to  writing,  and  now  the  question 
arises  as  to  what  shall  be  the  teat  of  the  soundness  of  tiie  title. 
For  the  purpose  of  defining  the  test  the  language  in  question 
is  adopted.  What  do  they  mean  by  it?  Under  all  the  cir- 
cumstances but  two  intents  can  be  claimed.  One,  that  the 
vendors  should  recover  actual  possession  by  an  action  of  eject- 
ment founded  upon  their  title;  the  other,  that  they  were  to 
prosecute  their  claim  before  the  Board  of  Lend  Commissioners 
and  obtain  a  patent  from  the  Government  of  the  United  States 
which  should  include  the  lot  in  question  or  some  part  thereof. 
We  cannot  accept  the  first  as  the  true  intent,  because  it  is  an 
impossible  intent,  and  would  defeat  and  nullify  the  contract; 
for  the  vendors  were  to  execute  and  deliver  to  the  vendee  a 
deed  of  the  lot  (thereby  parting  entirely  with  the  title  upon 
which  they  must  have  depended  to  recover  possession)  contem- 
poraneously with  the  execution  of  the  agreement  in  question, 
which  would  render  a  recovery  of  the  possession  in  the  sense 
under  consideration  a  legal  impossibility.  Hence,  under  well 
established  rules  of  construction,  this  intent  cannot  be  adopted. 
Where  a  contract  admits  of  two  eons tniot  ions,  one  of  which 
nullifies  the  contract  and  the  other  upholds  it,  the  former  must 
be  ditLcarded  and  the  latter  adopted ;  for  there  is  no  presump- 
tion against  the  validity  of  contracts,  and  it  is  not  to  be  pre- 
sumed that  parties  deliberately  enter  into  an  agreement  which 
calls  for  an  impossible  condition  or  event  as  a  test  of  perform- 
ance. 

Moreover,  this  agreement  affords  internal  evidence  in  sup- 
port of  the  latter  intent.  Where  it  is  apparent  that  the  par- 
ties to  a  contract  have  attached  to  certain  words  or  expressions 
a  particular  meaning,  it  must  be  presumed,  nothing  to  the 
contrary  appearing,  that  the  same  meaning  waa  intended 
wherever  like  words  or  expressions  aTe  subsequently  employed. 

From  the  recitals  found  in  the  fore  part  of  the  instrument, 
it  appears  that  the  vendors  are  the  owners  and  holders  of  a 

Vol.  XXIX.— to 
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Mexican  grant  for  two  one  hundred  vara  lots  in  the  City  of 
San  Francisco,  which  had  already  been  presented  to  the  Board 
of  Land  Commissioners  and  was  then  pending  before  them  for 
adjudication,  and,  for  aught  that  appears,  that  was  the  only 
action  or  legal  proceeding  touching  the  land  in  question  then 
existing  to  which  the  vendom  were  parties.  In  a  subsequent 
recital  we  find  the  following  language:  "And  whereas,  the 
said  parties  of  the  first  part  are  not  now  in  the  actual  posses- 
sion of  said  land  described  in  said  grant,  but  are  now  engaged 
in  prosecuting  their  claim  thereto  for  the  said  possession,  and 
intend  fvrther  to  prosecute  the  same." 

While  it  must  be  admitted  that  the  language  here  employed 
is  far  from  being  the  most  appropriate  to  an  apt  expression  of 
the  intent  which  we  are  compelled  to  accord  to  it,  we  think 
there  can  be  njo  rational  doubt  as  to  what  the  true  meaning  of 
the  passage  is.  They  here  speak  of  a  claim  for  the  possession 
which  they  are  ^^now"  engaged  in  prosecuting,  and  which 
they  intend  to  *^ further"  prosecute  to  a  final  result.  This 
description,  however  inexact  it  m/ay  be,  cannot  possibly  refer 
to  any  other  action  or  proceeding  than  that  then  pending 
before  the  Board  of  Land  Commissioners,  for  there  was  no 
other  action  pending  at  the  time,  and  which  they  could  intend 
to  "further"  prosecute.  While  that  was  not,  in  a  strict  sense^ 
an  action  for  the  possession,  yet  they  characterize  it  as  such, 
and  thereby  indicate  clearly  what  they  mean  when  they  si>eak 
of  "  recovering  the  possession  of  the  land." 

Again:  In  the  last  clause  of  the  instrument  we  find  tho 
following  expression.  «  *  *  *  "Before  the  recovery  of 
the  possession  thereof,  as  herein  provided,"  Now  there  is  no 
"recovery  of  the  possession"  provided  for  in  the  instrument, 
except  such  as  might  result  from  a  confirmation  of  their  claim 
by  the  Board  of  Land  Commissioners  and  the  procurement  of 
a  patent  from  the  Government  of  the  United  States. 

For  the  foregoing  reasons,  briefiy  stated,  we  think  that  the 
test  of  the  soundness  of  the  vendors'  title  agreed  up<m  between 
the  parties  was  to  be  a  patent  from  the  Govemmjent  of  the 
United  States,  and  when  that  was  obtained,   the  money  was 
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to  become  due  and  payable.  It  follows  that  the  money  became 
due  on  the  3d  of  March,  1858,  five  years  seven  months  and 
twenty-five  days  prior  to  the  commencement  of  this  action,  and 
that  an  action  therefor,  whether  the  instrument  be  a  mortgage 
or  a  mere  personal  obligation,  cannot  be  maintained  in  the 
presence  of  the  Statute  of  Limitations,  which  the  defendant 
has  called  to  his  aid. 
Judgment  affirmed. 


MANUEL  CARIAGA  v.  WILLIAM  G.  DRTDEN,  County 
Judge  of  Los  Angeles  County. 

Writ  of  Mandatb.-^A  Jadgment  rendered  by  a  Court  In  a  case  where  It  had 
jurisdiction  will  not  be  disturbed  by  a  writ  of  mandate,  howeyer  erroneous. 

Wbit  or  Mandatb  to  County  Judge. —  If  a  County  Judge  renders  an  erron- 
eous Judgment  in  a  matter  where  he  possesses  jurisdiction,  a  writ  of  man- 
date will  not  be  awarded  to  compel  him  to  render  a  different  judgment. 

JuBiBDiCTioN  OF  JUSTICE'S  COURT. —  Three  suits  were  commenced  in  a  Jus- 
tice's Court  for  the  recovery  of  the  same  property,  the  yalue  of  which  was 
less  than  three  hundred  dollars,  which  were  consolidated;  held,  that  th» 
Court  had  jurisdiction  of  the  action  as  consolidated. 

Appeal  from  the  District  Court,  First  Judicial  District,  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  McM.  Shafter,  for  Appellant,  argued  that  the  order  was 
erroneous,  as  it  commanded  the  kind  of  judgment  which  was 
to  be  entered,  and  cited  The  People  v.  Sexton,  24  Cal.  78; 
Ex  parte  Ostrander,  1  Denio,  679 ;  People  v.  Supr.  Greene,  12 
Bar.  217;  People  v.  Supr.  Westchester,  15  Bar.  607;  People  v. 
Supr.   Westchester,  24  Bar.  166. 

Gitchell  &  Chapman,  for  Respondent,  argued  that  manda* 
mus  was  the  proper  remedy,  and  cited  2  Cal.  245 ;  4  Id.  177  j 
7  Id.  276;  18  Id.  89;  22*  Id.  35. 
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By  the  Court,  Cubbey,  J. 

Appeal  from  a  judgment  of  the  District  Conrt  of  the  First 
Judicial  District  granting  a  peremptory  writ  of  mandamus 
directed  to  the  defendant,  commanding  him  to  enter  judgment 
in  favor  of  Manuel  Cariaga,  plaintiff,  against  Thomas  A.  San- 
<;hez  and  others,  defendants,  in  accordance  with  the  verdict  of 
A  jury  in  a  certain  action  tried  in  the  County  Court  of  Los 
Angeles  County.  In  August,  1864,  Cariaga  commenced  three 
actions  in  a  Justice's  Court  for  the  recovery  of  the  possession 
of  a  certain  quantity  of  barley.  In  one  of  these  actions  said 
Sanchez,  Paul  R.  Hunt  and  J.  Jaoob  Smith  were  defendants. 
In  another,  Sanchez,  Hunt  and  Thomas  Garvey  were  defend- 
ants; and  in  the  third,  Sanchez,  Hunt  and  Samuel  Shrews- 
bury were  defendants.  These  several  actions  were  for  the 
same  barley,  alleged  to  be  of  a  certain  value  less  than  three 
hundred  dollars.  On  the  application  of  the  defendants  they 
were  consolidated,  as  authorized  by  section  five  hundred  and 
twenty-six  of  the  Practice  Act,  made  applicable  to  Justices' 
Courts  and  actions  therein,  by  section  six  hundred  and  thirty- 
five  of  the  same  Act.  The  plaintiff,  upon  the  trial  of  the  con- 
solidated actions  in  the  Justice's  Court,  had  judgment.  An 
appeal  was  taken  on  questions  of  law  and  fact  to  the  County 
Court,  where  the  same  action  was  tried  again  before  a  jury, 
and  a  verdict  was  rendered  for  the  plaintiff,  whereupon  the 
defendants  moved  in  arrest  of  judgment,  on  the  ground  that 
the  sum  claimed  in  the  action  as  consolidated  exceeded  the 
jurisdiction  of  a  Justice's  Court,  and  that  of  the  County  Court 
also  on  appeal.  The  motion  was  granted  and  the  action  dis- 
missed. The  plaintiff  then  applied  to  the  District  Court  for  a 
mandamus,  to  compel  the  County  Judge  to  enter  judgment  in 
the  consolidated  action,  in  accordance  with  the  verdict  of  the 
jury.  An  alternative  writ  was  issued,  to  which  the  County 
Judge  filed  an  answer.  The  District  Court  determined  the 
issue  joined  in  favor  of  the  plaintiff,  and  a  peremptory  writ 
was  accordingly  issued,  commanding  the  County  Judge  "to 
enter  up  judgment  for  plaintiff,  in  accordance  with  the  ver- 
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diet  of  the  jury  in  the  case  as  of  record,  and  as  found  by  the 
jury/'  etc.  To  this  decision  the  County  Judge  excepted, 
after  which  he  obeyed  the  peremptory  mandate  of  the  Dis- 
trict Court. 

The  value  of  the  property  in  the' three  actions  which  were 
consolidated,  was  less  than  three  hundred  dollars.  The  verdict 
of  the  jury  was  that  its  value  was  two  hundred  and  forty-three 
dollars  and  seventy-five  cents.  The  County  Court,  having 
jurisdiction,  was  in  duty  bound  to  enter  judgment  in  accord- 
ance with  the  verdict.  But  instead  of  this,  the  Court,  hav- 
ing the  power,  ordered  the  judgment  obtained  in  the  Justice's 
Court  to  be  reversed  and  the  cause  dismissed.  This  was  pal- 
pably erroneous,  but  as  it  was  an  act  within  the  jurisdictional 
power  of  the  Court,  the  wrong  could  not  be  redressed  through 
the  medium  of  a  writ  of  mandate.  In  the  case  of  The  King 
V.  The  Justices  of  Monmouthshire,  7  Dow.  and  Ryl.  334,  the 
Court  said :  "  When  the  Sessions  forbear  to  give  any  judgment 
at  all,  this  Court  will  interpose  to  compel  them  to  go  on  and 
pronounce  judgment;  but  when  they  have  actually  given 
judgment,  even  under  a  mistake  of  law,  this  Court  has  never 
yet  interposed  to  disturb  their  decision."  {People  v.  Sexton, 
24  Cal.  83,  84.)  In  this  case  the  County  Court  did  go  on  and 
render  a  judgment  which  could  not  be  disturbed  by  means  of 
a  writ  of  mandamus. 

The  judgment  awarding  the  writ  of  mandate  must  be  and 
is  hereby  reversed. 

Mr.  Justice  Rhodes  expressed  no  opinion. 


GEORGE  HAGAR  v.  J.  B.  LUCAS  et  ah. 

pATE!fT  FOB  Mbxican  Grant  ot  Land. —  A  patent  IsflTied  by  the  United  Btatea 
for  land  graated  In  California  by  Mexico  or  Spain,  Is  not  yold  because  the 
fi^antee  of  Mexico  or  Spain  had  received  grants  for  more  than  eleven  square 
leagues  before  the  grant  on  which  the  patent  Issued. 

Attack  ok  Patent  in  Collateral  Action. —  Parties  who  do  not  set  up  title 
in  themselves,  derived  from  the  United  States,  cannot,  in  a  collateral  action 
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brought  by  the  patentee,  attack  a  patent  for  land  issued  by  the  United 
States  in  confirmation  of  a  Mexican  grant,  on  the  ground  that  the  grantee  of 
Mexico  had  received  grants  of  more  than  eleven  leagues  before  the  grant  oa 
which  the  patent  was  issued. 
Statvment  on  Appeal. —  If  there  is  nothing  in  the  statement  showing  that  It 
is  a  statement  on  motion  for«a  new  trial,  and  the  statement  declares  that  the 
motion  for  a  new  trial  was  overruled,  it  will  be  regarded  as  a  statement  on 
appeal. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Yolo  County. 

The  defendants,  in  their  answer,  denied  plaintiff's  title,  but 
set  up  no  title  in  themselves,  nor  did  they  offer  any  evidence 
of  title  in  themselves.  Plaintiff  recovered  judgment,  and 
defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

C.  D,  Semple,  and  H.  0.  Burnett,  for  Appellants. 

The  grant  and  patent  under  which  plaintiff  claims  is  void, 
having  been  issued  against  the  prohibition  of  statute,  and  also 
the  officer  granting  had  no  power.  (See  Colonization  Laws  of 
Mexico,  12th  Sec. ;  United  States  v.  HartneVs  Executors,  22 
How.  286;  1  Black.  132;  United  States  v.  P.  B.  Reading,  18 
How.  1.) 

Oeorge  Cadwalader,  for  Respondent,  contra,  cited  Semple  v. 
Eagar,  27  Cal.  163.) 

By  the  Court,  Rhodes,  J. 

This  is  an  action  of  ejectment,  brought  to  recovier  posses- 
sion of  a  portion  of  the  Jimeno  Rancho.  The  respondent 
moves  that  the  statement  on  the  motion  for  a  new  trial  be 
stricken  out  and  disregarded..  There  is  nothing  in  the  tran- 
script that  purports  to  be  a  statement  on  motion  for  a  new 
trial,  nor  con  the  statement  found  in  the  transcript  be  regarded 
as  made  on  motion  for  new  trial,  for  it  is  set  forth  in  the 
statement  preceding  the  certificate  of  the  Judge  that  the 
motion  for  a  new  trial  was  overruled,  whereupon  the  defen- 
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dants  excepted,  etc.,  which  makes  it  apparent  that  it  was 
intended  as  a  statement  on  appeal. 

When  the  plaintiff  offered  in  evidence  the  patent  from  the 
United  States  for  the  Jimeno  Rancho,  the  defendants  objected 
on  the  ground  that  it  was  void  because  more  than  eleven 
leagues  of  land  had  been  granted  to  Manuel  Jimeno  Casarin, 
the  grantee  of  the  Jiuicno  Rancho,  by  the  Governors  of  the 
Calif omi as,  prior  to  the  making  of  said  grant.  The  objection 
was  overruled  by  the  Court.  Subsequently  the  defendants 
offered  to  prove  that  prior  to  the  date  of  the  Jimeno  grant,  the 
Governors  of  the  Califomias  had  granted  to  Jimeno  two  tracts 
of  land  containing  more  than  eleven  square  leagues  of  land, 
which  Jimeno  afterwards  sold  to  other  parties,  who  procured 
patents  therefor  from  the  United  States.  Upon  objection  being 
made,  the  Court  excluded  the  evidence.  The  ruling  of  the 
Court  in  these  respects  is  assigned  as  error. 

This  question  is  identical  with  that  presented  in  Semple  v. 
Hagar,  27  Cal.  163,  and  must  be  decided  adversely  to  the 
defendants  upon  the  principles  announced  in  that  case.  Be- 
sides this,  there  is  no  just  ground  for  holding  the  patent  to  be 
void,  because  of  the  prior  grants  alleged  to  have  been  made  to 
Jimeno.  If  such  were  the  facts,  the  utmost  that  could  be  said 
is  that  the  decree  of  confirmation  was  erroneous,  and  that  the 
subsequent  proceedings  founded  upon  it,  among  which  was  the 
issuing  of  patent,  were  also  erroneous.  It  cannot  be  claimed 
that  the  patent  is  absolutely  void.  It  requires  no  argument  to 
show,  that  under  such  circumstances,  it  is  not  competent  even 
for  the  United  States,  and  certainly  not  to  parties  who  do  not 
set  up  title  in  themselves  derived  from  the  United  States,  to 
attack  the  patent  collaterally.  (Stringer  v.  Young's  Lessees,  3 
Vet.  320 ;  Boardman  v.  Reed's  Lessees,  6  Pet.  328 ;  Bagnell  v. 
Broderick,  13  Pet.  436.) 

Judgment  affirmed. 
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Sawter,  J.,  concurring  specially. 

There  is  nothing  in  the  record  to  show  that  respondent  ever 
had  notice  of  the  motion  for  a  new  trial,  or  that  he  in  any 
way  participated  in  those  proceedings.  But  conceding  the 
statement  to  be  properly  before  us,  it  presents  but  one  ques- 
tion, and  that  has  often  been  decided  adversely  to  the  appel- 
lants. Respondent  introduced  a  patent  from  the  United  States, 
issued  in  pursuance  of  a  decree  confirming  a  Mexican  grant 
embracing  the  land  in  question,  and  deraigned  title  from  the 
patentee.  Appellants  —  who,  so  far  as  shown  by  the  record, 
are  naked  trespassers  —  offered  to  show  the  matter  dehors  the 
patent,  that  the  grantee  in  the  said  Mexican  grant  had,  before 
the  making  of  said  grant,  received  grants  of  other  lands  exceed- 
ing eleven  square  leagues,  and  that  said  grant  was  therefore 
void.  The  Court  properly  rejected  the  evidence,  if  for  no  other 
reason,  on  the  ground  that  defendants  have  no  such  status  as 
enables  them  to  raise  the  question.  It  was  substantially  so 
decided  in  Doll  v.  Meador,  16  Cal.  331,  and  the  principle  there 
stated  was  recognized  as  correct  by  this  Court  in  Terry  v. 
Megerle,  24  Cal.  .629.  It  was  also  affirmed  in  Carder  v.  Bax- 
ter^ 28  Cal.  99,  and  there  is  nothing  to  the  contrary  in  any 
decision  brought  to  our  notice. 

The  evidence  was  also  properly  rejected  upon  the  principles 
determined  in  Semple  v.  Hagar,  27  Cal.  163,  arising  under  the 
same  patent. 

I  therefore  concur  in  the  affirmance  of  the  judgment. 


MARIA  O'CONNOR  v.  PHILIP  H.  BLAKE. 

Pbiob  Action  Pbndinq  as  a  Dbfbnsb. —  The  defense  of  a  prior  M*  pendaiM  Is 
available  only  where  the  plaintiff  at  least,  in  both  actions,  is  the  same. 

Debts  on  which  Attachments  hat  issue. —  An  attachment  may  be  issued 
on  a  debt  contracted  at  any  time  since  the  passage  of  the  Practice  Act, 
April  29th,  1851. 

Practice  Act  conckkninq  Attachments. —  The  words  "  made  after  the  pass- 
age of  this  Act,"  in  the  Act  concerning  attachments,  are  not  limited  to  debts 
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contracted  after  the  amendment  of  the  Act  In  1860,  hnt  refer  to  the  Afit  as 
passed  in  1851. 

RBimsf  OF  OrFicn  ov  Attachmbht. —  Wher»  an  ollcer,  bj  Tirtue  of  a  Mcond 
attachment,  levies  oa  property  already  in  his  possession  by  Tirtue  of  a 
former  attachment,  it  is  only  necessary  for  him  to  return  that  he  has  at- 
tached the  Interest  of  the  defendant  in  the  property  then  in  his  possession. 

JOOGMUCT  FOB  Dbfendamt  DISSOLVES  AN  ATTACH  If  ENT. —  In  csse  of  a  dis- 
missal of  an  action  by  a  Justice  of  the  Peace  for  non-appearance  of  the 
plaintiff,  the  judgment  for  defendant  operates  as  a  dissolution  of  an  attach- 
ment, althongh  the  Justice  reinstates  the  case,  and  the  parties  appear  and 
try  it 

Power  of  Justice  to  Vacate  a  Judgment. —  A  Justice  of  the  Peaca  baa  no 
power  to  vacate  a  Judgment  of  dismissal  on  the  ground  of  non-appearanc« 
of  the  plaintiff,  and  reinstate  the  case. 

XCDGMENT  IN  REPLEVIN. —  In  an  actlon  to  recover  possession  of  personal  prop- 
erty, if  the  plaintiff  takes  the  property  at  the  commencement  of  the  action, 
and  the  defendant  prays  a  return  of  it,  and  the  defendant  was  entitled  to 
the  property  at  the  commencement  of  the  action,  but  his  right  has  d^ased 
and  vested  in  the  plaintiff  before  trial,  tlM  Judgment  shoald  leave  the  prop- 
erty In  plaintiff's  possession,  but  award  costs  to  defendant. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

In  the  case  of  Otis  v.  Barrett^  the  Constable,  in  his  return 
on  the  attachment,  stated  that  he  had  attached  the  right,  title, 
and  interest  of  the  defendant  in  the  property,  the  same  being 
then  in  his  possession.  The  plaintiff  appealed  from  the  judg- 
ment, and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Eugene  B.  Drake,  for  Appellant,  on  the  question  of  the  offi- 
cer's levy  under  the  Otis  attachment,  cited  Taffts  v.  Mwnlove, 
14  Cal.  51,  and  Westervelt  v.  Pinkney,  14  Wend.  123 ;  and  on 
the  question  of  the  dismissal  of  the  action  dissolving  the  attach- 
ment, cited  9  Johnson,  140,  and  5  Hill,  428. 

P.  Q.  Buchan,  for  Respondent 

By  the  Court,  Sanderson,  C.  J. 

Action  against  a  Constable  to  recover  the  possession  of  per- 
sonal property  taken  by  him  under  an  attachment.  Trial  by 
the  Court,  judgment  for  defendant,  and  new  trial  denied. 
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The  defendant's  answer  contains  three  separate  and  distinct 
defenses.  First — That  the  property  in  question  belonged  to 
one  Stuart,  and  that  the  defendant  held  the  same  by  virtue  of 
an  attachment  against  Stuart,  at  the  suit  of  Heywood  &  Har- 
mon ;  second  —  That  there  was  a  former  suit  pending  between 
one  Barrett,  plaintiff's  vendor,  and  defendant  to  recover  the 
same  goods ;  and  third  —  That  the  goods  were  the  property  of 
said  Barrett,  and  the  defendant  held  the  same  under  an  attadi- 
ment  against  Barrett,  at  the  suit  of  one  Otis. 

At  the  trial  the  plaintiff  proved  a  prima  facie  case,  and 
rested.  The  question  submitted  to  us,  broadly  stated,  is 
whether  at  the  trial  the  defendant  sustained  either  of  his 
defenses. 

He  failed  to  sustain  his  first  defense  because  he  failed  to 
offer  any  evidence  of  title  to  the  goods  in  Stuart  at  the  date  of 
the  levy  of  the  Heywood  &  Harmon  attachment 

When  (mother  action  pending  is  a  bar. 

He  also  failed  to  sustain  his  second  defense  because  the  pen- 
dency of  a  former  suit  by  Barrett,  the  plaintiff's  vendor,  was 
no  bar  to  this  action.  The  defense  of  a  prior  lis  pendens  is 
available  only  where  the  plaintiff  at  least,  in  both  actions  is 
the  same  person.  (Certain  logs  of  niaJiogany,  2  Sumner,  593; 
Wadleigh  v.  Veazie,  3  Sumner,  165.) 

Attachment  issued  out  of  Justice's  Court,  and  levy  of. 

Against  the  right  of  the  defendant  to  hold  the  goods  under 
the  Otis  attachment  which  was  levied  (if  levied  at  all)  prior 
to  the  sale  from  Barrett  to  plaintiff,  three  grounds  are  urged 
by  appellant:  First,  that  Otis  v.  Barrett  was  not  a  case  in 
which  a  Justice  of  the  Peace  could  lawfully  issue  an  attach- 
ment; second,  if  it  was  such  a  case  the  attachment  was  never 
issued  according  to  law;  and,  third,  if  it  was  lawfully  levied 
the  lien  thereunder  was  lost  by  reason  of  the  subsequent  dis- 
missal of  the  action,  notwithstanding  such  dismissal  was  after- 
Avards  set  aside  and  a  new  trial  granted  at  which  the  plaintff 
recovered  a  judgment 
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The  cause  of  action  in  Otis  v.  Barrett  was  a  promissory 
note,  payable  on  demand,  and  bearing  date  on  the  27th  of 
May,  1856,  and  renewed  by  Barrett  on  the  17th  of  April,  1860. 

This  contract  having  been  made  prior  to  the  28th  day  of 
A[)ril,  1860,  the  date  of  the  last  amendment  of  the  five  hun- 
dred and  fifty-first  section  of  the  Practice  Act  concerning 
attachments  in  Justices'  Courts,  it  is  claimed  that  no  attach- 
ment could  issue  thereon  because  the  words  "  made  after  the 
j>assage  of  this  Act  "  limit  the  right  to  an  attachment  to  con- 
tracts made  after  the  28th  day  of  April,  1860,  which  view  is 
manifestly  untenable. 

That  portion  of  section  five  hundred  and  fifty-one  which 
d(  Miies  the  contracts  upon  which  attachments  may  be  had,  is 
now  and  always  has  been  the  same  since  the  Practice  Act  was 
passed,  on  the  29th  day  of  April,  1851.  In  that  respect  no 
change  was  made  by  the  amendatory  Act  of  the  28th  of  April, 
1M>0.  Hence  the  words  "this  Act''  obviously  refer  to  the 
l^ractice  Act  of  1851,  and  not  to  the  amendatory  Act  of  1860. 

Levy  of  an  attachment 

The  second  point,  to  the  effect  that  there  was  no  valid  levy 
of  the  Otis  attachment,  is  also  untenable  in  our  judgment 
The  property  was  already  in  the  possession  of  the  defendant 
under  the  Heywood  &  Harmon  attachment.  It  was  therefore 
unnecessary  to  make  a  seizure  under  the  Otis  attachment,  nor 
was  it  possible  for  the  defendant  to  make  a  second  taking  of 
that  which  he  had  already  taken  and  still  retained  in  his  pos- 
session. All  therefore  which  he  was  called  upon  to  do  in 
order  to  effect  a  valid  levy,  was  to  so  return  upon  the  back  of 
the  attachment,  which  was  done  we  think  substantially  in  con- 
formity with  the  statute.      (Ritter  v.  Scannell,  11  Cal.  238.) 

Lien  of  an  attachment  ceases  on  dismissal  of  suit. 

We  are  inclined  to  think,  however,  that  the  third  point,  to 
the  effect  that  the  lien  under  the  attachment  ceased  upon  the 
dismissal  of  the  action  in  which  it  was  issued^  is  well  put 
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The  one  hundred  and  thirty-fifth  section  of  the  Practice  Act, 
which  is  made  applicable  to  Justices'  as  well  as  District  Courts, 
provides  that  if  the  defendant  recover  judgment  all  property 
attached,  etc.,  remaining  in  the  hands  of  the  Sheriff  shall  be 
delivered  to  the  defendant,  and  the  attachment  shall  be  dis- 
charged and  the  property  released  therefrom.  In  case  of  a 
dismissal  of  a  suit  for  non-appearance  of  the  plaintiff,  it  must 
be  held  that  the  judgment  for  the  defendant  ipso  facto  operates 
as  a  dissolution  of  the  attachment  We  find  no  provision 
authorizing  a  Justice  of  the  Peace  to  vacate  a  judgment  and 
reinstate  the  cause  after  a  judgment  of  dismissal  <hi  the  ground 
of  the  non-appearance  of  the  plaintiff  as  provided  in  sections 
five  hundred  and  eighty-six  and  five  hundred  and  ninety-one. 
Section  six  hundred. and  twenty-two  relates  only  to  new  trials 
and  has  no  application.  When  once  properly  dismissed  on  the 
grounds  stated,  the  case  is  out  of  Court  and  the  proceedings 
ended,  and  the  Justice  has  no  further  control  over  it  (Speyer 
V.  Shed,  9  John.  140;  Hunt  v.  WeeJcwan,  10  Wendell,  104.) 
The  Justice  in  this  case  afterward  reinstated  the  case  and  ren- 
dered judgment  for  plaintiff.  As  the  defendant  appeared  in 
the  action  and  submitted  himself  anew  to  the  jurisdiction  of 
the  Court  the  judgment  may  be  binding  upon  him,  but  the 
action  thus  restored  could  not  affect  the  rights  of  strangers. 

Judgment  in  action  to  recover  possession  of  personal  property. 

The  right  of  the  defendant,  therefore,  to  retain  the  property 
ceased  at  half  past  four  p.  m.  on  the  17th  of  March,  eighteen 
hundred  and  sixty-three,  at  which  time  a  judgment  of  dis- 
missal was  enterc^d  in  Otis  v.  Barrett,  But  the  demand  and 
refusal  upon  which  the  present  action  was  brought  were  made 
on  the  morning  of  that  day,  and  this  action  was  actually 
brought  and  the  property  taken  from  the  custody  of  the 
defendant  at  least  an  hour  and  a  half  before  the  judgment  in 
Otis  V.  Barrett  was  rendered.  Hence  the  defendant's  right  to 
the  possession  of  the  property  was  perfect  at  the  time  he 
refused  to  deliver  it  to  the  plaintiff,  and  at  the  time  this  action 
was  brought,  but  ceased  before  the  trial,  and  at  the  time  of 
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the  trial  he  had  no  right  to  its  possession.  The  only  question 
remaining  is  as  to  what  the  judgment  of  the  Court  ought  to 
be  where  such  are  the  conditions. 

In  actions  of  this  character  both  plaintiff  and  defendant  are 
to  be  considered  as  actors,  (1  Chitty's  Pleading,  166;)  and 
where,  as  in  the  present  case,  the  plaintiff  has  obtained  pos- 
session of  the  property  in  dispute  at  the  commencement  of 
the  action  and  the  defendant  asks  for  a  return  of  the  property 
in  his  answer,  he  to  that  extent  is  an  actor  and  stands  in  the 
attitude  of  a  plaintiff,  and  if  at  the  trial  it  shall  appear  that 
he  is  not  entitled  to  the  possession  for  the  reason  that  his 
interest  therein  has  ceased  intermediate  the  commencement  of 
the  action  and  the  trial,  and  the  right  to  the  possession  has 
vested  in  the  plaintiff,  the  Court  will  not  render  a  judgment 
in  favor  of  the  defendant  for  the  possession  of  the  property  or 
its  value,  but  will  leave  the  property  in  the  possession  of  the 
plaintiff  where  it  belongs,  and  give  the  defendant  a  judgment 
for  costs  only. 

It  follows  that  the  judgment  must  be  mtodified  by  striking 
out  all  except  that  relating  to  costs. 

And  it  is  so  ordered. 

Mr.  Justice  Rhodes  expressed  no  opinion. 


WILLIAM  ROBIXSON  v.  W.  G.  FOEREST. 

Pbb-ehftioneb  may  attack  State  Patent. —  A  person  who  has  settled  upon 
and  claimed  as  a  pre-emptloner  unsurveyed  public  land  of  the  United  States, 
before  a  aale  of  the  same  as  swamp  and  overflowed  land,  and  the  issuance 
of  a  patent  therefor  bjr  the  State,  is  in  such  prlrlty  with  the  title  of  the 
United  States  as  enables  blm  to  attack  the  patent  by  showing  tliat  the  land 
is  not  swamp  and  overflowed. 

BnoENCB  TBAT  Laivd  18  SwAMP  AND  OvsBVLowuD. —  A  patent  of  the  state, 
for  iaad  sold  as  swamp  and  overflowed,  before  the  same  has  been  listed  to 
the  State  by  the  United  States  as  swamp  and  overflowed  land,  Is  not  con- 
clusive evidence  of  the  character  of  the  same,  but  parol  evidence  may  be 
introduced  to  show  whether  It  is  dry,  or  swamp  and  overflowed. 

Lboal  Subdivisions  of  Public  Land. —  The  phrase  **  legal  subdivisions,"  as 
used  in  the  Act  of  Congress,  passed  September  28th«  1850,  relating  to  swamp 
and  overflowed  lands,  refers  to  the  smallest  subdivision  under  the  Con- 
gressional system  of  surveys. 
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Argument  for  Respondent. 

8TATB  Ownership  of  Swamp  Lands. —  The  doctrine  that  the  State  la  the 
owner  of  all  swamp  and  overflowed  landa  in  its  limits,  as  laid  down  In 
Summers  T.  Dickinson,  9  Cal.  664,  and  Keman  v.  Gri^ih,  27  Cal.  87, 
modified. 

Plat  of  United  States  Sdbvet  as  Byidencb. —  In  the  trial  of  an  issue  be- 
tween one  claiming  under  the  State,  and  a  pre-emption  claimant,  as  to 
whether  a  particular  tract  of  land  is  swamp  and  overflowed,  the  approved 
plat  of  the  survey  by  the  United  States  is  admissible  in  evidence  to  show  the 
lines  of  the  legal  subdivisions,  but  not  to  prove  that  the  lands  are  swamp 
and  overflowed. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
San  Joaquin  County. 

Tfiis  action  was  commenced  July  30th,  1863. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  L.  EdwardSj  for  Appellant,  contended  that  a  patent 
eould  not  be  impreached  by  parol  evidence  in  ejectment,  and 
cited  1  Scam.  166;  The  People  v.  Livingston,  8  Barb.  253; 
Curl  V.  Baarell,  2  Smeede,  68 ;  Parker  v.  Glaihome,  2  Swan, 
695,  and  Sargent  v.  Doe,  34  Miss.  118. 

He  also  insisted  that  the  respondent  had  no  title  upon  which 
he  could  defend,  and  cited  Richardson  v.  Robinson,  9  Missouri, 
801;  Terry  v.  Megerle,  24  Cal.  610;  Sarpy  v.  Pepin,  7  Mis- 
souri, 603,  and  Summers  v.  Dickinson,  9  Cal.  564.  He  also 
insisted  that  the  plat  of  survey  was  admissible  in  evidence  to 
show  that  the  United  States  had  recognized  the  land  as  swamp 
and  overflowed. 

Bvdd  &  Cam,  for  Respondent,  argiied  that  defendant  had 
a  right  to  show  that  the  patent  conveyed  to  the  plaintiff  no 
title  from  the  State,  and  cited  Patterson  v.  Winn,  11  Wheat. 
380 ;  Winter  v.  Crommelin,  18  How.  87,  and  also  insisted  that 
a  pre-emptioner  on  unsurveyed  land  connected  himself  with 
the  title  of  the  United  States,  and  cited  Kile  v.  Tvhbs,  23  Cal. 
432 ;  Vol.  12  Laws  of  U.  S.  p.  410,  Sec.  7;  Id.  Vol.  10,  Pages 
305,  309,  310,  Sees.  10  and  12;  McApee  v.  Keim,  7  Smoede 
and  Marshall,  780;  and  Little  v.  State  of  Arkansas,  9  How. 
333. 
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By  the  Court,  Rhodes,  J. 

This  is  one  of  a  very  large  dass  of  caseB,  presenting  ques*^ 
lions  of  conflict  between  titles  derived  from  the  State,  under 
a  sale  of  land  as  swamp  and  overflowed  land,  and  titles  or 
claims  derived  directly  from  the  United  States  which,  in  con- 
sequence of  the  great  delay  that  has  occurred  in  definitely 
ascertaining  the  lands  that  inured  to  the  State,  under  the 
Swamp  Land  Act  of  Congress  of  the  28th  of  September,  1850, 
promises  to  become  still  more  numerous.  The  action  is  eject- 
ment, and  was  brought  in  December,  1863.  The  plaintiflF 
claims  jinder  a  patent,  issued  in  June,  1862,  as  of  swamp  and 
overflowed  lands.  The  defendant  claims  the  right  of  pre- 
emption, and  alleges  a  settlement  upon  the  land  for  that  pur-^ 
pose  in  1858.  The  plat  of  the  survey  of  the  township,, 
including  the  land  in  controversy,  does  not  appear  to  have 
been  approved  by  the  United  States  Surveyor-General  until 
1864.  The  verdict  was  for  the  plaintiff,  and  a  new  trial  hav- 
ing been  granted,  the  plaintiff  appeals  from  the  order. 

The  new  trial  was  granted  on  the  ground  of  errors  in  law 
occurring  at  the  trial,  and  excepted  to  by  the  defendant.  After- 
the  plaintiff  had  introduced  in  evidence,  against  the  objection 
of  the  defendant,  the  patent  from  the  State,  and  the  approved 
plat  of  the  survey,  the  defendant  offered  to  prove  by  parol 
evidence  that  the  land  was  not  swamp  and  overflowed  land  7 
also,  that  at  the  time  of  issuing  the  patent  the  defendant  oc- 
cupied and  still  occupies  the  land  in  controversy,  with  his 
family;  that  he  had  gone  on  the  land  in  good  faith  to  pre- 
empt the  same  under  the  pre-emption  laws  of  the  United 
States;  that  he  had  fully  complied  with  the  requirements  of 
such  laws  up  to  the  present  time;  and  that  he  was  competent 
and  qualified  in  every  respect  to  pre-empt  the  land  as  public 
land  of  the  United  States.  The  plaintiff  objected  to  the  testi- 
mony on  the  ground  that  the  patent  and  plat  were  conclusive- 
evidence  of  the  character  of  the  land  as  against  the  defendant. 

Neither  party  questions  the  authority  of  the  case  of  Keman 
v.  Q^iifith,  27  CaL  87,  in  which  it  is  held  that  the  question- 
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whether  the  title  to  any  given  tract  of  land  inured  to  the 
State,  by  virtue  of  the  Act  of  Congress  of  the  28th  of  Septem- 
ber, 1850,  was  to  be  answered  by  ascertaining  as  a  matter  of 
fact  whether,  at  the  date  of  the  passage  of  the  Act,  the  land 
was  "swamp  and  overflowed  land"  within  the  meaning  of 
the  Act,  and  that  if  it  was  proven  to  be  such,  then  the  title 
vested  in  the  State.  The  plaintiff,  while  assenting  to  this 
.doctrine,  says  that  the  patent  from  the  State  is  conclusive 
against  the  defendant,  because  he  has  no  title  upon  which  he 
can  defend  and  because  he  does  not  bring  himself  in  privity 
with  a  common  or  paramount  source  of  title,  and  because  he 
asserts  what  the  plaintiff  denominates  "a  mere  hypothetical 
equity,  which  he  has  neither  averred  nor  proved." 

What  title  from  United  States  required  to  enable  one  to  contest 

State  patent. 

There  is  no  rule  requiring  that  the  defendant  shall  have  a 
perfect  legal  title  derived  from  the  United  States  before  he  can 
question  the  validity  of  the  title  claimed  under  the  State.  It 
is  simply  necessary  that  there  shall  be  a  privity  of  title  between 
him  and  the  United  States  —  that  is,  that  he  shall  possess  some 
right,  title,  interest  or  claim  in  or  to  the  lands  that  is  permitted 
l)y  the  laws  of  the  United  States,  to  be  acquired  before  the 
final  trazismission  of  title,  and  which  is  recogniised  by  those 
laws,  as  a  valid  subsisting  right,  though  further  acts  may  be 
necessary  to  be  performed  by  both  parties  before  the  title 
finally  passess  from  the  United  States  to  the  claimant  A  pre- 
emption claim  will  answer  this  description.  In  Lyttle  v.  The 
State  of  Arkansas,  9  How.  833,  Mt.  Justice  McLean,  in  deliv- 
ering the  opinion  of  the  Court,  made  use  of  this  language, 
which  has  been  so  often  quoted  in  discussions  respecting  pre- 
emption claims:  "The  claim  of  a  pre-emption  is  not  that 
shadowy  right  which  by  some  it  is  considered  to  be.  Until 
sanctioned  by  law  it  has  no  existence  as  a  substantive  right. 
But  when  covered  by  the  law  it  becomes  a  l^al  right,  subject 
to  be  defeated  only  by  failure  to  perform  the  conditions  annexed 
to  it."     (See  also  Bernard's  Heirs  v.  Ashley's  Heirs,  18  How. 
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43 ;  Oarland  v.  Wynn,  20  How.  6 ;  Terry  v.  Megerle,  24  Cal. 
610;  Kile  v.  Tuhhs,  23  Cal.  432.) 

The  seventh  section  of  the  Act  of  Congress  of  ilay  30th, 
1862,  provides  "that  in  regard  to  settlements,  which,  by  exij?t- 
ing  laws,  are  authorized  in  certain  States  and  Territories  upon 
"imsurveyed  lands,  which  privilege  is  hereby  extended  to  Cali- 
foria,"  the  pre-emption  claimant  shall  be  required  to  file  his 
declaratory  statement,  etc.  Among  other  Acts  authorizing  a 
settlement  upon,  and  the  acquisition  of  the  right  of  pre-emp- 
tion to,  unsurveycd  land,  is  the  Act  of  July  17th,  1854.  (10 
TJ.  S.  Statutes  at  large,  p.  305 ;  the  Act  of  July  22d,  1854,  Id. 
p.  310;  and  the  Act  of  August  4th,  Id.  p.  575.) 

The  evidence  offered  by  the  defendant  was  a  portion  at  least 
of  that  which  was  necessary,  in  order  to  bring  him  within  the 
provisions  of  the  Act  of  Congress  of  1862,  and  show  that  he 
had  acquired  such  a  right  of  pre-emption  to  the  lands  in  con- 
troversy, as  could  be  held  in  the  unsurveyed  public  lands. 

Another  ground  of  the  motion  for  a  new  trial,  was  the 
alleged  error  in  admitting  in  evidence  the  plat  of  the  survey 
of  the  township,  en  which  the  lands  in  controversy  were  noted 
as  swamp  lands.  It  was  offered  as  evidence  to  prove  that  the 
lands  in  controversy  were  swamp  and  overflowed  lands.  The 
opinion  of  the  Court  in  granting  a  new  trial  not  being  before 
us,  and  there  being  nothing  in  the  record  indicating  the  grounds 
upon  which  the  order  was  made,  it  is  proper  that  this  point 
should  also  be  passed  upon. 

In  ofTcring  in  evidence  the  plat,  reliance  doubtless  was 
placed  mainly  upon  the  surveyor's  descriptive  notes  found 
upon  the  plat,  indicating  that  the  lands  in  controversy  were 
swamp  lands,  but  we  will  not  undertake  to  say  that  such  was 
the  only  manner  that  he  intended  to  make  the  plat  available 
as  evidence. 

Map  of  survey  of  swamp  land  as  evidence. 

The  descriptive  notes  on  the  plat  are  not  conclusive  evi- 
dence of  the  character  of  the  land,  for  when  tha  hounds  of  a 

Vol.  XXIX.— 21 


322  EOBINSON  V.  FOKREST.  [Slip.    Cu 

Opinion  of  the  Court  —  Rhodea,  J. 

tract  are  given,  the  question  whether  the  tract  is  or  is  not 
included  within  the  lands  granted  as  swamp  and  overflowed 
land,  is  a  question  of  fact;  and  where  the  question  arises, 
prior  to  the  time  when  it  is  finally  ascertained  on  behalf  of 
the  General  Government  and  the  State,  what  lands  passed  to 
the  State  under  the  grant,  it  must  be  determined  as  tlie  same 
question  would  be,  when  involved  in  a  controversy  between 
private  persons,  respecting  lands  bearing  no  relation  to  the 
Act  of  Congress.  (Keman  v.  Griffith/ supra,)  Neither  the 
laws  of  Congress,  nor  the  statutes  of  this  State,  nor  the 
instructions  issued  from  the  General  Land  Office,  have  consti- 
tuted the  plat  as  evidence  between  the  General  Government 
and  the  State,  that  the  lands  are  or  are  not  such  lands  as  were 
granted  by  the  Act  of  Congress  to  the  State.  It  was  designed 
for  a  very  different  purpose.  It  might  properly  be  adopted, 
as  it  has  been,  by  the  General  Government  and  several  of  the 
States,  as  evidence  of  the  character  of  the  lands,  but  until  it  is 
so  adopted,  it  is  not  competent  evidence  to  prove  the  fact  in 
question. 

The  plaintiff,  however,  in  offering  the  plat  did  not  limit  the 
offer  to  the  descriptive  notes  found  thereon,  and  it  becomes 
material  to  inquire  whether  it  was  not  competent  evidence,  in 
connection  with  other  evidence,  to  show  that  the  title  passed 
to  the  State,  under  the  Act,  though  not  sufficient  by  it^self  to 
fihow  the  character  of  the  land. 

(^Kses  are  liable  to  arise,  as  may  readily  be  conceived,  in 
whieli  the  survey  would  not  only  be  admissible  in  evidence, 
but  absolutely  essential  to  a  recovery  upon  the  patent  issued 
by  the  State,  for  swamp  and  overflowed  land.  The  principle 
is  advanced  in  Summers  v.  Dickinson,  9  Cal.  554,  and  affirmed 
in  Owens  v.  JacJcson,  Id.  322,  and  Keman  v.  Griffith,  supra, 
that  upon  the  passage  of  the  Act  of  Congress  of  September  28th, 
1850,  the  State  became  the  absolute  owner  of  all  the  swamp 
and  overflowed  lands  within  her  limits  that  had  not  been  dis- 
posed of,  the  Act  itself  operating  as  a  full  and  perfect  convey- 
ance in  presents  The  truth  of  the  proposition,  as  a  general 
proi)osition,  and  when  applied  to  the  larger  portion  of  the 
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swamp  and  overflowed  lands,  is  not  questioned,  but  some 
modification  of  the  general  rule  will  be  required  when  its 
application  is  sought  in  respect  to  certain  portions  of  those 
land^  situated  adjacent  to  the  line  dividing  such  lands  from 
the  dry  lands.  Those  cases,  perhaps,  did  not  require  any  par- 
ticular notice  to  be  taken  of  the  third  section  of  the  Act  of 
Congress,  which  is  as  follows:  "That  in  making  out  a  list 
and  plats,  of  the  land  aforesaid,  all  h^gal  subdivision?,  the 
greater  part  of  which  is  '  wet  and  unfit  for  cultivation,'  shall 
be  included  in  the  said  list  and  plats;  but  where  the  greater 
part  of  any  subdivision  is  not  of  that  character,  the  whole  of 
it  J^hall  be  excluded  therefrom.''  This  section  must  be  read 
in  connection  with  the  first  section,  in  order  to  ascertain  the 
lands  intended  to  be  granted.  A  patent  is  required  by  the 
second  section  to  be  issued  by  the  General  Government  to  the 
State,  at  the  request  of  the  Governor,  for  all  the  lands  granted; 
and  for  that  purpose  the  Secretary  of  the  Interior  is  required 
to  make  out  a  list  of  the  lands  described  in  the  first  section. 
No  provision  is  made  in  the  Act  for  the  issuing  of  a  patent  for 
any  lands  not  included  in  the  list.  The  lands  granted  must 
be  identical  with  those  required  to  be  included  in  the  list,  and 
for  which  the  patent  is  to  be  issued.  The  third  section 
amounts  in  some  respects  to  a  limitation  upon  the  general 
terms  of  the  first  section,  and  constitutes  a  more  accurate 
designation  of  the  lands  granted.  The  legal  subdivisions  men- 
tioned are  the  subdivisions  made  under  the  authority  of  Con-* 
gress  alone.  The  smallest  subdivisions,  under  the  Congres- 
sional system,  are  quarter-quarter  sections,  or  forty  acre  lots, 
unless  a  fractional  quarter  section  is  subdivided,  when  the  sub- 
divisions may  be  smaller  than  forty  acre  lots,  and  different  in 
their  general  form.  It  is  to  these  smallest  subdivisions  that 
reference  is  made  in  section  three,  and  if  the  greater  part  of 
any  such  subdivision  is  wet  and  unfit  for  cultivation,  it  vests 
in  the  State.  This  is  the  obvious  meaning  of  the  term  "legal 
subdivisions,"  as  employed  in  that  section,  and  this  constnic- 
tion  is  given  to  it  by  the  Department  of  the  Interior,  as 
appears  by  the  rules  and  instructions  issued  soon  after  the 
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passage  of  the  Act,  as  well  as  at  a  late  date.  (See  Lester's 
Land  Laws,  643,  551.)  Where  the  whole  of  a  township,  sec- 
tion, or  subdivision  of  a  section  is  of  the  character  embraced 
in  the  grant,  the  title  of  course  passed  to  the  State.    (Id.  544.) 

The  first  section,  when  read  in  connection  with  the  third, 
which  serves  to  limit  and  define  the  more  general  terms  of  the 
first,  expresses  a  grant  to  the  State  of  the  legal  subdivisions  of 
the  public  land,  the  greater  part  or  all  of  which  are  wet  and 
unfit  for  cultivation,  and  is  not  a  grant  of  the  swamp  and 
overflowed  land,  without  regard  to  legal  subdivisions.  Li 
case  the  subdivision  is  intersected  by  the  boundary  of  the 
swamp  and  overflowed  land,  the  question  whether  such  sub- 
division vested  in  the  State,  is  solved  by  ascertaining,  as  a 
matter  of  fact,  whether  the  greater  part  of  such  subdivision  is 
swamp  and  overflowed  land,  or  dry  land.  It  thus  appears 
that  under  the  operation  of  the  Act,  diy  land  may  be  included, 
and  swamp  and  overflowed  may  be  excluded  from  the  grant, 
and  that  where  the  land  lies  adjacent  to  the  margin  of  swamp 
land,  the  title  to  any  given  parcel  of  swamp  land  does  not 
vest  in  the  State,  unless  it  appears  that  it  forms  the  larger 
part  of  a  legal  subdivision.  It  is  in  respect  to  legal  subdi- 
visions situated  at  the  margin  of  the  swamp  and  overflowed 
land  that  the  general  proposition  announced  in  the  cases  above 
cited  require  this  modification:  that  if  the  swamp  and  over- 
flowed land  —  or,  as  it  is  expressed  in  section  three,  the  land 
**  wet  and  unfit  for  cultivation  ''  —  falling  within  any  legal  sub- 
division does  not  constitute  the  greater  part  of  such  subdi- 
vision, such  portion  of  swamp  and  overflowed  land  is  not  in- 
cluded within  the  terms  of  the  grant. 

Where  the  lands  are  so  situated,  that  they  do  not  fall  within 
a  legal  subdivision —  according  to  the  signification  of  that  term 
as  employed  in  section  three  —  that  might  be  intersected  by 
the  boundary  line  of  the  swamp  and  overflowed  land,  no  prac- 
tical question  can  be  made  as  to  their  being  included  in  the 
grant,  or  as  to  the  Act  operating  as  to  them,  as  a  grant  in  pre- 
serUi;  and  a  survey  made  under  the  authority  of  Congress 
would  not  seem  to  aid  or  in  any  manner  ascertain  the  title  of 
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the  State;  but  when  a  parcel  of  swamp  and  overflowed  lands- 
does  fall  within  a  subdivision  so  situated,  a  survey  may  not 
only  be  proper  but  indispensable,  as  the  only  means  of  ascer- 
taining whether  the  title  to  the  given  parcel,  vested  in  the 
State  by  virtue  of  the  Act  of  Congress. 

Neither  a  private  survey  nor  one  made  under  the  authority 
of  the  State  will  answer  this  purpose,  but  it  must  be  made 
under  the  authority  of  the  United  States.  Even  after  a  prin- 
cipal meridian  and  a  base  line  have  been  established,  and  the 
exterior  lines  of  the  townships  have  been  surveyed,  neither  the 
sections  nor  their  subdivisions  can  be  said  to  have  any  exist- 
ence, until  the  township  is  subdivided  into  sections  and  quar- 
ter sections  by  an  approved  survey.  The  lines  are  not  ascer- 
tained by  the  survey,  but  they  are  created,  and  although  a 
surveyor  may,  in  advance  of  the  making  of  the  subdivision  of 
the  township,  by  the  Deputy  of  the  United  States  Surveyor- 
General,  run  lines  with  the  greatest  practicable  exactness  from 
the  comers  established  on  the  exterior  lines  of  the  township, 
to  ascertain  the  bounds  of  any  given  quarter-quarter  section, 
Btill  when  the  survey  comes  to  be  made  under  the  direction  of 
the  Surveyor-General,  the  difference  between  the  two  surveys 
may  be  such  that  the  forty  acre  lot,  which,  under  the  private 
and  theoretically  the  more  accurate  survey,  appeared  to  fall 
within  the  lands  listed  to  the  State,  will  be  excluded  from  the 
list,  or  vice  versa. 

The  plat  of  the  survey  of  the  township  w^as  admissible  in 
evidence,  for  the  purpose  of  showing  the  lines  of  the  sub- 
divisions including  the  lands  in  controversy,  but  not  for  the 
purpose  of  proving  by  the  surveyor's  descriptive  notes  found 
upon  the  plat,  that  those  subdivisions  are  swamp  and  over- 
flowed lands. 

Order  granting  a  new  trial  affirmed. 
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Ca8B  Aftibmed. —  O'Orady  y.  BiumhiBel,  23  Cal.  287,  affirmed. 

ASBBSSHBNT  FOB  TAXES. —  An  assessment  of  land  for  taxes  to  "Murpbj  and 
Dooley,  and  to  all  owners  and  claimants  known  or  unknown,  and  to  all 
owners  and  claimants  of  any  Interest,  present  or  future,  therein,  or  any  Hen 
upon  the  same,"  is  good  under  the  Revenue  Act  of  1854,  as  amended  by  the 
Acts  of  1857  and  1859. 

DiacBiFTioN  OF  Land  sold  ix  Tax  Deed. —  If  the  description  of  the  land  as- 
sessed is  definite  and  accurate  in  the  assessment,  and  Is  inserted  In  the  tax 
deed,  and  the  purchaser  at  the  sale  buys  a  portion  of  it  for  the  taxes  and 
costs,  such  description  in  the  tax  deed  of  the  portion  sold  as  will  enable  its 
boundaries  to  be  determined  by  extrinsic  eyldence,  applying  the  description 
In  the  deed  to  the  land,  is  soffldent. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  property  was  assessed  for  the  fiscal  year  ending  June 
80th,  A.  D.  1862,  at  four  thousand  dollars,  "to  Murphy  and 
Dooley,  and  to  all  owners  and  claimants,  known  or  unknown, 
and  to  all  owners  and  claimants  of  any  interest,  present  or 
future,  therein,  or  any  lien  upon  the  same."  The  assessment 
described  the  lot  assessed  as  "commencing  on  the  south- 
westerly comer  of  Plerman  and  Mission  streets;  thence  west- 
erly on  Herman  street  three  hundred  and  eighty  feet;  thence 
southerly,  parallel  with  Valencia  street,  five  hundred  and  fifty 
feet,  to  Ridley  street ;  thence  easterly  along  Ridley  street  fifty- 
seven  feet;  thence  north  eight  degrees  twenty-five  minutes 
east  three  himdred  and  five  feet;  thence  south  eighty-seven 
degrees  fifty  minutes  oast  two  hundred  and  fifty-six  feet  to 
w^est  line  of  Mission  street ;  thence  northerly  on  Mission  street 
three  hundred  and  thirty  feet,  to  the  place  of  beginning." 

At  the  sale,  James  A.  Gauley  was  the  bidder,  who  was  will- 
ing to  take  the  smallest  portion  of  the  lot  and  pay  the  taxes 
and  costs;  and  the  deed,  after  reciting  the  assessment,  and 
that  Gauley  was  the  bidder  who  was  willing  to  take  the  small- 
est portion  of  the  lot  and  pay  the  taxes  and  costs,  described 
the  portion  sold  to  him  as  "  the  lot  of  land  commencing  on  the 
southwesterly  corner  of  TTernian  and  ^Mission  streets;  thence 
running  westerly  on  Herman  street  twenty-five  feet;  thence 
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at  right  angles  southerly  to  land  assessed  to  Murphy  and  Doo- 
ley,  and  also  to  J.  P.  Ilolden ;  thence  south  eighty-seven  degrees 
fifty  minutes  east  to  Mission  street;  thence  northerly  on  Mia- 
sion  street  three  hundred  and  thirty  feet,  to  the  point  of  begin- 
ning."    Plaintiff  was  the  assignee  of  Gauley. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  A.  Lawrence,  for  Appellant 

n.  H.  H night,  for  K(»s|>ondents. 

By  the  Court,  Sawyee^  J. 

This  is  an  action  to  recover  a  tract  of  land  in  San  Francisco, 
The  plaintiff  offered  in  evidence  a  tax  deed  executed  upon  a 
sale  made  for  taxes  for  the  fiscal  year  ending  June  80th,  1861. 
Objection  was  made  to  its  introduction  on  the  ground  that  it 
was  defective  in  numerous  specified  particulars  required  by 
the  statute  to  be  stated  in  a  tax  deed,  and  on  other  grounds. 
The  objection  was  sustained,  and  the  deed  excluded.  The 
plaintiff  having  no  other  title,  judgment  was  rendered  against 
him.  A  motion  for  a  new  trial  having  been  made,  and  denied, 
plaintiff  appeals  from  the  order  denying  the  motion,  and  from 
the  judgment. 

The  only  objections  to  the  introduction  of  the  tax  deed 
worthy  of  consideration  are  those  relating  to  its  sufficiency 
imder  the  statute.  Since  the  trial  of  this  case  in  the  District 
Court,  the  case  of  O^Grady  v.  Bamhisel,  23  Cal.  287,  has 
been  finally  decided  on  petition  for  rehearing,  in  which  a  deed 
differing  somewhat  in  form  and  minor  details,  yet  in  all  essen- 
tial particulars  similar  to  the  one  in  question,  was  held  to  be 
sufficient.  That  case  was  twice  thoroughly  argued  before  our 
predecessors,  and  the  judgment  had  the  concurrence  of  four 
Justices,  there  having  been  a  change  in  one  of  the  members  of 
the  Court  between  the  first  and  second  decisions.  We  do  not 
feel  called  upon  to  reinvestigate  the  questions  determined  in 
that  case. 
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Assessment  of  property. 

The  motion  for  new  trial,  made  since  the  decision  in  O^Grady 
V.  Bamhiselj  was  denied  on  the  authority  of  Moss  v.  Shear,  25 
Cal.  38,  upon  the  supposition  that  the  tax  for  which  the  sale 
in  question  took  place,  was  levied  under  section  sixty-four  of 
the  Revenue  Act  of  1854,  construed  in  that  c^se.  The  learned 
Judge  evidently  overlooked  one  or  two  of  the  numerous 
amendments  and  changes  in  the  revenue  laws  made  since  1854. 
Section  fifty-five  of  the  Act.  of  1857  repeals  in  express  terms 
*' sections  fifty-nine  to  sixty-six,  inclusive  *  *  *  of  an 
Act  passed  on  the  15th  of  May,  1854,  entitled  'An  Act  to 
provide  revenues,' ^^  etc.  (Laws  1857,  p.  344,  Sec.  55.)  The 
tfix  in  question  was,  therefore,  not  levied  under  sections  sixty- 
four  and  sixty-five  of  the  Act  of  1854,  but  imder  the  Act 
of  1857,  as  further  amended  by  the  Act  of  1859.  Section 
three  of  the  Act  of  1857,  as  amended  by  section  two  of  the  Act 
of  1859,  contains  a  provision  designed  to  obviate  the  ques- 
tions involved  in  Moss  v.  Shear,  which  provision  is  as  follows : 
"Provided,  all  real  estate  and  personal  property  shall  be  as- 
sessed to  a  person,  firm,  corporation,  association  or  company, 
as  herein  provided,  if  any  owner  or  claimant  shall  be  known 
to  the  Assessor,  and  to  all  owners  and  claimants  of  any  interest, 
present  or  future  therein,  or  any  lien  upon  the  same,  and 
no  error  in  regard  to  such  owner  or  claimant  shall  in  anywise 
affect  the  validity  of  such  assessment."  (Laws  1859,  p.  346, 
See.  2.) 

And  to  carry  out  this  idea,  and  as  a  still  further  guard 
against  an  escape  through  a  defective  assessment  even  under  . 
this  stringent  provision,  section  twenty-three  was  also  amended 
so  as  to  read  as  follows:  "The  matters  directed  by  section 
eighteen  to  be  substantially  reoited  in  the  tax  certificate,  and 
by  section  twenty-two  in  the  deed,  shall  be  deemed,  and  they 
arc  hereby  declared  to  be,  all  the  requisites  essential  to  the 
validity  of  sales  made  for  taxes  —  and  a  deed,  made  in  conform- 
ity with  the  requirements  of  section  twenty-two,  shall  convey 
to  the  grantee  the  absolute  title  to  the  lands  described  in  said 
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deed,  and  free,  and  clear  of  all  encumbrances,  *  *  *  what- 
ever, whether  said  land  was  taxed  to  such  person  or  persons, 
corporation  or  corporations,  by  name,  or  not,"  etc.  (lb.  349.) 
It  would  seem,  that,  if  there  is  any  possibility  of  obviating; 
by  means  of  human  language  the  force  of  appellant's  criti- 
cisms upon  the  assessment  "  to  ^lurphy  and  Dooley,  and  to 
other  known  and  unknown  owners  and  claimants,"  the  Logi«?- 
lature  has  accomplished  it  in  these  provisions.  If  not,  that 
body  may  well  despair  of  accomplishing  the  desired  result,  and 
Assessors  may  also  despair  of  ever  making  an  assessment  that 
will  stand  the  test  of  judicial  scrutiny. 

Description  in  tax  deed. 

A  point  is  also  made,  as  to  the  sufficiency  of  the  description 
in  the  deed.  It  is  claimed  to  be  void  for  uncertainty.  The 
description  complained  of  is  not  the  one  contained  in  the 
assessment  roll,  which  is  also  introduced  into  the  deed.  The 
description  of  the  property  assessed  is  apparently  accurate  and 
definite.  But  one  side  of  the  part  sold  is  said  to  be  indefinite, 
as  it  is  bounded  on  that  side  by  lands  assessed  to  other  parties. 
The  starting  point  is  fixed  with  precision,  and  the  length  and 
direction  of  the  first  line  given.  The  second  line  runs  "  thenco 
at  right  angles  southerly  to  land  assessed  to  Murphy  and 
Dooley,  and  also  to  J.  P.  Holden."  It  must  be  presumed  that 
the  parties  understood  at  the  time  of  the  bidding  what  lands 
were  then  designated  as  being  assessed  to  Murphy  and  Dooley, 
etc,  and  the  description  may  be  applied  to  the  land  sold,  if 
necessary,  by  extrinsic  evidence.  Whether  this  description 
would  have  been  sufficient  or  not  for  the  purposes  of  an  assess- 
ment, we  think  it  prima  facie  sufficient  for  the  purpose  of 
indicating  the  portion  of  the  land  sold,  which  had  already  been 
properly  assessed. 

We  think  the  Court  erred  in  excluding  the  deed* 

Judgment  reversed  and  new  trial  ordered, 

Mr.  Justice  Cuhrey  and  Mr.  Justice  Rhodes  dissented. 
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HORACE  W.  CARPENTIER  v.  WILLIAM  MITCHELL, 
ERASTUS  FORD,  JOHN  M.  JONES,  JAMES  W. 
MAXCY,  MICHEL  COHEN,  GEO.  ENGLEMEYER, 
MORRIS  KLINE,  THOMAS  JOHNSON,  0.  VON 
WAGENER,  S.  D.  PERKINS,  DANIEL  SEELY, 
JAMES  FOSTER,  GEORGE  STONE,  and  HENRY 
HOFFMAN. 

DAMAGES  FOB  AN  OcsTER  BT  A  Co-Tbsant. —  A  tenant  in  common  when  ooBted 
by  his  co-tenant  may  recover  the  damages  resulting  from  the  ouster  as  well 
as  when  ousted  by  an  entire  stranger  to  the  land. 

Damages  Recovkrable  from  Time  of  Odsteb. —  In  an  action  to  recover  the 
possession  of  land  by  a  tenant  in  common  against  a  co-tenant,  the  plaintiff 
can  recover  damages  only  from  the  time  of  the  actual  ouster  proved. 

Damages  in  Ejectment. —  In  an  action  to  recover  the  possession  of  land  by 
the  owner  of  an  undivided  one  half,  against  defendants  who  entered  as  naked 
trespassers,  but  purchased  an  undivided  interest  after  the  commencement 
of  the  action,  plaintiff  can  recover  the  value  of  one  half  the  rents  and 
profits,  including  those  resulting  from  the  improvements  placed  on  the  land 
by  defendants,  during  the  period  of  wrongful  possession. 

Sbtting  off  Value  of  Improvements  against  Damages. —  Where  one  who 
enters  as  a  naked  trespasser  places  improvements  on  the  land,  and  after- 
wards buys  an  undivided  interest,  in  an  action  against  him  to  recover  pos- 
session of  the  land  by  a  tenant  in  common  who  owned  prior  to  the  wrongful 
entry  the  defendant  cannot  set  off  the  value  of  his  improvements  against 
the  damages. 

Limitation  of  Time  to  rbcoveb  Rents  and  Profits. —  In  an  action  to  re- 
cover lands,  the  plaintiff  can  recover  the  rents  and  profits  for  three  yean 
only  prior  to  the  commencemet  of  the  action,  if  the  defendant  pleads  the 
Statute  of  Limitations. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Coutra  Costa  County. 

This  was  an  action  to  recover  possession  of  a  tract  of  land 
in  Contra  Costa  County,  containiui*;  fi\'e  hundred  acres.  On 
the  1st  day  of  Septeuiber,  1858,  the  plaintiff  was  the  owner 
in  fee  and  seized  in  law  of  an  undivided  one  half  of  the  tract. 
The  action  was  commenced  on  the  22d  day  of  December,  1862. 
The  defendants  were  in  possession  of  and  occupying  exclu- 
sively separate  parcels  of  the  tract.  On  the  15tli  day  of  Jan- 
uary, 1860,  the  defendant  Perkins,  and  on  the  15th  day  of 
November,  1862,  the  defendant  Johnson,  and  on  the  2d  day 
of  September,  1858,  all  the  other  defendants,  entered  upoa 
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and  took  possession  of  the  several  portions  of  the  premises 
occupied  by  each,  and  ousted  the  plaintiff  therefrom.  The 
defendants,  by  purchase  from  co-tenants  of  plaintiff,  acquired 
small  undivided,  interests  in  the  land,  varying  from  one  eigh- 
tieth to  one  nine  thousand  eight  hundred  and  fortieth  part 
each,  at  the  following  dates:  Defendant  Jones,  March  9th, 
1860;  Mitchell,  May  7th,  1860;  Ford,  March  27th.  1860; 
Cohen,  January  28th,  1862 ;  Engleraeyer,  August  11th,  1862 ; 
and  all  the  other  defendants  after  the  commencement  of  the 
action  and  before  the  filing  of  their  several  answers. 

On  the  19th  of  December,  1862,  plaintiff  demanded  of  all 
the  defendants,  except  Seely,  Perkins,  and  Foster,  to  be  let 
into  possession  along  with  them,  which  demand  the  defend- 
ants refused  to  comply  with.  Prior  to  January  1st,  1860,  but 
before  any  of  the  defendants  acquired  any  right,  title,  or  inter- 
est in  the  land  or  any  part  thereof,  they  erected  upon  the  por- 
tions of  the  premises  severally  occupied  by  them  fences  and 
buildings,  by  way  of  improvements,  of  considerable  value,  but 
made  no  improvements  after  the  acquisition  of  their  reepeo- 
tive  titles. 

The  Court  gave  plaintiff  judgment  against  each  defendant, 
except  Perkins  and  Johnson,  for  one  half  the  value  of  the 
rents  and  profits,  without  any  deduction  for  improvements,  or 
the  increased  value  of  rents  and  profits  caused  by  improve- 
ments, from  the  2d  day  of  September,  1858,  to  the  26th  day 
of  September,  1864,  the  day  of  the  entry  of  judgment.  Against 
Perkins  and  Johnson  the  value  of  one  half  the  rents  and  profits 
was  allowed  from  the  time  of  their  respective  entries,  January 
15th,  1860,  and  November  15th,  1862. 

The  judgment,  as  modified  by  the  Court,  only  allows  rents 
and  profits  from  December  22d,  1859,  three  years  before  the 
commencement  of  the  action.       Defendants  appealed. 

Thomas  A.  Brown,  for  Appellants. 

One  tenant  in  common  who  has  been  actually  ousted  and 
excluded  from  the  common  property  by  his  co-tenant,  may 
bring  his  action  of  ejectment  to  be  restored  to  his  possession 
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of  his  share,  but  damages  cannot  be  recovered  in  such  action 
for  rents  and  profits,  or  for  use  and  occupation  of  the  common 
property.      (Title  20,  Sec.  9,  Greenleaf's  Cruise.) 

If,  however,  damages  can  be  recovered  in  tKs  action  by  one 
tenant  in  common  against  his  oo-tenant,  such  recovery  can 
only  bo  had  for  damages  which  occurred  after  the  occupying 
tenant  shall  have  refused  upon  demand  made  to  permit  his 
co-tenant  to  occupy  with  him  the  common  property,  and  not 
until  after  the  occupying  tenant  has  actually  ousted  his  com- 
panion from  the  common  property,  and  for  such  time  only  as 
the  property  may  have  been  tortiously  holden  by  the  tenant  in 
possession.  (Title  20,  Sees.  9  to  14,  Greenleaf's  Cruise,  and 
note  bottom  Sec.  14.) 

Any  one  of  the  co-tenants  may  occupy  the  common  prop- 
erty, and  such  occupation  ^vill  be  deemed  to  be  lawful  and 
rightful,  and  in  support  of  the  common  title  of  all  the  co-ten- 
ants until  after  demand  by  the  co-tenant  out  of  possession  to 
be  let  into  possession,  and  the  refusal  of  the  occupying  tenant, 
or  such  acts  on  his  part  as  would  make  his  subsequent  holding 
possession  adverse  and  tortiovs,  (Adams  on  Ejectment,  with 
notes  by  Waterman,  p.  136,  notes;  Pico  v.  Columbet,  12  Cal. 
415,  and  cases  cited  in  the  opinion.) 

One  tenant  in  common  cannot  recover  against  his  co-tenant 
for  use  and  occupation,  or  for  rents  and  profits  of  the  common 
property  resulting  from  improvements  placed  on  the  property 
by  the  tenant  in  possession.  {Jackson  v.  Loomis,  4  Cowen, 
171  ;  Moore  v.  Cable,  1  John's  Ch.  R.  387.) 

In  making  partition  of  land  between  tenants  in  common,  it 
is  tlio  universal  rule  in  Courts  of  equity  to  set  off  the  land  on 
which  improvements  have  been  erected  to  the  tenants  who 
made  them,  and  the  value  of  such  improvements  are  never 
taken  into  accoimt  as  part  of  the  common  property,  and  this 
without  reference  to  the  time  when  the  parties  became  tenants 
in  common.  (1  Gillman,  39;  13  Johnson,  116;  Lee  v.  Fox, 
7  Dana,  176.) 
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H.  W.  CarperUier,  for  Respondent,  in  pro.  per.,  upon  the 
question  of  the  right  of  a  tenant  in  common,  ousted  by  a  co- 
tenant,  to  recover  mesne  profits,  cited  Ooodtitle  v.  Toombs,  8 
Wilson,  118;  Sedg.  on  Dam.  122;  Carpentier  v.  Williamson, 
24  Cal.  609;  Sigler  v/  Van  Riper,  ]0  Wend.  420;  and  Pwnton 
V.  Holland,  17  John.  99. 

By  the  Court,  Sawyer,  J. 

The  principal  questions  in  this  case  are  determined  in  Cwr- 
pentier  v.  Webster ^  27  Cal.  524,  and  Carpentier  v.  Mendenhall, 
28  Cal.  484.  In  this  case  the  Court  foimd  an  ouster  by  a  por- 
tion of  the  defendants  on  the  19th  of  December,  1862,  at  the 
time  of  the  demand  by  plaintiff  to  be  let  into  possession,  and 
refusal  by  such  defendants — and  by  the  other  defendants  at  an 
earlier  day;  and  we  think  the  evidence  on  this  point  sufficient 
to  justify  the  finding.  In  Carpentier  v.  Mendenhall,  the  jury 
only  found  the  evidence  which  tended  to  show  an  ouster  with- 
out finding  the  fact  of  ouster.  Although  the  evidence  as  to 
some  of  the  defendants  in  the  two  cases  was  substantially  the 
same,  in  this  particular,  the  findings  differ. 

Damages  for  ouster  by  co-tenant. 

We  see  no  reason  why  a  party  who  has  been  ousted  by  his 
co-tenant  should  not  recover  the  damages  resulting  from  such 
ouster,  as  well  as  when  ousted  by  an  entire  stranger  to  the 
land.  His  injury  is  no  less  because  it  was  done  by  a  co-tenant. 
Ko  case  cited  is  to  the  effect  that  he  is  not  entitled  to  recover 
his  damages,  while  numerous  authorities  show  that  he  is;  and 
such  is  our  opinion.  "  The  right  to  recover  the  mesne  profits 
follows  in  all  cases  upon  a  recovery  in  ejectment."  (Sedg.  on 
Dam.  123.)  "A  tenant  in  common  who  has  recovered  in 
ejectment  may  maintain  an  action  for  mesne  profits  against  his 
companion."  (Ad.  on  Eject.  Waterman's  edition,  449;  Ooodr 
title  V.  Toombs,  3  Wilson,  118;  LangendycTe  v.  BurJians,  11 
John.  461 ;  Camp  v.  Homesley,  11  Iredell,  212;  Hare  v.  Fury, 
3  Yeates,  13.) 
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In  the  oases  of  defendants  Jones,  Mitchell,  Ford,  Cohen  and 
Englemoyer,  the  only  ouster  upon  which  plaintiff  could 
recover  at  the  time  of  the  institution  of  this  suit,  was  that  of 
December  19th,  18G2 — their  possession  being  rightful  from 
the  time  they  respectively  became  tenants  in  common  until 
the  ouster  on  that  day.  And  the  only  damages,  which  the 
plaintiff  is  entitled  to  recover  in  this  action,  are  such  as  grow 
out  of,  and  are  incident  to  the  ouster  upon  which  the  recovery 
rests.  (Carpentier  v.  MendenhalL)  The  judgment  as  to  these 
defendants  is,  therefore,  erroneous  to  the  extent  of  the  rents 
and  profits  allowed,  which  accrued  prior  to  December  lOth, 
1862. 

The  other  defendants  were  naked  trespassers,  and  in  the 
wrongful  possession  of  the  premises  from  the  time  of  their 
respective  entries  till  after  the  commencement  of  this  suit,  and 
plaintiff  is  entitled  to  recover  one  half  the  rents  and  profits 
during  the  entire  period  of  the  continuance  of  such  wrongful 
possession  within  the  Statute  of  Limitations. 

Improvements  made  on  land  by  a  trespasser. 

The  improvements  made  by  the  several  defendants  on  the 
premises  were  all  found  by  the  Court  to  have  been  made 
"  before  any  of  the  said  defendants  acquired  any  right,  title  or 
interest  in  the  said  demanded  premises,  or  any  part  thereof,  as 
tenants  in  common  with  the  plaintiffs  or  otherwise,  and  whilst 
they  were  trespassers  thereon  and  without  color  of  title." 
The  defendants,  therefore,  were  not,  when  said  improvements 
were  made,  "  holding  under  cover  [color]  of  title  adversely  to 
the  claims  of  the  plaintiff  in  good  faith,"  and  are  not  entitled 
to  set  off  the  value  of  such  improvements  against  the  damages 
claimed  under  section  two  hundred  and  fifty-seven  of  the  Prac- 
tice Act. 

Admitting,  for  the  purposes  of  this  decision,  that  a  tenant  in 
common  who  has  been  ousted  by  his  co-tenant,  cannot  recover 
the  increased  amount  of  the  value  of  the  rents  and  profits 
arising  from  valuable  permanent  improvements  put  upon  the 
premises  by  such  co-tenant,  the  defendants  in  this  action  are 
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not  in  a  position  to  avail  themselves  of  the  principle,  for  the 
reason  that  the  improvements  were  not  made  by  them  in  the 
character  of  co-tenants.  They  were  made  by  them  while 
naked  trespassers,  and  thus  the  improvements  became  a  part 
of  the  land,  and  the  property  of  those  who  held  the  title.  The 
fact  that  the  defendants  subsequently  purchased  in  and  became 
co-tenants  of  the  plaintiff  does  not  in  any  respect  change  their 
relation  to  the  title  of  that  portion  of  the  land  held  by  the 
plaintiff.  There  was  no  error  in  allowing  the  value  of  the  land 
in  its  improved  state. 

It  is  claimed  by  a  portion  of  the  defendants,  that  Court 
erred  in  allowing  so  much  of  the  rents  and  profits  as  accrued 
prior  to  December  22d,  1859  —  more  than  three  years  prior  to 
the  conunencement  of  this  suit  —  on  the  ground  that  such  por- 
tion of  the  claim  is  barred  by  the  Statute  of  Limitations.  The 
Btatute  was  set  up,  and  the  defendants  rely  upon  section  sev- 
enteen, clause  two,  which  limits  a  recovery  in  "an  action  for 
trespass  upon  real  property"  to  three  years.  No  authority 
has  been  called  to  our  attention  upon  the  construction  to  be 
given  to  this  provision  by  either  party.  Regarding  section  seven 
as  applying  to  rents,  there  does  not  appear  to  us  to  be  any 
conflict  between  its  provisions  and  those  of  section  seventeen. 
By  section  seven  a  party  must  have  been  seized,  or  possessed 
within  five  years,  to  enable  him  to  maintain  an  actoin  at  all  for 
mesne  profits  accrued  even  within  three  years. 

Statute  of  Limitations  as  to  rents  and  profits  in  ejectment. 

The  various  Statutes  of  Limitations  of  the  several  States, 
and  the  English  statute,  contain  provisions  substantially  the 
same  as  those  in  section  seven  and  seventeen  of  ours,  except 
that,  in  most  of  them,  the  period  for  commencing  an  action 
for  "trespass  upon  real  property"  is  six,  instead  of  three, 
years.  (See  Richardson  v.  Williamson,  24  Cal.  801-4.)  Adams 
says  —  doubtless  having  reference  to  these  provisions:  "If  the 
plaintiff  declare  against  the  defendant  for  liaving  taken  the 
mesne  profits  for  a  longer  period  than  six  years  before  the 
action  brought,  the  defendant  may  plead  the  Statute  of  Limi- 
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tations,  namely,  not  guilty  within  six  years  before  the  com- 
mencement of  the  suit,  and  thereby  protect  himself  from  all 
but  six  years."  (Ad.  on  Eject.,  by  Waterman,  462.)  And 
BuUer,  in  relation  to  the  same  matter,  says:  "Certainly  tho 
defendant  may  plead  the  Statute  of  Limitations,  and  by  that 
means  protect  himself  from  all  but  the  six  last  years.*'  (Bul- 
ler's  Nisi  Priur,  88.)  These  are  the  only  authorities  upon  the 
subject  which  have  fallen  under  our  notice.  Accepting  them 
as  correct,  it  follows  that,  as  to  those  defendant,  who  ousted 
the  plaintiff  on  the  2d  of  September,  1858,  the  Court  erred  in 
allowing  the  rents  and  profits  which  accrued  prior  to  Novem- 
ber 22d,  1859.  The  findings  of  the  Court  furnish  the  ele- 
ments necessary  to  enable  us  to  direct  a  proper  modification 
of  the  judgment. 

As  to  the  defendants  Perkins  and  Johnson,  the  judgment 
and  order  denying  new  trial  are  affirmed. 

As  to  the  defendants  Jones,  Mitchell,  Ford,  Cohen  and 
Englemoyer,  the  judgment  must  be  so  modified  that  the  plain- 
tiff shall  only  recover  against  them  respectively  the  sum  of 
two  dollars  per  acre  per  annum  upon  the  number  of  acres 
found  by  the  Court  to  have  been  occupied  by  them  respect- 
ively, from  the  19th  day  of  December,  1862,  the  date  of  tha 
ouster,  to  the  date  of  the  order  for  judgment^  September  26th, 
1864. 

And  as  to  all  the  other  defendants,  the  judgment  must  be 
so  modified  that  the  plaintiff  shall  only  recover  against  them 
respectively  the  rents  and  profits  at  the  monthly  value  of  the 
premises  occupied  by  them  respectively,  as  found  by  the  Court, 
from  December  22d,  1859,  to  the  date  of  the  order  for  judg- 
ment, September  26th,  1864.  And  the  District  Court,  upon 
the  filing  of  the  remittitur,  is  directed  to  modify  the  judgment 
accordingly. 

And  it  is  further  ordered,  that  the  respondent  pay  the  costs 
of  the  appeaL 


Oct,  1865.]  MoRKisoN  t;.  Bowman.  837 

Points  decided. 


SAMUEL  A.  MORRISON  et  al.  v.  JAMES  BOWMAK  et  aJL 

WiFB's  iMmmv  IN  THi  Common  Pbopbrtt. —  Upon  the  death  of  the  hoshand, 
the  wife  is  entitled  to  half  the  common  property,  subject  to  the  payment  of 
the  debts  of  the  commanlty. 

ItkBT  Will  and  Testament  of  Husband.-— The  hnsband  has  not  the  power 
by  a  last  will  and  testament  to  dispose  of  the  wife's  interest  and  estate  in 
the  common  property. 

Election  of  Wife  to  take  undbb  hbb  HusnAXD'a  Will  —  Its  Bppbct. —  If 
the  husband,  by  his  will,  undertakes  to  dispose  of  the  wife's  half  of  the 
common  property,  as  well  as  his  own,  to  her  and  others,  and  she  elects  to 
accept  the  benefits  Intended  and  provided  for  her  by  the  will,  she  thereby 
becomes  dlyested  of  her  title  in  and  to  the  undivided  half  of  the  common 
property,  provided  an  assertion  of  her  community  right  and  interest  would 
necessarily  defeat  the  objects  of  the  will. 

Idem. —  If,  by  a  Just  construction  of  the  will,  it  appears  that  the  testator  did 
not  intend  to  dispose  of  his  wife's  share  of  the  common  property,  her 
acceptance  of  a  bequest  or  devise  under  the  will  will  not  operate  as  an 
election  to  relinquish  her  right  to  one  half  of  the  common  property. 

Acceptance  of  Benefits  under  the  Will  is  a  Confirmation  of  it. — 
Though  a  testator  has  not  the  power  to  dispose  of  the  property  of  another 
person  by  his  will,  still  if  he  undertakes  so  to  do,  and  such  person  accepts 
a  bequest  or  devise  under  the  will,  such  acceptance  is  a  confirmation  of  the 
testamentary  depositions  of  the  testator. 

Deed  made  by  an  Attorney  or  Agent. —  Held,  that  a  deed  purporting  in  the 
body  of  It  to  be  the  deed  of  Stephen  Smith,  but  signed  "  Stephen  Henry 
Smith,  attorney  in  fact  of  Stephen  Smith,"  Is  not  the  deed  of  Stephen  Smith, 
even  though  the  person  describing  himself  as  attorney  in  fact  of  Stephen 
Smith  had  authority  to  execute  a  deed  of  conveyance  of  the  premises 
de8cril)ed  for  and  in  the  name  of  Stephen  Smith. 

Attorney  in  Fact  and  Principal. —  A  deed  for  land,  executed  by  an  attorney 
in  fact  for  his  principal,  must  be  executed  in  the  name  of  the  principal, 
otherwise  nothing  will  pass  by  the  deed. 

Beimbursement  of  Advances  made  bt  one  acting  as  Trustee. —  Where  one 
supposed  he  had  acquired  the  legal  title  to  land  in  trust  for  certain  devisees 
under  a  will,  and  under  that  belief,  in  discharge  of  his  supposed  trust,  paid 
off  encumbrances  existing  on  the  land,  and  expended  money  necessary  for  its 
preservation,  held,  that  he  was  entitled  to  be  reimbursed  what  he  had  so 
paid,  with  interest,  notwithstanding  he  had  not  in  fact  acquired  the  legal 
title  to  the  land. 

Deed  of  E>xbcutor,  who  is  also  an  Heir,  Devisee,  and  Legatee. —  A  deed 
of  conveyance  by  an  executor  of  land  belonging  to  the  estate,  in  which  he 
himself  has  an  interest,  purporting  to  convey  in  his  individual  capacity  and 
also  as  executor,  passes  to  the  grantee  his  individual  interest,  but  not  the 
rights  and  interests  of  the  heirs  therein,  which  the  executor  had  no  author- 
ity, under  the  will,  to  convey. 

Sbttino  aside  a  Decree  of  Foreclosure  and  Deed  made  thbebundeb. —  If 
a  testator  has  mortgaged  land  devised  by  his  will,  and  after  his  death,  one 
who  erroneously  supposed  he  had  acquired  the  legal  title  before  the  death 
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of  the  testator  buys  In  the  property  under  the  mortgage  sale  and  acquires 
the  legal  title,  which  by  his  own  election  and  the  election  of  the  devisees  he 
holds  in  trust  for  them,  a  Court  of  equity  will  not  set  aside  the  decree  of 
foreclosure  and  deed  made  thereunder. 
CUlrs  by  Tbdstbb  of  Pobtions  or  Trust  Bstatb. —  If  one  who  holds  the  legal 
title  in  trust  for  devisees  under  a  will,  makes  advances  to  pay  encumbrances 
on  the  trust  estate,  and  then  sells  portions  of  the  property,  a  Court  of  equity 
in  taking  an  account  will  confirm  the  sales  and  charge  the  trustee  with  the 
proceeds. 

JUDOMBNT   SHOULD   CORBBSPOND   WITH  THB   RBLIEF  SOUGHT. It   iS   DOt  the  dutj 

of  the  Court  by  its  judgment  to  extend  to  a  party  a  real  or  supposed  benellt 
which  he  does  not  ask  nor  manifest  a  desire  to  obtain. 

Appeal  from  the  Distriot  Court,  Seventh  JudiciaL  District, 
Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Sidney  L.  Johnson,  for  Appellant,  contended  that  as  the 
"Blucher  Rancho"  was  common  property,  the  widow  was 
entitled  by  law  to  one  half  of  it,  and  that  a  fair  construction 
of  the  will  did  not  manifest  an  intention  on  the  part  of  the 
testator  to  exclude  the  widow  of  her  community  right,  and 
that  therefore  the  widow  did  not  by  her  acceptance  of  the 
devise  to  her  in  the  will  divest  herself  of  her  half  of  the  rancho, 
and  that  her  deed  of  release  to  the  appellant  vested  in  him  the 
title  to  her  half. 

In  support  of  his  construction  of  the  will  he  cited  Hall  v. 
Eall,  2  McCord's  Ch.  R.  269 ;  8  Paige,  323 ;  Adsit  v.  Adsit, 
2  John.  Ch.  448;  Wake  v.  Wake,  1  Vesey,  Jr.  335;  Meiggs' 
Tenn.  R.  378;  Parker  v.  Parker,  10  Texas,  83;  Oihson  v. 
Oibson,  17  Eng.  Law  and  Eq.  Rep.  363 ;  Havens  v.  Sacketi  et 
dL,  15  N.  Y.  366 ;  and  Havens  v.  Havens,  1  Sand.  Ch.  R  324. 

D.  0.  Shattuck,  for  Respondents. 

Edmond  L  Ooold,  also  for  Respondents,  contended  that  by 
his  will  the  husband  assumed  ownership  over  the  whole  of 
the  community  property,  and  intended  to  give  it  all  away,  and 
that  as  by  his  will  he  left  a  third  of  his  separate  estate  to  his 
widow,  she  was  put  to  her  election,  and  having  accepted  the 
bequest,  is  forbidden  to  disappoint  the  will  by  demanding 
half  the  community,  and  cited  2  Williams  on  Ex.  1,263;  2 
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Stor/B  Equity  Jiir.,  Sec  1,076 ;  Eiiter  v.  McLean,  4  Ves.  631 ; 
Whistler  v.  Webster,  2  Ves.  Jr.  371;  Blake  v.  Bunbury,  1  Ves. 
623;  4  Bpo.  C.  C.  21;  Finch  v.  Finch,  1  Ves.  534;  Wilson 
V.  Movnt,  3  Ves.  191 ;  1  Jarman  on  Wills,  [*384]  ;  Hyde  v. 
Baldvnn,  17  Pick.  303;  6  Dow,  149;  4  Ves.  531;  2  Ves.  693; 
Druce  v.  Denison,  6  Ves.  385;  Miall  v.  Brain,  4  Madd.  119; 
Shuitleworth  v.  Oreaves,  4  Mylne  &  Craig,  35;  and  Reaves  v. 
Garrett,  34  Ala.  658. 

By  the  Court,  Currey,  J. 

Stephen  Smith,  of  Bodega,  in  Sonoma  County,  died  in 
November,  1855,  possessed  of  a  large  estate,  real  and  per- 
sonal, in  said  county.  In  August,  1854,  he  made  his  last  will 
and  testament  by  which  he  undertook  to  make  disposition  of 
his  property.  At  the  time  of  his  death  he  left  surviving  him 
his  wife,  Manuella  T.  Smith,  who  was  the  mother  of  three  of 
his  children.  He  also  left  surviving  him  four  other  children, 
the  offsprings  of  a  former  marriage.  At  the  time  of  his  .death 
he  owned  the  Bodega  Rancho,  consisting  of  eight  leagues  of 
land,  and  he  and  his  wife  owned  the  Blucher  Rancho,  consist- 
ing of  six  leagues,  as  conamon  property.  By  his  will,  which 
was  duly  proved  soon  after  his  death,  Stephen  Smith  devised 
and  bequeathed  to  his  wife  Manuella  his  house  and  household 
furniture  at  Bodega,  to  have  and  to  hold  during  her  life ;  and 
also  he  devised  and  bequeathed  to  her  one  third  of  the  Bodega 
Kancho,  and  one  third  of  his  stock  of  cattle,  etc,  except  the 
portion  thereof  which  might  be  applied  to  the  payment  of  his 
debts  and  funeral  expenses,  to  have  and  to  hold  during  her  life, 
with  remainder  to  his  children  bom  of  her,  in  fee,  share  and 
aharo  alike ;  and  to  the  children  last  mentioned,  he  devised  in 
fee  the  other  two  thirds  of  the  Bodega  Rancho,  share  and  share 
alike,  with  the  proviso  that  if  any  of  such  children  died  with- 
out issue,  that  in  such*  event,  the  share  or  shares  of  such  de- 
ceased child  or  children,  should  descend  to  and  be  inherited  by 
the  brothers  and  sisters  of  such  deceased  child  or  children  of 
the  full  blood,  to  the  exclusion  of  those  of  the  half  blood. 
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The  testator  devised  to  Stephen  Henry  Smith,  his  son  by 
his  former  wife,  a  half  league  of  the  Blucher  Rancho  in  fee, 
and  to  Giles  Smith,  also  his  son  by  his  former  wife,  and  to 
Ellen  Morrison  and  Elvira  Pond,  his  daughters  by  his  former 
wife,  each  a  life  estate  in  a  half  league  of  the  Blucher  Kancho, 
with  remainders  over  in  fee.  And  to  his  grandchildren  bom 
in  lawful  wedlock  who  should  be  living  at  the  time  of  his 
death,  the  testator  devised  in  fee,  share  and  share  alike,  one 
league  of  the  Blucher  Rancho.  After  thus  providing  for  the 
children  by  his  former  wife,  the  testator  declared,  in  the  tenth 
clause  of  his  will,  that  he  had,  as  he  .believed,  still  left  and 
undisposed  of  "by  the  foregoing  provisions  of  this  will,  three 
square  leagues  of  land,  .part  and  parcel  of  my  Blucher  Rancho/' 
He  then  declared  that  it  was  his  design  to  sell  and  dispose  of 
the  same  or  portions  thereof  during  his  lifetime  for  the  pur- 
pose of  raising  means  to  pay  and  discharge  his  subsisting 
debts  and  liabilities;  but  in  the  event  that  he  should  not  sell 
and  dispose  of  such  three  leagues,  he  directed  his  executors  to 
sell  and  dispose  of  the  same,  or  the  portion  thereof  which 
should  remain  unsold  at  the  time  of  his  death,  and  after  the 
payment  of  his  debts,  fimeral  expenses  and  the  expenses  of  the 
settlement  of  the  estate,  to  divide  the  proceeds  arising  from 
such  sale  as  follows:  one  third  to  his  wife  Manuella,  and  the 
.  other  two  thirds  equally  among  all  his  children  living  at  the 
time  of  his  decease;  providing,  however,  that  if  any  of  his 
children  should  die  before  the  testator,  leaving  a  child  or  chil- 
dren, then  such  child  or  children  should  take  by  representa- 
tion the  share  to  which  the  parent  would  have  been  entitled 
if  he  or  she  had  survived  the  testator.  In  connection  with  his 
direction^  as  to  the  distribution  of  the  residue  of  the  proceeds 
arising  from  the  sale  of  these  three  leagues,  the  testator 
expressly  ordered  and  directed  his  executors  to  require,  demand 
and  collect  from  his  children,  Stephen  Henry  Smith,  Giles 
Smith,  Ellen  Morrison  and  her  husband,  and  Elvira  Pond  and 
her  husband,  the  repayment  to  his  estate  of  all  sums  of  money 
by  him  advanced  for  them  or  on  their  account,  and  all  sums 
due  him  for  goods  and  chattels  sold  to  them  or  either  of  them, 
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excepting  any  advances  made  on  account  of  his  dau^ters  for 
their  education  and  support  before  their  marriage. 

Early  in  Ifovember,  1855,  Stephen  Smith  was  stricken  down 
with  paralysis,  and  died  on  the  16th  of  that  montih,  at  the 
house  of  the  appellant,  in  San  Francisco.  One  week  previous 
to  his  death  his  son,  Stephen  Henry  Smith,  who,  it  appears, 
was  the  attorney  in  fact  of  his  father,  appointed  by  an  instru- 
ment in  writing,  under  seal,  in  1849,  attempted  to  convey  to 
C.  B.  Polhemus  the  Blucher  Raneho.  The  deed  executed  by 
Stephen  Henry  Smith  was  in  form  the  deed  of  Stephen  Smith 
from  the  beginning  to  the  end  of  the  testamonium  clause,  but 
it  was  signed  "  Stephen  Henry  Smith,  attorney  in  fact  of  Ste- 
phen Smith/'  The  consideration  expressed  in  this  deed  was 
seven  thousand  five  hundred  dollars.  On  the  11th  of  January, 
1856,  Polhemus  undertook  to  convey  by  deed  the  property  to 
Bowman,  the  appellant.  The  consideration  expressed  in  the 
deed  was  one  dollar.  At  the  time  the  deed*  was  executed  by 
Stephen  Henry  Smith  to  Polhemus,  Stephen  Henry  resided 
with  Bowman,  who  was  his  brotheivin-law,  and  the  transac- 
tion of  the  conveyance  on  the  one  part,  and  the  poivhase  on 
the  other,  was  managed  by  Stephen  Henry  and  the  appellant 
Stephen  Smith  was  not  consulted  respecting  the  matter,  though 
the  deed  was  executed  in  the  house  where  he  lay  sick ;  nor 
does  it  appear  that  any  portion  of  the  consideration  price  esr 
pressed  in  the  deed  was  in  fact  paid,  tbou^  Polhemus  and 
Bowman  were  examined  as  witnesses  on  the  subject.  At  this 
time  there  was  a  mortgage  on  the  Blucher  Sandio,  dated  the 
2d  of  February,  1855,  for  ten  thousand  dollars,  bearing  com- 
poimd  interest  at  the  rate  of  three  per  cent  per  month,  paya- 
ble in  advance,  and  also  a  mortgage  on  the  Bodega  Eandio, 
dated  the  29th  of  May  of  the  same  year,  for  twelve  thousand 
dollars,  bearing  the  like  rate  of  interest  The»  mortgages  were 
executed  by  Stephen  Smith. 

From  the  testimony  in  the  case,  upon  whidi  both  parties 
place  reliance,  it  appears  that  in  May,  1855,  Stephen  Smith 
spoke  of  selling  the  Bucher  Raneho,  and  said  he  would  have 
been  willing  to  take  for  it  thirty  or  thirty-five  Aousand  dol- 
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lars,  with  which  he  could  have  paid  his  debts  and  dispensed 
with  the  loan  he  was  then  obtaining  upon  mortgage  of  the 
Bodega  Kancho;  and  in  October,  previous  to  his  death,  he 
informed  one  of  the  witnesses  that  he  had  made  arrangements 
with  Polhemus  to  loan  him  enough  to  pay  his  debts,  which  he 
stated,  according  to  the  recollection  of  the  witness,  to  be  about 
thirty  thousand  dollars,  and  that  he  was  to  pay  interest  for  the 
use  of  the  money  at  the  rate  of  one  or  one  and  a  half  per  cent 
per  month,  and  for  this  he  was  to  execute  a  deed  of  the  Blucher 
Eancho  in  trust,  to  be  sold  by  the  party  from  whom  he  was 
to  obtain  the  money,  who  was  to  reimburse  himself  therefrom 
the  amount  due  him. 

The  testator  nominated  his  wife,  Manuella  T.  Smith,  execu- 
trix, and  William  A.  Richardson  and  James  Wilson  executors 
of  his  last  will  and  testament.  Mrs.  Smith  became  qualified 
as  executrix.     The  executors  named  failed  to  do  so. 

In  Jime,  1856,  the  executrix  commenced  an  action  in  the 
District  Court  in  Sonoma  County  agaipst  James  Bowman, 
Stephen  Henry  Smith  and  C.  B.  Polhemus,  for  the  purpose  of 
setting  aside  the  conveyance  executed  by  Stephen  Henry  Smith 
to  Polhemus.  While  that  action  was  pending,  in  1856,  the 
owners  of  the  mortgage  on  the  Bodega  Rancho  obtained  a  decree 
in  the  Circuit  Court  of  the  United  States  foreclosing  such  mort- 
gage. Before  then,  in  March,  Bowman  had  deposited  with  the 
holders  of  the  demand  secured  by  the  mortgage  on  the  Blucher 
Rancho  the  amount  due  thereon,  leaving,  however,  the  mortgage 
outstanding  in  the  hands  of  the  mortgagees,  subject  to  his  con- 
trol and  direction. 

On  the  7th  of  August,  1856,  the  executrix  and  Bowman 
compromised  the  action  commenced  in  the  District  Court  in 
Sonoma  County.  By  this  compromise  Bowman  executed  to 
the  executrix  a  bond  in  the  sum  of  one  hundred  thousand  dol- 
lars, with  a  condition  thereunder  written  —  first  reciting  the 
commencement  of  the  action  in  Sonoma  County  against  him 
and  others  to  cancel  the  deed  executed  by  Stephen  Henry 
Smith  on  the  9th  of  November,  1856,  and  the  deed  executed 
by  Polhemus  to  Bowman,  and  also  reciting  the  existence  of 
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the  two  mortgages  mentioned,  and  further  that  the  executrix 
bad  agreed  to  dismiss  her  action  against  him  and  others,  and 
that  he  had  agreed  with  her,  in  consideration  of  the  premises, 
and  of  the  dismissal  of  such  action,  and  of  the  sum  of  five  dol- 
lars to  him  paid,  to  hold  and  keep  the  estate  of  Stephen  Smith, 
deceased,  and  said  executrix  free  and  clear  of  and  from  any 
claim  or  demand  of  Stephen  Henry  Smith,  Ellen  Morrisson, 
Elvira  Pond  and  Giles  Smith,  under  or  by  virtue  of  the  last 
will  and  testament  of  said  Stephen  Smith,  deceased,  or  any 
claim  or  demand  of  any  kind  or  description  by  them  or  either 
of  them  against  said  estate,  and  then  concluding  as  follows: 
"  [Now  if  the  said  James  Bowman  shall  well,  truly  and  fully 
pay,  satisfy  and  discharge  the  said  mortgage  deeds  and  each 
of  them,  and  any  and  all  costs  and  expenses  made  or  incurred 
by  the  commencement  of  any  and  all  suits  heretofore  brought 
or  that  are  pending,  or  that  may  be  hereafter  commenced  to 
foreclose  the  said  mortgages,  and  keep  and  hold  the  estate  of 
the  said  Stephen  Smith,  deceased,  free  and  clear  of  any  and 
all  obligations  on  account  of  said  mortgages,  then  and  in  that 
case  this  obligation  shall  be  void,  otherwise  to  be  and  remain 
in  full  force  and  effect."  At  the  same  time  the  executrix  and 
Bowman  entered  into  an  agreement  in  writing,  under  seal,  in 
which  was  recited  the  commencement  of  the  action  in  Sonoma 
County,  and  its  object  and  her  agreement  to  dismiss  it;  in 
consideration  of  which  followed  a  covenant  on  his  part  to  pay, 
settle  and  satisfy  Stephen  Henry  Smith,  Ellen  Morrison,  Elvira 
Pond  and  Giles  Smith  for  all  claims  and  demands  which  they 
or  either  of  them  had  or  might  thereafter  have  against  the 
estate  of  their  father  imder  or  by  virtue  of  his  last  will  and 
testament,  and  to  pay  the  costs  of  such  action.  On  her  part 
the  executrix  agreed  to  dismiss  her  action  against  Bowman 
and  others,  and  also  to  dismiss  and  discontinue  an  action  which 
she  had  brought  against  Samuel  Morrison  and  G.  H.  Pond, 
and  to  cancel  all  demands  against  the  said  Morrison  and  Pond. 
On  the  24th  of  October,  1856,  Bowman  paid  twenty-one 
thousand  five  hundred  and  thirty  seven  dollars  and  fifty  cents 
in    discharge   of  the  debt  secured  by  the  mortgage  on   the 
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Bodega  Rancho.  This  being  done,  Mannella  T.  Smith,  the 
widow  of  Stephen  Smith,  deceased,  and  the  executrix  of  his 
estate,  executed  and  delivered  to  Bowman,  Polhemus  and 
Stephen  Henry  Smith  a  deed  bearing  date  the  4th  of  Decem- 
ber, 1856,  by  which,  for  a  valuable  consideration  received 
from  them,  she  released  and  forever  discharged  them  of  and 
from  all  actions  and  causes  of  action,  and  of  all  debts  and 
demands,  and  of  all  claim,  demand,  right  and  interest  of,  in 
and  to  the  Blucher  Rancho,  which  she  individually  or  as  execu- 
trix of  the  estate  of  Stephen  Smith,  deceased,  had  or  might 
have  in  the  same  and  every  part  and  parcel  thereof,  and  of  all 
actions  or  causes  of  action  which  she  individually  as  executrix 
aforesaid,  or  otherwise,  could  or  might  have  against  the  said 
Bowman,  Polhemus  and  Stephen  Henry  Smith  by  reason  of 
any  deed,  matter  or  thing  whatsoever,  connected  with  the 
Blucher  Rancho,  or  in  any  way  affecting  the  title  to  the  same, 
as  vested  at  the  time  in  them  or  either  of  them. 

On  the  24th  of  March,  1856,  Bowman  advanced  to  Pioche, 
Bayerque  &  Co.,  the  owners  and  holders  of  the  debt  secured 
by  the  mortgage  on  the  Blucher  Rancho  the  sum  due  for  prin- 
cipal and  interest  thereon,  but  received  from  such  firm  no 
formal  assignment  of  the  debt  and  mortgage.  After  this  an 
action  was  commenced  in  the  United  States  Circuit  Court,  in 
the  name  of  Jules  B.  Bayerque  as  plaintiff,  against  Manuella 
T.  Smith,  executrix,  etc,  S.  Henry  Smith,  Giles  Smith,  Samuel 
A.  Morrison,  and  Ellen  Morrison,  his  wife,  and  Elvira  Pond  as 
defendants,  to  foreclose  the  mortgage;  and  on  the  25th  of 
October,  1856,  a  decree  of  foreclosure  was  entered;  and  on 
the  9th  of  the  following  December  the  property,  the  Blucher 
Rancho,  was  sold  under  the  decree  to  the  plaintiff  Bayerque. 
On  the  20th  of  May,  1857,  Bowman  having  fully  settled  with 
Bayerque,  the  latter  assigned  to  him  the  certificate  of  the  sale 
under  the  foreclosure.  The  officer  who  made  the  sale  under 
the  decree  executed  a  deed  for  the  premises  to  Bowman  on 
the  10th  of  June,  1857.  The  sum  claimed  to  have  been  paid 
by  Bowman  in  discharge  of  the  property  from  this  mortgage 
amountp.d  to  twenty  one  thousand  and  eighty-nine  dollars. 
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The  plaintiffs  brought  their  action  to  have  the  deeds  exe- 
cuted by  Stephen  Henry  Smith  to  0.  B.  Polhemus,  and  by 
Polhemns  to  James  Bowman  set  aside,  and  to  have  the  mort- 
gage on  the  Blncher  Eancho  declared  as  paid,  satisfied  and 
discharged,  on  the  24th  of  March,  1856,  and  that  the  decree 
of  foreclosure  and  the  sale  and  conveyance  of  the  Blucher 
Rancho  thereunder  be  decreed  to  be  fraudulent  and  void.  Or 
m  case  the  Court  should  be  of  opinion  that  the  decree  of  fore- 
elosure  and  the  conveyance  made  under  and  by  virtue  of  it, 
should  be  held  valid  and  effectual,  that  then  the  said  Bowman 
might  be  decreed  to  hold  the  title  to  the  property  as  trustee 
for  the  plaintiffs  and  the  other  heirs  and  legatees  of  Stephen 
Smith,  deceased,  and  that  an  account  should  be  taken,  etc. 

Bowman  answered,  controverting  the  charges  of  fraud  con- 
tained in  the  complaint,  but  acknowled^ng  that  he  held  cer- 
tain individual  interests  in  the  property  in  trust  for  the  plain- 
tiffs; but  he  averred  that  he  had  expended  large  sums  of 
money  for  the  benefit  of  their  interests ;  that  he  was  ready  to 
account,  and  on  being  reimbursed,  to  convey  to  them  their 
interests;  and  asking  as  a  counter  claim,  that  if  they  should 
refuse  or  neglect  to  pay  him  within  a  reasonable  time  to  be 
fixed  by  the  Court,  the  amount  ascertained  to  be  due  him  upon 
the  accounting,  then  their  interests  should  be  decreed  to  be 
sold  as  on  foreclosure,  and  that  he  be  paid  out  of  the  proceeds 
of  such  sale;  and  he  also  prayed  for  such  further  or  other 
relief  in  the  premises  as  the  nature  and  circumstances  of  the 
ease  might  require. 

Of  the  defendants.  Bowman  was  the  only  one  who  answered. 
The  cause  was  tried  and  an  interlocutory  decree  pronounced 
by  the  Court,  declaring  the  deed  executed  by  Stephen  Henry 
Smith  to  C.  B.  Polhemus,  and  the  deed  executed  by  Polhe- 
mus to  Bowman,  and  the  deed  executed  under  the  foreclosure 
decree  to  said  Bowman,  null  and  void.  The  Court  also  decreed 
the  agreement  entered  into  between  Manuella  T.  Smith,  execu- 
trix, etc.,  and  the  said  Bowman,  and  her  deed  releasing  to  him 
her  interest  in  the  Blucher  Rancho,  to  be  null  and  void.     The 
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Court  then  directed  a  reference,  for  the  purpose  of  taking  and 
stating  an  account  of  the  moneys  received  and  disbursed  by 
the  defendant  Bowman  on  account  of  the  estate  of  Stephen 
Smith,  deceased,  and  also  directed  the  referee  to  report  the 
proportionate  share  which  each  of  the  infant  plaintiffs  should 
pay  of  the  disbursements  necessarily  expended  for  the  proteo- 
tion  of  the  Blucher  Eancho.  Accordingly,  an  account  was 
taken  and  stated,  and  thereupon  the  Court  rendered  a  final 
decree,  directing  the  right,  title  and  interest  of  the  devisees 
under  the  will  in  and  to  the  three  leagues  of  the  Blucher 
Eancho,  which  the  testator  had  directed  to  be  sold  for  the 
payment  of  his  debts,  to  be  sold  by  the  Sheriff;  and  he  was 
further  directed,  after  paying  the  expenses  of  the  action,  to 
pay  to  the  defendant  Bowman  the  amount  found  due  him, 
with  legal  interest  thereon  from  the  1st  of  October,  1863,  pro- 
vided the  proceeds  of  such  sale  were  sufficient  for  the  purpose; 
and  the  decree  also  provided  the  mode  of  making  up  any  bal- 
ance that  might  be  due  Bowman,  in  case  the  property  so 
directed  to  be  sold  should  be  insufficient  for  the  purpose. 

From  the  several  decrees  in  the  case,  and  from  an  order 
refusing  to  grant  a  new  trial,  the  defendant  Bowman  has 
appealed,  and  the  principal  ground  of  complaint  which  he 
makes  is,  that  the  District  Court  erred  in  holding  and  deciding 
that  the  appellant  was  not  the  owner  of  one  half  of  the  Blu- 
cher Rancho. 

Bight  of  husband  to  devise  wife's  half  of  common  property,  and 
effect  of  her  acceptance  under  the  devise. 

The  Blucher  Rancho  was  the  common  property  of  Stephen 
Smith  and  his  wife  Manuella.  When  he  died  she  was  entitled 
to  an  undivided  half  of  it,  subject  to  the  payment  of  the  debts 
of  the  community.  The  husband  had  not  the  power  to  dispose 
of  the  wife's  moiety  by  his  last  will  and  testament;  and  the 
only  question  now  to  be  determined  respecting  her  share  and 
interest  in  the  property  is  whether  by  accepting  a  devise  and 
bequest  under  the  will  she  elected  to  release  and  surrender 
her  right  to  the  half  of  tbe  common  property,  and  whether 
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bj  her  acceptance  of  the  donatione  under  her  husband's  will 
ehe  did  in  fact,  by  implication,  divest  herself  of  her  title  in 
and  to  the  half  of  the  Blucher  Rancho. 

Jarman,  in  his  work  on  Wills,  says :  "  That  he  who  accepts 
a  benefit  under  a  deed  or  will,  must  adopt  the  whole  contents 
of  the  instrument,  ccmforming  to  all  its  provisions  and  renounc- 
ing every  right  inconscistent  with  it.  If,  therefore,  testator 
has  affected  to  dispose  of  property  which  is  not  his  own,  and 
has  given  a  benefit  to  the  person  to  whom  that  pmperty 
belongs,  the  devisee  or  legatee  accepting  the  benefit  so  given 
to  him,  must  make  good  the  testator's  attenvpted  disposition; 
but  if  on  the  contrary,  he  chooses  to  enforce  his  proprietary 
rights  against  the  testator's  disposition,  equity  will  sequester 
the  property  given  to  him  for  the  purpose  of  making  satisfac- 
tion out  of  it  to  the  person  whom  he  has  disappointed  by  the 
assertion  of  those  rights."  (1  Jar.  on  Wills,  385.)  Election, 
in  the  sense  here  used,  is  the  obligation  imposed  upon  a  party 
to  choose  between  two  inconsistent  or  alternative  rights  or 
claims  in  cases  when  there  is  a  clear  intention  of  the  person 
from  whom  he  derives  one,  that  he  should  not  enjoy  both. 
(Story's  Eq.  Jur.  Sec.  1,075.)  Judge  Story  says  if  a  testator 
should  devise  an  estate  belonging  to  his  son,  or  heir  at  law,  to 
a  third  person,  and  should  in  the  same  will  bequeath  to  his 
son  or  heir  at  law  a  legacy  of  one  hundred  thousand  dollars, 
or  should  make  him  the  residuary  devisee  of  all  his  estate,  real 
and  personal,  it  would  be  m:anifest  that  the  testator  intended 
that  the  son  or  heir  should  not  take  both  to  the  exclusion  of  the 
other  devisee;  and  therefore,  he  says,  he  ought  to  be  put  to 
his  election  which  he  would  take;  that  is,  either  relinquish 
his  own  estate  or  the  bequest  under  the  will.  (Story's  Eq. 
Jur.  1,076.)  In  Blahe  v.-  Bwnbury,  4  Bro.  C.  Cas.  24,  it  is 
declared  to  be  the  settled  doctrine  of  a  Court  of  equity  that 
no  person  shall  disappoint  the  will  under  which  he  takes,  and 
that  if  the  testator  gives  to  B.  lands  to  which  he  has  no  title, 
and  which  are  the  estate  and  in  the  possession  of  A.,  to  whom 
he  gives  by  the  same  will  other  parts  of  his  estate,  A.  must 
elect  and  convey  his  estate  to  B.,  or  he  cannot  take  the  ben< 
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efit  under  the  will.  It  seems  to  be  the  established  doctrine  of 
Courts  of  equity  in  such  cases,  that  a  person  cannot  accept 
the  benefit  intended  for  him  and  at  the  same  time  reject  the 
will  by  asserting,  in  opposition  to  it,  his  own  inconsistent  pro- 
prietary rights.  The  authorities  are  abundant  sustaining  this 
doctrine.  (Story's  Eq.  Jur.  Chap.  30,  and  notes  and  authori- 
ties, and  1  Jarman  on  Wills,  Chap.  15,  and  notes  and  authori- 
ties.) In  this  connection  let  it  be  observed  that  we  do  not 
hold  that  acceptance  by  a  wife  of  a  devise  or  bequest  froM 
her  husband  would  amount  to  an.  -election  to  surrender  her 
individual  right  in  the  common  property,  unless  by  a  just  con- 
struction of  the  will  it  appeared  that  it  was  the  intention  of 
the  testator  to  make,  disposition  of  her  share  in  the  community 
property  as  well  as  of  his  own;  or  unless^  where  such  inten- 
tion is  not  manifest,  her  acceptance  of  the  benefit  conferred 
by  the  will  could  not.  subsist  consistently  with  the  disposTtions 
made  by  the  testator;  for  in  the  one  case,  if  the  testator's 
intention  to  affect  her  share  of  the  common  property  by  testa- 
mentary disposition  be  not  apparent — or  in  the  other,  if  hei 
acceptance  of  his  bounty  be  not  repugnant  to  the  provisions 
of  the  will,  she  might  accept  the  donation  without  the  surren- 
der of  her  right  to  the  half  of  the  community  estate.  (Fuller 
v.  Yates,  8  Paige,  328;  Sanford  v.  Jachson,  10  Paige,  266; 
Bull  v.  Church,  5  Hill,  207;  S.  C.  2  Den.  430.) 

The  appellant's  counsel  insists  that  the  testator  could  not 
dispose  of  his  wife's  interest  in  the  common  property  by  his 
last  will  and  testament  He  maintains  that  she  could  accept 
the  donation  made  to  her  by  the  te&tator,  and  at  the  same 
time  have  and  hold  the  half  of  the  common  property,  notwith- 
standing the  testator's  disposition.  To  support  his  position 
the  learned  counsel  relies  on  the  cases  Beard  v.  Knox,  6  Cal. 
252,  and  Payne  v.  Payne,  18  Gal.  291.  In  the  first  of  these 
cases  the  testator  bequeathed  to  his  wife  five  hundred  dollars ; 
and  the  residue  of  his  estate,  azcept  some  trifling  legacies,  he 
devised  to  his  infant  daughter.  The  plaintiff,  widow  of  the 
testator,  accepted  the  legacy,  and  at  the  same  time  claimed 
one  half  of  the  common  property,  and  brought  her  action  to 
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recover  it,  and  had  judgment.     It  was  contended  on  the  part 
of  the  defendant  that  by  accepting  the  legacy  the  widow  was 
estopped  from  setting  up-  a  claim  to  half  the  common  estate. 
But  the  Court  held  otherwise,  saying:  "The  deceased  had  no 
authority  to  dispose  of  but  one  half  of  the  property.     This  he 
mi^ht  do  to  whomsoever  he  pleased.     The  plaintiff  does  not 
contest  that  right,  but  only  seeks  to  withdraw  her  own  prop- 
erty from  the  operation  of  a  conveyance  which*,  it  is  claimed, 
has  despoiled  her  of  it.     This  she  may  do  with  the  greatest 
propriety,  as  the  legacy  received  by  her  was  part  of  her  hus- 
band's estate  and  not  her  own."     In  Payne  v.  Payne  the  Court 
referred  to  the  case  as  Beard  v.  Knox,  saying:  "  We  have  no 
doubt  of  its  correctness;  and  we  only  aifirm  and  follow  it  in 
holding  as  we  do  in  the  present  case,  that  the  plaintiff  only 
took  one  undivided  half  of  the  common  property  in  her  own 
right,  by  virtue  of  the  community  existing  between  herself 
and  husband;  and  that  the  remaining  half  was  subject  to  his 
testamentary  disposition."     These   cases   do  not  disturb  thie 
doctrine  of  election  as  laid  down  in  the  authority  to  which  we 
have  above  referred.     The  acceptance  of  the  legacy  by  the 
widow,  in  Beard  v.  Knox,  was  not  inconsistent  with  her  claim 
to  one  half  of  the  common  property.     From  the  record  of 
that  case,  now  on  file  in  the  office  of  the  Clerk  of  this  Court, 
it  appears  that  the  testator  did  not  undertake  to  devise  to  his 
daughter  anything  more  than  his  own  interest  and  estate  in 
the  common  property. 

A  testamentary  provision  in  lieu  of  a  devisee's  or  legatee's 
proprietary  right,  in  order  to  render  it  such  upon  acceptance 
of  it,  must  be  declared  in  terms  to  be  given  in  lieu  of  such 
right;  or  that  intention  must  be  deduced  by  clear  and  mani- 
fest implication  from  the  will,  founded  upon  the  fact  that  the 
claim  to  such  propretary  right  would  be  inconsistent  with 
the  will  or  so  repungnant  to  its  dispositions  as  to-  disturb  and 
defeat  them.  (4  Kent's  Com.  58;  Fuller  v.  Yates,  8  Paifje, 
330.)  In  Payne  v.  Paynp  the  doctrine  of  election  was  in  no 
sense  involved,  and  the  Court  did  not  say  anything  touching 
the  point  now  in  controversy. 
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The  case  of  Theall  v.  The/ill,  7  La.  R.  226,  cited  by  appel- 
lant, sustains  the  doctrine  that  a  wife  entitled  to  half  the 
ffananciales,  may  accept  a  bequest  under  the  will  of  her  hus- 
band without  thereby  surrendering  her  proprietary  right  to 
half  the  community  property.  In  that  case  the  testator,  after 
making  several  specific  legacies  to  his  collateral  relatives, 
bequeathed  to  his  wife  certain  designated  personal  property, 
and  then  gave  of  the  remainder  of  his  property  one  half  to  his 
wife  and  the  other  half  to  other  persons.  Mrs.  Theall  claimed 
that  she  was  entitled  to  the  specific  legacy  made  to  her,  and 
to  one  half  of  the  residue  of  her  husband's  property  after  pay- 
ment of  the  specific  legacies  under  the  will,  and  also  to  one 
half  of  the  community  property  in  her  own  right;  and  the 
Court  held  that  she  was  so  entitled,  on  the  ground  that  such 
was  the  testator's  intention  ascertained  by  reference  to  the 
language  of  his  will.  In  the  case  here  referred  to  the  Court 
say  a  testator  must  be  presumed  to  know  that  his  own  prop- 
erty only  can  be  the  subject  of  his  disposition,  and  that  he 
cannot  dispose  of  the  property  of  others.  The  case  of  Theall 
is  in  our  judgment  in  consonance  with  other  authorities  which 
we  have  cited.  Her  acceptance  of  the  specific  and  general 
bequests  made  to  her  was  in  no  sense  repugnant  to  the  pro- 
visions of  the  will.  The  will  in  all  its  provisions  could  have 
complete  effect,  notwithstanding,  and  that  too  according  to 
the  apparent  intent  of  the  testator.  The  intention  of  the  tes- 
tator is  to  be  kept  in  view  as  the  pole  star  in  the  construction 
or  interpretation  of  his  will;  and  it  is  not  to  be  presumed  in 
the  absence  of  a  manifest  intent  on  his  part,  that  he  designed 
to  make  disposition  of  any  property  not  his  own  But  when 
it  does  so  appear,  and  the  ovmer  of  such  property  accepts  a 
legacy  or  devise  under  the  will,  which  acceptance  necessarily 
operates  to  give  effect  to  the  will  as  an  entire  disposition  by 
the  testator,  such  acceptance  must,  by  the  conditions  on  which 
it  is  founded,  be  held  to  be  a  confirmation  of  the  dispositions 
of  the  vrill.  This  results  logically  from  the  conditions  in- 
volved, forbidding  and  rendering  impracticable  the  contempo- 
raneous assertion  of  claims,  which  cannot  consist  together  in 
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support  of  the  wilL  {Oretton  v.  Harvard,  1  Swanst.  420- 
430,  and  the  learned  note  of  Swanston;  Sanford  v.  Jackson, 
10  Paige,  270.) 

While  it  is  the  law  that  a  testator  can  only  diapose  of  his 
own  property,  hejnay  assume  Jo  dispose  of  that  which- belongs 
to  another,  and  such  disposition  may  be.  ratified  and  cpnfirmed 
bj-it8..owner,Jjy  the  acceptance,  under^  the  will,  of  a  donation, 
necessarily  implying  such  ratification  and  confirmation.  The 
act  of  the  testator  attempting  to  dispose  of  the  property  of 
another,  and  the  act  of  the  owner  of  such  property  in  accept- 
ing the  benefit  provided  for  him  by  the  testator,  united,  com- 
plete the  disposition,  which,  without  the  act  of  confirmation, 
would  be  of  no  effect.  That  the  testator  attempted  to  deal 
with  the  Blucher  Kancho  as  his  own  property,  is  evident  from 
the  language  of  his  will  in  respect  to  it.  He  uses  the  language 
of  a  sole  proprietor,  as  it  would  seem,  ex  industria.  He  speaks 
of  it  as  ''  my  Blucher  Rancho  "  not  less  than  five  times  in  his 
will. 

The  widow  having  accepted  the  devises  and  bequests  pro- 
vided for  her  by  the  will,  thereby  made  her  election  and  con- 
firmed the  disposition  made  by  her  husband  of  the  common 
property;  because  to  hold  otherwise  would  so  far  frustrate 
and  disappoint  the  objects  and  intentions  of  the  testator  as  to 
deprive  his  children  by  his  former  marriage,  and  their  children, 
in  a  great  measure,  if  not  entirely,  of  the  portion  of  the  prop- 
erty which  he  evidently  designed  they  should  have. 

In  the  tenth  clause  of  the  will  the  testator  declared  his 
intention  to  dispose  of  the  three  leagues  of  the  Blucher 
Bancho,  not  specifically  devised,  or  so  much  thereof  as  might 
be  necessary  for  the  purpose  of  raising  means  for  the  payment 
of  debts  and  liabilities  subsisting  against  him ;  but  anticipating 
that  he  might  not  accomplish  this  object  during  his  life,  he 
directed  his  executrix  and  executors,  in  that  event,  to  carry 
into  effect  his  design.  He  thus  appointed  and  charged  these 
three  leagues  of  land  for  the  especial  purpose  of  paying,  not 
only  the  debt  secured  by  mortgage  on  the  Blucher  Rancho, 
but  also  that  secured  by  mortgage  on  the  Bodega  property,  as 
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well  as  all  other  dsbts  which  he  might  owe  at  the  time  of  his 
death;  and  also  the  expenses  of  his  funeral  and  of  the  settle- 
ment of  iiis  estate.  By  this  means  he  provided  to  relieve  the 
Bodega  property,  which  he  gave  to  his  wife  and  her  children, 
of  the  encumbrance  upon  it;  and  further  provided  that  of  the 
proceeds  of  the  sale  of  the  three  leagues  appropriated  for  the 
payment  of  his  debts  which  might  thereafter  remain,  his  wife 
should  have  one  third  and  his  children  living  at  the  time  of 
his  death  the  other  two  thirds.  That  the  testator  intended 
the  entire  Blucher  Eancho  should  be  devoted  to  the  objects 
expressed  in  his  will,  we  think  there  can  be  no  rational  doubt 

Deed  by  an  attorney  in  fact  must  he  signed  with  principalis 

name. 

The  deed  executed  by  Stephen  Henry  Smith  to  Polhemus 
was  not  the  deed  of  Stephen  Smith.  Stephen  Henry  Smith 
signed  it  with  the  description  "  Attorney  in  fact  of  Stephen 
Smith,"  appended  to  his  name.  This  was  not  an  execution 
of  the  deed  in  the  name  of  his  constituent  and  therefore  was 
not,  even  if  the  transaction  was  honest  and  fair  in  its  inception 
and  attempted  consunmaation,  effectual  to  transfer  the  prop- 
erty therein  described.  So  that  nothwithstanding  this  deed, 
the  Blucher  Rancho  was  the  property  of  Steph^i  Smith  and 
his  wife  on  the  day  of  his  death.  The  added  words:  "Attor- 
ney in  fact  of  Stephen  Smith,"  are  descripto  personos  merely 
of  him  who  ftgned  the  deed.  The  fact  liiat  Stephen  Henry 
Smith  was  the  attorney  of  the  person  described  in  the  deed  as 
the  grantor,  and  that  he  intended  to  bind  his  principal  thereby, 
does  not  obviate  the  objection.  It  may  be  admitted  that  the 
attorney  intended  to  bind  his  principal  by  tiie  deed  executed 
—  but  intention  alone  was  not  enough.  The  use  of  legal 
means  for  accomplishing  the  object  were  essential  and  indis- 
pensable to  effect  the  transfer  of  the  property.  The  rule  is 
well  established  that  when  a  person  having  power  to  sell  and 
convey  real  estate  for  another,  undertakes  to  exercise  the 
power,  the  act  performed  must  be  in  the  name  of  the  princi- 
pal, or  it  will  not  bind  him.     (Elwell  v.  Shaw,  16  Mass.  42  j 
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Townsend  v.  Coming,  23  Wend.  439^  and  the  cases  therein 
cited.) 

Bight  of  one  who  beUeves  himself  a  irudee  to  he  reimhureed 
for  advances  made  to  trust  estate. 

The  appellant  supposed  that  he  had  acquired  Ae  title  to 
the  Blucber  Rancho  by  means  of  the  deeds  executed  by  Ste- 
phen Henry  Smith  and  Polhemus,  and  that  he  held  the  title  so 
far  as  the  plaintiffs  were  concerned,  in  trust  for  them,  and  he 
claims  that  nvhatover  he  did  in  the  premises  subsequent  to 
that  time,  was  in  discharge  of  his  duties  as  trustee  to  the 
extent  of  the  interests  of  the  plaintiffs^  and  all  others  concerned 
in  the-  property  as  beneficiaries  under  the  will  of  Stej^en 
Smith.  He  accordingly  paid  the*  sums  due  and  secured  by  the 
two  mortgages-  mentioned,  and  adopted  means,  for  the  preser^ 
ration  of  the  property  and  for  securing  the  confirmation  of  the 
title.  For  these  advancements  the  deoree  of  the  Court  below 
justly  provides  he  shall  be  paid. 

By  the  decree  of  foreclosure  of  the  mortgage  on  the  Blucher 
Kancho  and  the  sale  of  the  premises  thereunder  and  the  con- 
veyance finally  executed  to  the  appellant,  he  became  invested 
with  the  legal  title  to  the  property.  Before  then,  on  the  4th 
of  December,  1856,  Manuella  T.  Smith  had  by  deed  remised, 
released  and  forever  discharged  the  appellant,  and  Polhemus, 
and  Stephen  Henry  Smith,  of  and  from  all  actions,  causes  of 
action,  claim,  interest,  right  or  demand  which  she  individually 
or  as  executrix  could  or  might  legally  or  equitably  have,  of,  in, 
and  to  the  Blucher  Rancho,  and  every  part  and  parcel  thereof ; 
and  also  of  and  from  all  actions  and  causes  of  action  which 
she  individually  or  as  executrix  or  otherwise  should  or  might 
have  against  them  by  reason  of  any  deed,  matter  or  thing 
whatsoever  connected  with  the  Blucher  Rancho,  or  in  any 
way  aifecting  the-  title  to  the  same^  as  then  vested  and  exist- 
ing in  them,  or  either  of  them. 

It  is-  not  claitmed  that  the  relation  of  trustee  and  cestui  que 
trust  subsistJcd  between  the  appellant  and  Mrrs.  Smith  after  the 
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execution  of  this  deed  of  release,  if  in  fact  it  existed  before 
then.  In  consideration  of  the  covenant  on  the  part  of  Bov- 
man  to  pay  the  debts  of  the  estate  and  to  indemnify  it  and 
herself  against  liabilities^  she  seems  to  have  been  willing  to 
release  and  surrender  her  rights  and  interests  therein,  and 
undertook  to  do  so  by  the  deed  of  release  of  December,  1856. 
This  release,  we  think,  had  the  effect  to  transfer  to  Bowman, 
Polhemus,  and  Stephen  Henry  Smith  her  residuary  interest  in 
and  share  of  the  three  leagues  of  land  appointed  for  the  pay- 
ment of  the  testator's  debts  and  liabilities,  as  specified  or 
indicated  in  the  tenth  clause  of  the  will.  This  deed  of  release 
could  not  operate  to  divest  the  rights  of  the  children  of  Ste- 
phen Smith  to  the  two  thirds  of  the  residuum  of  these  three 
leagues  of  land,  but  it  operated  to  transfer  to  Bowman,  Polhe- 
mus, and  Stephen  Henry  Smith  the  interest  of  the  person  who 
executed  it  in  the  contingent  surplus  of  the  proceeds  which 
might  arise  from  the  sale  of  the  three  leagues  appointed  and 
appropriated  for  the  payment  and  discharge  of  debts  and  lia- 
bilities. We  see  no  reason  for  setting  aside  the  decree  of  for«^ 
closure  of  the  mortgage  on  the  Blucher  Rancho,  nor  the  sale 
and  conveyance  made  by  virtue  thereof,  which  became  con- 
summate in  the  transfer  of  the  title  of  the  persons  who  were 
defendants  in  that  action,  to  the  appellant,  who  by  reason  of 
the  circumstances  and  of  his  own  election  and  that  of  the  par- 
ties interested  under  the  will,  had  become  and  thus  remained 
their  trustee,  holding  the  legal  title  to  the  property  for  their 
benefit ;  nor  do  we  discover  any  reason  for  declaring  null  and 
void  the  bond  executed  by  Bowman  and  the  compromise 
entered  into  and  the  release  executed  by  Mrs.  Smith.  She 
does  not  ask  to  have  the  same  so  declared  and  decreed,  and  it 
was  not  the  duty  of  the  Court  to  extend  to  her  a  real  or  sup- 
posed benefit  that  she  manifested  no  desire  to  obtain. 

Neither  party  has  objected  to  the  account  as  taken  and 
stated,  nor  to  the  mode  of  making  up  any  deficiency  that 
might  possibly  remain  to  be  paid  to  Bowman  after  exhausting 
the  residue  of  the  three  appointed  leagues  for  the  purpose* 
de-'iffnated  by  the  tenth  clause  of  the  will.     By  the  account 
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stated,  Bowman  made  sales  of  portions  of  the  Blueher  Rancho, 
amounting  to  two  thousand  four  hundred  and  sixty-three  and 
a  half  acres,  for  which  he  is  charged  in  the  account  with  thirty- 
one  thousand  one  hundred  and  thirty-seyen  dollars  and  seventy- 
three  cents.  These  sales  were  properly  allowed  by  the  Court 
below  to  stand  as  valid. 

The  appellant  objects  to  the  rate  of  interest  —  U^n  per  cent 
per  annum  —  allowed  to  him  on  the  principal  sums  due  him, 
for  advancements  made  in  discharge  of  debts  in  his  capacity  of 
trustee,  and  otherwise  for  the  payment  of  moneys  necessarily 
expended  by  him  for  the  protection  and  preservation  of  the 
estate.  He  claims  that  such  rate  of  interest  will  not  indem- 
nify him  for  his  outlay,  and  insists  that  he  is  entitled  in  equity 
to  a  higher  rate  of  interest,  and  that  it  is  competent  for  the 
Court  to  afford  him  indemnity  in  this  particular.  Under  the 
circumstances  of  the  case  we  are  not  disposed  to  change  the 
decree  of  the  District  Court  in  this  respect.  It  is  higfily 
probable  he  will  be  well  compensated  for  all  advancements 
made  by  him*  in  the  performance  of  his  voluntarily  assumed 
trust.  If  the  remaining  portion  of  the  three  appointed  leagues 
bring  upon  sale  as  much  in  proportion  as  did  the  land  already 
sold  by  him,  there  will  be  a  surplus  remaining  after  he  shall 
have  been  paid  as  provided  by  the  decree  in  this  case,  and  of 
that  surplus  he  will  be  entitled  in  his  own  right  to  one  third, 
while  the  children  of  the  testator  will  be  entitled  to  the  other 
two  thirds  of  it. 

Having  thus  ascertained  and  determined  the  rights  of  the 
respective  parties,  it  is  now  adjudged  and  decreed  that  so 
much  of  the  judgment  and  decree  of  the  Court  below  entered 
on  the  19th  day  of  October,  1860,  as  holds,  adjudges  and 
decrees  that  the  agreement  entered  into  on  the  7th  of  August, 
1856,  between  Manuella  T.  Smith,  executrix  of  the  last  will 
and  testament  of  Stephen  Smith,  deceased,  and  the  defendant 
Bowman,  and  the  bond  executed  on  the  same  day  by  said 
Bowman  to  the  said  Manuella  T.  Smith,  executrix,  etc,  to  be 
null  and  void,  and  of  no  effect,  be  and  the  same  is  hereby 
reversed. 
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And  it  is  further  adjudged  and  decreed  that  so  mudi  of  the 
said  judgment  and  decree  of  the  Court  below  as  holds,  adjudges 
and  decrees  that  the  rdease  executed  on  the  4th  of  December, 

1856,  by  Manuella  T.  Smith,  in  her  own  right  and  also  as  exec- 
utrix, etc,  to  said  Bowman,  Polhemus,  and  Stephen  Henry 
Smith,  to  be  null  and  void  and  of  no  effect,  be  and  the  same 
is  hereby  reversed. 

And  it  is  further  adjudged  and  decreed  that  so  much  of  said 
judgment  and  decree  of  the  Court  below  as  holds,  adjudges 
and  decrees  that  the  deed  executed  on  the  10th  day  of  June, 

1857,  to  said  Bowman  under  the  decree  of  foreclosure  of  the 
mortgage  on  the  Blueher  Rancho,  and  of  the  sale  of  said  rancho, 
to  be  null  and  void  and  of  no  effect,  be  and  the  same  is  hereby 
reversed. 

And  it  is  further  adjudged  and  decreed  that  as  to  the  parts 
and  portions  of  said  judgment  and  decree  entered  on  the  19th 
day  of  October,  1860,  not  reversed  as  above  specified,  be  and 
the  same  is  hereby  affirmed. 

And  it  is  further  adjudged  and  decreed  that  the  judgment 
and  decree  of  the  Court  below,  made  and  entered  on  the  26th 
of  December,  1863,  be  set  aside,  except  as  to  the  confirmation 
of  the  report  of  the  referee,  and  in  lieu  thereof,  that  a  judg- 
ment and  decree  be  dravni  up  by  the  attorneys  for  the  parties 
and  submitted  to  this  Court,  that  the  same  may  be  settled  as 
the  judgment  and  decree  to  be  entered  in  this  action,  at  which 
time  the  judgment  respecting  costs  will  also  be  entered. 

[NOTB. —  The  opinion  in  this  caie  was  delivered  at  the  April  term,  186S.  The 
parties  concerned  subsequently  settled  the  matters  in  controversy  betw«en  them, 
and  hence  the  Judgment  in  form  directed  to  be  drawn  up  and  submitted  to  the 
Conrt  was  not  prepared.] 
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BENJAMIN  F.  MYERS  v.  REBECCA  A.  MOTT,  Admiw- 

ISTSATE  OF  THE  ESTATE  OF  W.  A.  MOTT,  DECEASED. 

0BA.TH  OF  THB  DBFBNDANT  DUBING  THE  PeNDBNCY  OF  AN  ACTION. —  ID  ED 

action  to  recover  Judgment  on  a  promissory  note,  the  suggestion  of  the 
death  of  the  defendant,  and  the  substitution  of  his  administrator,  and  the 
continuance  of  the  suit  against  him,  sul>Jects  the  proceedings  to  such  rules 
of  the  Probate  Act  as  are  applicable  to  proceedings  for  the  collection  of 
claims  against  an  estate  of  a  deceased  person. 
JUDOMBNT  AGAINST  AN  ADMINISTRATOR. —  Where  the  ouly  cause  of  action  Is 
the  indebtedness  of  the  estate  of  the  deceased  to  the  plaintiff,  a  Judgment 
in  personam  cannot  be  rendered  against  the  administrator. 

JUDGMENT  AGAINST  ADMINISTRATOR  ENFORCING  ATTACHMENT  LiBN. —  If  the  de- 
fendant dies  after  the  service  of  summons  and  the  levy  of  an  attachment 
on  his  property,  and  before  Judgment,  and  the  administrator  is  substituted, 
and  the  action  continued  against  him,  the  Court  cannot  render  a  Judgment 
enforcing  the  lien  of  the  attachment  by  a  sale  of  the  attached  property,  and 
an  application  of  the  proceeds  to  the  satisfaction  of  the  demand. 

Bkfobcbment  of  Attachment  Lien. —  An  attachment  lien  upon  property  can 
be  enforced  only  by  a  sale  of  the  attached  property  under  execution. 

Death  of  Defendant  destroys  Attachment  Lien. —  If  the  defendant  die 
after  the  levy  of  an  attachment  upon  his  property,  and  before  Judgment,  his 
death  destroys  the  lien  of  the  attachment,  and  the  attached  property  passes 
into  the  hands  of  the  administrator,  to  be  administered  on  In  due  course  of 
administration. 

[859] 
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Argument  for  Respondent 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
P.  L.  Edwards,  for  Appellant. 

The  attachment  was  dissolved  by  the  death  of  the  debtor. 
The  statute  creating  the  remedy  is  in  derogation  of  the  oom- 
mon  law  and  must  be  strictly  construed. 

The  whole  policy  of  the  law  is  to  the  effect  that  the  prop- 
erty of  a  decedent  should  be  distributed  pro  rata  and  accord- 
ing to  class,  and  not  m  invitum  as  now  sought. 

The  law  expressly  declares  that  "  no  sale  of  any  property  of 
an  estate  of  a  deceased  person  shall  be  valid  unless  made 
under  an  order  of  the  Probate  Court,  except  as  otherwise  pro- 
vided in  this  or  other  Acts."     (Belknap's  Probate,  Sec  148.) 

Upon  the  question  of  a  dissolution  of  the  attachment  by  the 
death  of  the  defendant,  Mr.  Edwards  cited  Pancost  v.  Washr 
ington,  5  Cranch,  707 ;  Sweringen  v.  Administraiors  of  Eherius, 
7  Mo.  421;  Harrison  v.  Rufus,  13  Mo.  446;  Kennedy  v.  Ra- 
quet,  1  Bay,  434;  Sargent  on  Attachments,  136;  4  Dallas,  60; 
Parsons  v.  Merrill,  6  Met.  359;  and  Drake  on  Attachments, 
Sees.  433  to  436. 

Charles  A.  Tuttle,  for  Respondent,  upon  the  question  of  the 
enforcement  of  the  lien  by  a  sale  of  the  attached  property, 
cited  Thatcher  v.  Bancroft,  14  Abbott's  P.  R.  248.  He  also 
argued  that  the  Court  having  acquired  jurisdiction  before  the 
death,  the  sixteenth  section  of  the  Practice  Act,  declaring  that 
actions  shall  not  abate  by  the  death,  came  into  play ;  that  the 
action  which  was  continued  against  the  administrator  was  the 
action  commenced  against  the  intestate,  and  not  the  action 
contemplated  by  the  one  hundred  and  fortieth  section  of  the 
Probate  Act;  that  section  one  hundred  and  forty  referred  to 
actions  commenced  against  the  administrator,  as  was  held  in 
Thatcher  v.  Bwruroft,  where  the  Court  did  not  have  jurisdic- 
tion before  death;  that  the  continuation  of  the  action  against 
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the  administrator  after  Mott's  death,  had  the  same  eflFect  as  a 
continuation  against  a  successor  in  interest  of  the  defendant  in 
property  would  have;  that  the  judgment  must  be  of  any  par- 
ticular character  lest  the  attachment  lien  be  lost,  was  not 
required  by  any  provision  of  the  Practice  Act;  that  the  lan- 
^lage  of  the  Act  was  generaL 

"The  pkintifF  may  have  the  property  of  the  defendant 
attached  as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered."  (Practice  Act,  Sec.  120.)  "The  prop- 
erty attached  shall  be  retained  by  the  sheriff  to  answer  any 
judgment  that  may  be  recovered  in  the  action."  (Practice  Act, 
Sec.  130.)  "If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  shall  satisfy  the  same  out  of  the  attached  property." 
(Practice  Act,  Sec  132.)  That  there  was  evidently  a  mis- 
take in  the  supposition  that  the  Act  anywhere  required  for 
this  purpose  that  the  judgment  must  be  against  the  original 
defendant  in  the  action.  ■  That  the  only  judgments  upon  which 
executions  were  prohibited  by  the  Probate  Act,  were  those 
mentioned  in  the  one  hundred  and  fortieth  section,  and  those 
were  judgments  in  suits  commenced  against  administrators, 
and  not  judgments  in  actions  commenced  and  jurisdiction 
acquired  before  death,  but  continued  against  them;  that  the 
two  hundred  and  tenth  section  of  the  Practice  Act  provided 
for  executions  in  every  conceivable  case,  and  among  others  for 
executions  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  etc. ;  that  section  two  hundred 
and  seventeen  provided  that  "  all  property  and  rights  of  prop- 
erty seized  and  held  under  attachment  in  the  action  shall  be 
liable  to  execution."  If  liable  to  execution,  was  not  the  Court 
vested  with  the  power  to  order  one  to  be  issued?  He  also 
cited  Conara  v.  The  Atlantic  Insurance  Company,  1  Peters, 
386;  2  Cranch,  858;  3  Cranch,  73;  8  Cranch,  431;  2  Sand- 
ford,  528 ;  1  McLean,  95 ;  7  Peters,  464 ;  and  7  Metcalf,  340, 
upon  the  question  of  a  dissqlution  of  the  attachment  by  the 
death  of  the  defendant. 
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By  the  Court,  Rhodes,  J, 

At  the  commencement  of  this  action,  which  was  brought 
upon  several  promissory  notes,  a  writ  of  attachment  was  issued 
and  levied  upon  certain  real  and  personal  property  of  the  de- 
fendant. After  the  service  of  the  summons  and  the  attachment, 
but  before  the  time  for  answering  had  expired,  the  defend- 
ant died  intestate.  His  widow  was  appointed  as  administratrix 
of  his  estate,  and  upon  his  death  being  suggested,  the  action 
was  continued  against  his  administratrix.  The  notes  were 
presented  to  the  administratrix  for  allowance  as  claims  against 
the  estate,  and  were  rejected;  and,  although  she  subsequently 
and  before  judgment  indorsed  her  allowance  on  the  notes,  that 
will  not  affect  the  merits  of  the  case,  but  would  go  only  to  a 
question  of  costs.  The  Court  having  denied  the  defendant's 
motion  for  a  dissolution  of  the  attachment,  rendered  judg- 
ment for  the  plaintiff,  which  was  substantially  as  follows: 
That  the  plaintiff  recover  of  the  defendant  the  amount  of  the 
promissory  notes,  to  be  paid  in  the  gold  coin  of  the  United 
States ;  that  the  Sheriff  proceed  to  sell  in  like  manner  as  imder 
execution  the  personal  property  taken  under  the  attachment; 
that  if  the  personal  property  should  be  insufficient  for  the 
satisfaction  of  the  judgment,  he  should  in  like  manner  pro- 
ceed to  sell  the  real  property  attached;  that  if  the  proceeds 
of  such  sales  should  be  insufficient  to  satisfy  the  judgment, 
the  balance  of  the  judgment  be  paid  in  due  course  of  adminis- 
tration; and  that  any  surplus  remaining  after  the  satisfaction 
ef  the  judgment  out  of  the  proceeds  of  the  sales,  be  paid  to  the 
administratrix. 

The  defendant  appeals  from  the  judgment,  and  from  the 
order  refusing  to  dissolve  the  attachment.  The  order  is  not  an 
Appealable  order,  (Alender  v.  Fritz,  24  CaL  447,)  but  all  the 
material  points  made  in  regard  to  the  attachment  arise  also  in 
the  appeal  from  the  judgment. 
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Form  of  judgment  against  an  administrator. 

The  first  question  we  shall  consider  relates  to  the  form  in 
^which  the  judgment  for  the  amount  due  upon  the  promissory 
notes  ought  to  be  rendered.  It  will  be  seen  that  the  complaint 
is,  in  substance,  the  usual  complaint  upon  a  promissory  note 
in  a  suit  by  the  payee  against  the  maker,  and  contains  no  alle- 
gations entitling  the  plaintiff  to  any  relief  beyond  the  ordinary 
judgment  in  personam. 

The  suggestion  of  the  death  of  the  maker  of  the  notes,  and 
the  substitution  of  his  administratrix,  and  the  continuance  of 
the  suit  against  her,  subjected  the  proceedings  to  such  rules  of 
the  Probate  Act  as  are  applicable  to  proceedings  for  the  collec- 
tion of  claims  against  an  estate  of  a  deceased  person.  It  was 
in  this  view  that  the  plaintiff  presented  his  claim  to  the  admin- 
istratrix for  allowance.  An  administratrix  is  the  creature  of 
the  Probate  Act,  and  her  liability  must  be  measured  by  that 
Act.  There  is  no  provision  in  the  Act  subjecting  her  to  a 
judgment  in  personam,  upon  the  sole  ground  that  the  estate  of 
the  deceased  is  indebted  to  the  plaintiff.  Under  any  system 
with  which  we  are  acquainted,  the  further  all^ation  of  assets, 
ft  devastavit,  or  some  other  ground  of  personal  responsibility, 
is  necessary  to  support  such  a  judgment.  But  this  point  is 
settled  by  section  one  hundred  and  forty  of  the  Probate  Act, 
which  provides  that  "the  effect  of  any  judgment  rendered 
against  any  executor  or  administrator,  upon  any  daim  for 
money  against  the  estate  of  his  testator  or  intestate,  shall  be 
only  to  establish  the  claim,  in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator,  and  the  Pro- 
bate Judge,  and  the  judgment  shall  be  that  the  executor  or 
administrator  pay,  in  due  course  of  administration,  the  amoimt 
ascertained  to  be  due." 

The  judgment  should  have  been  rendered  in  the  form  indi- 
cated in  that  section,  for  the  section  is  mandatory,  and  speci- 
fies the  only  judgment  that  may  be  rendered  against  the 
estecutor  or  administrator,  on  a  claim  against  the  estate^ 
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JvdgmetU  enforcing  attachment  lien. 

The  Bext  question  is  whether  that  portion  of  the  judgment 
ordering  the  property  that  had  been  attached,  to  be  sold  for 
the  payment  of  the  judgment,  is  authorized  by  law.  No  pro- 
vision of  the  Practice  Act  is  cited  that  justifies  such  an  order. 
When  the  judgment  is  rendered  against  the  debtor  in  his  life- 
time, we  find  no  authority  for  an  order  of  that  character  in  an 
action  of  the  nature  of  the  one  before  us,  and  it  is  difficult  to 
see  how  the  mere  fact  of  the  substitution  of  the  legal  repre- 
sentative in  the  place  of  the  debtor  could  autliorize  the  order 
without  the  aid  of  a  statutory  provision  permitting  it.  The 
principle  is  cardinal  and  uniform  that  the  judgment  for  the 
plaintiff  must  be  founded  on  and  authorized  by  the  allegations 
of  the  complaint  The  attachment  and  levy  formed  no  part 
of  the  pleadings  and  were  not  competent  evidence  of  any  fact 
stated  therein,  but  came  before  the  Court  incidentally  and  on 
a  motion  that  had  no  relation  to  the  merits  of  the  action.  The 
order  is  in  its  nature  a  decree  enforcing  a  lien,  and  is  as  clearly 
unauthorized  as  would  have  been  a  decree  enforcing  a  vendor's 
lien,  if  it  had  happened  in  the  case  that  the  plaintiff  in  proving 
the  consideration  of  the  notes  had  shown  that  they  were  given 
for  the  purchase  money  of  certain  real  property  belonging  to 
the  estate  of  the  intestate.  The  impropriety  of  the  judgment 
is  made  manifest  by  supposing  that  a  portion  of  the  attached 
property  is  exempt  from  execution,  that  another  portion  is  the 
separate  property  of  the  widow  of  the  deceased,  and  that  a 
portion  or  all  of  the  real  property  attached  constituted  the 
homestead  of  the  deceased  and  his  wife.  Certainly  those 
questions  could  not  bo  tried  without  proper  issues  were 
framed,  and  it  is  impossible  to  see  how  the  administratrix 
could  have  raised  them  in  the  suit  on  the  notes,  unless  she  is 
required  to  answer  not  only  the  complaint,  but  the  Sheriff's 
return  to  the  attachment  also.  This  she  would  be  bound  to 
do  or  be  precluded  thereafter  from  asserting  her  claim  to  the 
property,  by  the  judgment  of  the  Court  ordering  the  poperty 
to  be  sold,  if  such  judgment,  based  upon  the  single  fact  that 


Jan,,  1866.]  Myeils  v.  Mott.  365 

Opinion  of  the  Court  —  Rhodes,  J.  * 

the  property  has  been  seized  under  attachment,  can  be  main- 
tained. The  Court,  in  rendering  judgment  in  an  action  in 
which  an  attachment  has  been  procured  and  served,  has  no 
duty  to  perform  in  reference  to  the  attachment  proceedings. 
The  Sheriff  does  not  act  in  obedience  to  the  judgment,  but  to 
the  behests  of  the  statute,  in  enforcing  the  attachment  lien,  by 
the  sale  of  the  property  attached. 

This  virtually  disposes  of  the  appeal,  but  to  rest  the  cause 
here  would  lea^e  the  real  point  of  controversy  untouched,  and 
it  would  necessarily  arise  on  further  proceedings,  surrounded, 
perhaps,  with  additional  difficulties.  The  question  is,  whether 
the  attachment  lien  survives,  in  case  of  the  death  of  the 
defendant,  before  the  expiration  of  the  time  for  filing  his 
answer  in  the  action  in  which  the  attachment  issued. 

An  attachment  is  a  process  under  which  the  debtor's  prop- 
erty may  be  seized  and  held  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered  against  him  in  the  action, 
unless  he  gives  security  for  the  payment  of  the  judgment,  in 
the  manner  provided  by  the  statute.  Its  scope,  purpose  and 
effect ;  its  capacity  to  create  a  lien ;  the  efficacy,  duration  and 
the  mode  of  enforcement  of  the  lien,  are  not  other  or  greater 
than  the  statute  has  prescribed.  The  plaintiff  cannot  claim  as 
matter  of  right  the  benefit  of  the  attachment,  as  something 
growing  out  of  or  necessarily  connected  with  the  contract,  as 
he  may  the  benefit  of  an  action  to  recover  his  debt;  for  the 
attachment  is  merely  an  auxiliary  to  the  action,  and  the  Legis- 
lature may  give,  withhold  or  limit  it,  at  their  pleasure,  with- 
out impairing  any  substantial  right  of  either  party.  The  lien 
acquired  by  means  of  the  attachment  does  not  necessarily 
attend  the  action,  without  regard  to  the  judgment  that  may 
be  rendered.  Its  purpose  is  to  secure  the  payment  of  the 
judgment,  and  this  is  accomplished  by  its  holding  the  prop- 
erty until  the  judgment  is  rendered — and  in  case  of  real  prop- 
erty, until  the  judgment  is  or  may  be  docketed  —  so  that  the 
attached  property  may  be  taken  and  sold  under  an  execution 
to  be  issued  upon  the  judgment.  No  property  may  be  taken 
in  attachment  that  is  not  liable  to  seizure  under  the  execution 
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when  issued ;  and  the  only  way  in  whidi  the  ^levying  of  the- 
attachment  upon  the  property  operates  as  security  for  the 
satisfaction  of  the  anticipated  judgment,  is  by  its  capacity  to 
hold  the  property  to  await  the  execution  to  be  issued.  This 
is  necessarily  implied  by  section  one  hundred  and  thirty-two,, 
providing  for  the  sale  of  the  attached  property,  and  no  other 
mode  than  a  sale  under  execution  is  provided  by  the  statute,, 
for  enforcing  the  attachment  lien  upon  property  held  under 
the  writ  Property  that  has  been  converted  into  money,, 
because  the  interest  of  the  parties  required  its  sale  while  held 
under  attachment,  forms  no  exception  to  the  usual  course  of 
proceedings  respecting  property  held  under  attachment,  for 
the  money  in  the  officer's  hands,  though  not  required  to  be: 
levied  upon  under  the  execution,  because  not  required  to  be 
sold,  can  be  applied  to  the  satisfaction  of  the  judgment  only 
when  the  plaintiff  is  entitled  to  an  execution,  and  it  is  appro- 
priated in  the  same  manner  as  when  made  under  the  execu- 
tion. When  the  action  is  of  such  a  character,  or  when  its 
condition  has  become  such,  by  reason  of  a  change  of  parties  or 
other  cause,  that  a  judgment  in  personam  cannot  be  rendered 
against  the  defendant,  an  execution  in  the  usual  form,  com- 
manding the  Sheriff  to  satisfy  the  judgment  by  a  seizure  and 
sale  of  the  personal  and  real  property  of  the  defendant,  is  not 
authorized  to  be  issued.  A  personal  judgment  against  the* 
administratrix  in  this  case  was  not  the  kind  of  judgment,  as 
we  have  seen,  that  the  statute  required  or  permitted,  but  it 
should  have  been,  that  the  amount  ascertained  to  be  due  to* 
the  plaintiff  be  paid  by  the  administratrix  in  due  course  of 
administration.  A  payment  in  the  due  course  of  administra- 
tion, means  the  payment  by  the  legal  representative  of  the 
deceased,  acting  under  the  orders  of  the  Probate  Court,  out  of 
the  assets  of  the  estate  of  the  deceased,  and  in  the  manner  and 
order  that  other  debts  of  the  same  rank  are  by  the  Prol>ate 
Act  required  to  be  paid.  It  will  not  be  contended  that  sl 
judgment  in  that  form,  authorized  the  issuing  of  an  execution  ; 
and,  indeed,  it  is  directly  forbidden  by  section  one  hundred 
and  forty  of  the  Probate  Act,  to  be  issued. 
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Death  of  defendant  destroys  the  lien  of  an  attachment. 

It  necessarily  results  from  these  statutory  provisions  and 
legal  principles,  defining  the  character  and  purpose  of  the 
attachment  lien  and  the  mode  of  its  enforcement,  that  when- 
ever the  case  is  such  that  a  judgment  cannot  be  legally  ren- 
dered, that  will  authorize  an  execution  against  the  personal 
and  real  property  of  the  defendant,  the  attachment  lien  at  oiiec 
ceases.  There  is  nothing  in  the  Practice  Act  that  counte- 
nances the  idea  that  the  attachment  is  of  the  nature  of  a  com- 
mon law  distress  of  the  defendant's  property,  to  be  held  until 
he  pays  the  plaintiff's  demand,  but  it  is  held  in  order  that  it 
may  be  subject  to  execution.  When  that  purpose  is  impossi- 
ble of  accomplishment  the  right  to  hold  the  property  for  that 
purpose  ceases. 

The  effect  on  the  attachment,  of  the  death  of  the  defendant, 
before  judgment,  is  considered  in  several  cases  cited  in  Dralve 
on  Attachment,  (Sec.  433),  and  in  most  of  them  it  is  held  that 
the  death  of  the  defendant  dissolves  the  attachment.  The 
statutes  of  the  several  States  providing  for  an  attachment  differ 
in  their  structure,  but  that  many  of  the  States  have  the 
same  general  purpose  as  that  of  this  State,  and  the  authorities, 
though  not  conclusive  because  of  the  difference  between  th^* 
statutes,  aid  in  some  measure  in  arriving  at  a  proper  construc- 
tion of  our  own  statutes.  (See  Davenport  v.  TiUon,  10  Met. 
320;  Swerin^en  v.  Eherius,  7  Mo.  421;  Harrison  v.  Benfro. 
13  Mo.  446;  Kennedy  v.  Raguet,  1  Bay,  484;  Crocker  v.  Rod- 
cliffy  1  Const.  R.  S.  C.  83.) 

Some  of  the  provisions  of  the  Practice  Act  and  of  the  Pro- 
bate Act  support  this  theory  in  respect  to  the  attachment 
lien.  It  is  provided  by  section  two  hundred  and  two  of  the 
Practice  Act,  that  if  the  defendant  die  after  verdict  or  deci- 
sion upon  an  issue  of  fact,  and  before  judgment,  the  Court  may 
render  judgment,  but  it  shall  not  be  a  lien  upon  the  real  prop- 
erty of  the  defendant,  but  shall  be  payable  in  the  course  of 
administration  on  his  estate.  This  would  be  a  very  incongru- 
ous provision,  if,  while  a  judgment  lien  was  prohibited,  an 
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attachment  lien  was  permitted  to  continue  in  force.  And 
besides  this,  the  creditor,  by  means  of  the  attachment,  mjghi 
nullify  the  provision  for  the  payment  of  the  judgment  in  the 
due  course  of  administration ;  for  if  the  assets  consisted,  of  per- 
sonal property  only,  he  would  be  enabled  to  withhold  from 
the  administrator,  all  the  property  with  the  proceeds  of  which 
the  judgment  might  be  paid,  while  the  creditor  was  at  the 
same  time  without  power  to  issue  an  execution,  under  which 
to  sell  the  property  and  make  his  debt. 

By  section  two  hundred  and  fifteen  of  the  same  Act,  as  it 
stood  previous  to  April  4:th,  1864,  execution  against  the  prop- 
erty of  a  defendant  who  had  died  after  judgment,  might  be 
issued  upon  the  permission  of  the  Probate  Court;  but  by  the 
amendment  of  1864,  in  force  when  the  judgment  in  this  case 
was  renedered,  authority  is  given  to  issue  execution  only  in 
case  of  judgments  for  the  recovery  of  real  or  personal  prop- 
erty. This  negatives  the  right  to  any  other  description  of  an 
execution,  and  when  considered  in  connection  with  the  pro- 
visions of  the  Probate  Act  treating  the  judgment  as  a  claiuj, 
it,  by  implication,  clearly  forbids  the  issuing  of  an  execution 
in  case  the  defendant  dies,  not  only  before  judgment,  but  at 
such  a  time  in  the  progress  of  Hie  action  that  a  judgment 
could  not  have  been  rendered  against  him.  And  besides  this, 
section  one  hundred  and  forty  of  the  Probate  Act  directs  that 
no  execution  shall  issue  upon  a  judgment  against  the  executor 
or  administrator  upon  a  claim  against  the  estate,  and  that  the 
judgment  shall  not  "  create  any  lien  upon  the  property  of  the 
estate,  or  give  the  judgment  creditor  any  priority  of  pay- 
ment." 

The  provisions  of  the  Probate  Act  providing  for  the  order 
of  payment  of  the  claims  against  the  estate  (Section  239)  are 
also  conclusive  upon  this  point.  The  section  is  as  follows: 
^'  The  debts  of  the  estate  shall  be  paid  in  the  following  order : 
First — ^Funeral  expenses.  Second — The  expenses  of  the  last 
sickness;  Third — ^Debts  having  preference  by  the  laws  of  tin* 
United  States.  Fourth  —  Judgments  rendered  against  the 
deceased  in  his  lifetime,  and  mortgages,  in  the  order  of  their 
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date.  Fifth — All  other  demands  against  the  estate."  The 
debt  in  this  case  is  not  included  in  either  of  the  first  four 
classes,  and  must  fall  within  the  fifth  class,  otherwise  it  is  not 
entitled  to  payment  out  of  the  estate.  No  preference  is  given 
to  any  debt  of  that  class  over  others  of  the  same  class,  and 
to  make  it  clear  that  no  preference  among  the  debts  of  any 
class,  except  those  in  the  fourth,  was  intended,  the  next  sec- 
tion declares  that  if  the  est-ate  be  insuflScient  to  pay  all  the 
•debts  of  any  one  class,  the  fund  must  be  distributed  pro  rata 
among  all  the  debts  of  that  class.  These  provisions  are  utterly 
inconsistent  with  the  proposition  that  the  attachment  lien  con- 
tinues, notwithstanding  the  death  of  the  debtor,  for  if  it  is  a 
subsisting  lien  the  debt  secured  thereby  must  of  necessity  be 
entitled  to  a  preference  over  other  debts  of  the  same  class. 

The  plaintiff's  position  is  not  strengthened  by  section  one 
hundred  and  eighty-six  of  the  Probate  Act.  That  section, 
among  other  things,  provides  that  the  administrator  upon 
making  sale  of  the  land  of  the  deceased  which  is  subject  to  a 
mortgage  or  other  lien,  shall  apply  the  purchase  money,  after 
paying  the  expenses  of  the  sale,  first  to  the  satisfaction  of  the 
mortgage  lien.  Before  he  could  claim  the  application  of 
the  purchase  money  to  his  debt  in  case  of  a  sale  under  the 
order  of  the  Probate  Court,  he  must  prove  the  very  point  in 
controversy  —  that  the  attachment  continues  a  lien  on  the  land 
in  the  hands  of  the  administrator.  He  cannot  claim  the  ben- 
efit of  this  section  to  sustain  the  lien  upon  the  personal  prop- 
erty, for  there  is  no  provision  that  the  proceeds  of  the  sale  of 
fiuch  property  when  sold  by  the  administrator  shall  be  applied 
to  discharge  a  lien. 

Here  no  lien  can  be  acquired  by  means  of  the  judgment, 
and  no  execution  is  permitted,  and  the  purpose  of  the  attach- 
ment becoming  impossible  of  accomplishment,  by  reason  of 
the  death  of  the  defendant,  it  must  of  necessity,  upon  the  hap- 
pening of  that  event,  have  ceased  to  be  a  line.  Assuming  that 
the  attachment  lien  is  included  in  the  term  "  lien  "  as  employed 
in  section  one  hundred  and  eighty-six,  we  are  led  to  this  absurd 
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conclusion,  that  the  administrator  of  an  estate  may  be  com- 
pelled by  the  Probate  Court  to  pay  a  demand  that  he  was 
then  resisting  in  another  Court,  and  might  ultimately  have 
materially  reduced  or  entirely  defeated. 

It  would  seem  that  if  the  Legislature  had  intended  that  the 
lien  of  an  attachment  should  be  preserved  in  the  event  of  the 
death  of  the  defendant  before  judgment,  while,  at  the  same 
time,  denying  to  the  judgment  the  power  to  create  a  lien  upon 
the  property  of  the  deceased,  and  forbidding  the  issuing  of  aw 
execution  upon  the  judgment,  they  would  have  manifested 
their  intention  by  some  unequivocal  provision  of  the  statute, 
and  not  have  left  it  to  be  gathered  by  doubtful  implication. 

Judgment  reversed  and  the  cause  remanded,  with  directionff 
to  enter  judgment  for  the  plaintiff  for  the  amount  due  upon 
the  promissory  notes  sued  on,  to  be  paid  in  due  course  of 
administration,  in  the  current  gold  coin  of  the  United  States* 

Shafter,  J.,  dissenting. 

The  plaintiff  sued  W.  A.  Mott  in  his  lifetime  on  two  prom- 
issory notes,  payable,  severally,  in  gold  coin  of  the  United 
States.  The  simmions  was  accompanied  by  a  writ  of  attach- 
ment, which  was  duly  levied  upon  certain  real  and  personal 
property  of  the  said  defendant,  March  9th,  1864,  on  which 
day  the  summons  was  also  served.  On  the  day  following 
Mott  died  intestate,  and  thereafter  on  the  3d  of  May,  1864,. 
the  appellant  was,  on  her  own  motion,  substituted  as  defend- 
ant, it  appearing  that  she  had  been  appointed  as  administra- 
trix of  the  estate  of  the  deceased.  Such  prooQedings  were 
thereafter  had  in  said  action  that  judgment  was  entered  in 
favor  of  the  plaintiff.  Among  other  special  provisions  con- 
tained in  the  judgment  was  one  directing  the  Sheriff  to  sell 
the  property  attached  in  like  manner  and  upon  like  notice,  as 
is  required  by  law  in  sales  of  personal  properly  on  execution  ; 
the  proceeds  to  be  applied  in  satisfaction  of  the  judgment; 
and  in  case  of  a  surplus,  the  surplus  was  to  be  paid  to  the- 
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administratrix,  and  if  there  should  be  a  deficit,  it  was  ordered 
to  be  paid  in  due  course  of  administration. 

It  is  insisted  that  that  portion  of  the  judgment  which  con- 
tains these  special  directions,  is  erroneous;  and  the  objection 
is  put  upon  the  ground  that  the  attachment  was  dissolved  bj 
the  death  of  Mott 

The  argument  for  the  appellant,  in  so  far  as  it  goes  upon 
considerations  of  convenience,  is  entitled  to  very  little  weight, 
if  the  meaning  of  the  statutes  by  which  our  decision  must  be 
controlled  is  reasonably  clear;  and  the  same  may  be  said  as 
to  the  cases  cited  from  other  States,  for  those  decisions  are  in 
elucidation  of  systems  differing  to  a  greater  or  less  extent  from 
our  own. 

By  the  common  law,  a  suit  was  abated  —  that  is,  ended,  by 
the  death  of  either  of  the  parties  to  it,  and  it  could  not  be 
revived;  but  by  the  sixteenth  section  of  our  Practice  Act  it  is 
provided  that  the  action,  if  the  cause  of  it  survive,  shall  not 
abate  by  the  death  of  a  party  to  it,  but  may  be  continued  by 
or  against  the  personal  representative  on  motion.  When  an 
action,  in  such  case,  has  been  so  continued,  all  rights  involved 
directly  in  the  suit,  and  all  collateral  remedies  to  which  the 
surviving  litigant  may  have  entitled  himself  under  the  law,, 
are  secured  to  him  as  effectually  as  though  the  death  had  not 
occurred. 

In  Moore  v.  Thayer,  10  Barb.  S.  C.  259,  an  attachment  had 
been  levied,  and  summons  issued  before  the  death,  but  there 
had  been  no  personal  service,  and  the  order  of  publication  had 
been  only  partially  complied  with;  still  it  was  held  not  only 
that  the  Court  had  acquired  judgment  of  the  action,  but  also 
that  the  plaintiff  had  acquired  a  provisional  lien  upon  the 
defendant's  property,  which  lien  the  code  was  intended  to 
preserve;  and  it  was  held  that  the  lien  should  be  enforced. 
The  one  hundred  and  twenty-first  section  of  the  New  York 
Code,  and  the  sixteenth  section  of  our  Practice  Act,  are  in 
substance  the  same.  The  objection  that  the  sixteenth  section 
continues  the  "action,"  but  not  the  provisional  remedy,  is 
opposed  not  only   to  the  above  decision,   but  to   the  maxim 
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that  the  accessory  follows  its  principal.  It  was  held  in  Low 
V.  Adams,  6  Cal.  281,  that  "the  remedy  by  attachment^'  is 
not  a  distinct  proceeding,  but  an  adjunct,  or  a  proceeding 
auxiliary  to  the  action  at  law,  designed  for  the  purpose  of 
securing  the  property  of  the  debtor  to  answer  the  judgment 
-which  may  be  obtained.  This  is  apparent  from  the  language  of 
our  statute,  which  provides  "  that  the  plaintiff,  at  the  time  of 
issuing  the  summons,  or  at  any  time  thereafter,  may  have  the 
property  of  the  defendant  attached  as  security  for  the  judg- 
ment," etc. 

Again,  the  plaintiff  by  his  attachment  acquired  a  lien,  differ- 
ing in  origin  to  be  sure,  but  in  its  essential  nature  like  the 
lien  acquired  by  mortgage  or  pledge.  (14  N.  H.  509;  10 
Met.  320;  1  Zabriskie,  214;  10  S.  &  Mar.  348;  1  Day,  117.) 
And  it  was  held  in  Isaac  v.  Swift,  10  Cal.  71,  that  "  where  a 
lien  is  created  by  the  express  words  of  a  statute,  express  words 
will  be  required  to  continue  it  beyond  the  time  specified;** 
and  it  may  be  added  that  if  the  action  in  which  an  attachment 
is  made  continues,  then  the  attachment  and  the  lien  acquired 
by  it  must  be  continued  by  parity,  unless  dissolved  by  some 
statute  provision.  (Drake  on  Attachment,  Section  400,  and 
cases  there  cited.) 

There  is  nothing  in  our  statute  law  connecting  with  the 
death  of  a  defendant  in  an  attachment  suit,  any  such  conse- 
quence. Holding,  as  I  do,  that  the  provisional  remedy  in  case 
of  death  is  kept  on  foot  by  a  continuance  of  the  "action" 
under  section  sixteen,  it  follows  that  the  consequence  named 
must  be  considered  as  expressly  inhibited  in  effect,  by  sections 
one  himdred  and  twenty-three,  one  hundred  and  twenty-four, 
one  hundred  and  twenty-five,  one  hundred  and  twenty-six,  and 
one  hundred  and  thirty-two  of  the  Practice  Act,  providing  for 
the  custody  and  final  disposition  of  the  property  as  well  as  for 
its  seizure  in  the  first  instance.  It  will  be  seen  that  the  ques- 
tion is  put  upon  that  portion  of  the  Practice  Act  relating  to 
attachments,  and  upon  a  construction  of  section  sixteen,  pro- 
viding for  a  continuance  of  actions  in  case  of  death.  The 
eystem  for  the  collection  of  debts  by  attachment,  and  the  pro- 
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"bate  system,  though  interblended  to  some  extent,  are  distinct 
from  each  other  in  the  main.  Each  goes  upon  its  own  sepa- 
rate conditions  and  theories,  and  all  apparent  conflict  between 
the  two  may  be  harmonized  by  keeping  that  fact  steadily  in 
view.  The  provision  of  the  Practice  Act  requiring  the  Sheriff 
to  keep  personal  property  attached  in  his  custody,  and  the 
provision  of  the  Probate  Act  (Section  114,)  giving  to  the  rep- 
resentative of  a  jjerson  deceased  the  right  to  the  possession  of 
all  his  property,  may  both  have  an  operation;  and  so  as  to 
those  sections  of  the  Probate  Act  (Sections  140,  141,)  fixing 
the  effect  of  a  judgment  against  an  executor  or  administrator, 
and  those  sections  of  the  Practice  Act  which  require  with 
legal  positiveness  that  a  judgment  rendered  in  an  attachment 
suit  should  be  satisfied  out  of  the  property  attached.  This 
method  of  exposition  was  repeatedly  recognized  by  the  late 
Supreme  Court  In  Cowell  v.  Buckelew,  14  Cal.  641,  it  waa 
held  that  the  one  hundred  and  forty-first  section  of  the  Pro- 
bate Act  applies  only  to  such  money  judgments  as  require,, 
whether  in  whole  or  in  part,  for  their  satisfaction,  execution 
against  the  general  property  of  the  deceased.  And  it  was  fur- 
ther held  in  the  same  case  that  the  one  hundred  and  forty- 
eighth  section,  which  provides  that  "  no  sale  of  property  of  an 
estate  shall  be  valid  unless  made  under  order  of  the  Probate 
Court,"  applies  only  to  sales  by  executors  and  administrators. 
The  probate  system  in  the  matter  of  the  payment  of  debts, 
is,  with  the  exception  of  certain  preferred  claims,  founded 
upon  the  principle  of  pro  rata,  while  the  system  of  the  Prac- 
tice Act  recognizes  the  principle  of  priority  of  right  in  an 
attaching  creditor,  confining  the  priority  however  to  the  prop- 
erty covered  by  the  attachment.  Many  objections  have  been 
urged  against  the  latter  system,  but  the  Legislature  in  adopt- 
ing it  overruled  them  all,  and  its  supposed  inequitable  opera- 
tion in  cases  like  the  one  at  bar,  is  neither  greater  nor  less 
than  that  which  follows  its  action  generally.  The  Legislature 
in  providing  in  effect  that  an  attachment  may  be  enforced  in 
cases  where  a  defendant  dies  pending  the  litigation,  has  merely 
included  within  the  operation  of  the  rule  a  case  to  which  the 
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principle  on  which  the  rule  is  founded  clearly  extends.  When 
the  people  become  dissatisfied  with  any  of  the  consequences  of 
the  system,  they  will  probably  have  become  dissatisfied  with 
all  the  consequences,  and  abandon  the  system. 

As  execution  could  not  be  enforced  against  the  estate  at 
large,  but  only  against  the  property  attached,  it  became  neces- 
sary that  a  special  order  should  be  entered,  limiting  the  pro- 
ceedings under  the  execution  to  that  property.  (Kitiredge  v. 
Wan-en,  14  N.  H.  509.)  The  judgment .  that  if  the  proceeds 
of  the  sale  shall  be  insuflScient  to  satisfy  the  judgment,  the 
balance  shall  be  paid  in  due  course  of  administration,  is  within 
the  spirit  of  the  one  hundred  and  fortieth  section  of  the  Pro- 
bate Act,  and  at  the  worst  is  but  a  surplusage. 

On  these  grounds,  I  dissent  from  the  prevailing  opinion. 
^  i 

Sawteb,  J.,  also  dissenting. 

For  the  following  reasons,  in  addition  to  those  stated  in  the 
opinion  of  Mr.  Justice  Shaftbb,  I  am  unable  to  concur  in  the 
views  expressed  by  a  majority  of  the  Court  upon  the  principal 
question  involved  in  the  case: 

In  many  of  the  States  the  process  of  attachment  was  origi- 
nally adopted  as  a  means  of  compelling  the  appearance  of  non- 
resident and  other  debtors,  upon  whom  the  ordinary  process  of 
the  Courts  could  not  be  served.  Upon  the  appearance  and 
putting  in  of  bail  in  the  manner  required  by  the  practice  then 
in  force  with  respect  to  other  process,  the  attachment  was  dis- 
solved. In  many  instances  the  remedy  was  extended  to  cases 
where  debtors  were  fraudulently  concealing,  removing  or  oth- 
erwise disposing  of  their  property  with  an  intent  to  defraud 
their  creditors.  In  California  the  remedy  has  been  extended 
over  a  wider  field,  and  it  seems  to  proceed  upon  a  theory  dif- 
ferent from  the  attachment  laws  of  any  other  State.  The 
design  of  our  law  seems  to  be,  not  merely  to  reach  non-resi- 
dent and  absconding  debtors,  or  to  circumvent  fraud,  but  to 
afford  the  creditor,  upon  the  statutory  conditions,  a  security 
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for  every  demand  not  otherwise  secured,  arising  upon  contract 
for  the  direct  payment  of  money  made  in  the  State,  in  which 
there  has  been  a  default  in  payment     Security  to  the  vigilant 
«eems  to  be  the  leading  idea  upon  which  the  law  is  framed. 
The  moment  the  attachment  is  levied,  a  lien  upon  the  property 
attached  is  acquired.     The  lien  becomes  specific,  and  the  party 
acquires  a  right  to  have  any  amoimt  that  may  be  found  due 
upon  the  contract  satisfied  out  of  the  specific  property.     It  is 
a  right  vested  upon  the  conditions  prescribed  by  the  statute. 
The  law  favors  the  diligent^  and  not  those  who  sleep  on  their 
rights.     The  plaintiff  incurred  the  costs  of  a  suit  to  secure  the 
right  given  by  the  statute,  and  by  this  means  acquired  for 
himself,  to  the  exclusion  of  all  others,  the  statutory  lien  on 
the  defendant's  property,  and  a  right  to  be  first  paid  out  of 
its  proceeds.     This  right  became  vested,  and  being  once  vested 
ahould  not  be  divested,  unless  by  virtue  of  some  express  stat- 
utory provision,  or  by  necessary  implication  from  provisions 
bearing   upon   the   subject    matter.     I   have   not   found   any 
express  provision  of  the  statute  to  the  effect,  that  the  attach- 
ment shall  be  dissolved  by  the  death  of  the  defendant  before 
judgment.     If  any  such  result  can  be  deduced  from  the  vari- 
ous statutes,  it  must  be  by  remote,  and  not  very  apparent,  or 
satisfactory  inferences.     That  a  specific  lien  has  been  once 
secured,  there  can  be  no  doubt     "I  see  no  reason  why  the 
lien  acquired  by  attaching  a  particular  piece  of  land  should 
dot  be  considered  as  much  a  specific  lien,  as  if  acquired  by  the 
voluntary  act  of  the  debtor."     (Carter  v.  Champion,  8  Conn. 
.559.)     "An  attachment  constitutes  a  lien  —  a  real  interest  in 
the  land,  which  may  be  followed  up  to  a  perfect  title."     (Mr. 
Chief  Justice  Shaw,  in  Smith  v.  Bfadstreet,  16  Pick.  265.)   It 
is  well  settled,  that  the  levy  of  an  attachment  constitutes  a 
lien  within  the  meaning  of  that  term  as  used  in  the  Bankrupt 
Act  of  1841.     (Kittredge  v.  Warren,  14  N.  H.  510;  Vreeland 
V.  Bruen,  1  Zab.  222 ;  Davenport  v.  Tilton,  10  Met,  320 ;  Peck 
V.  Jenness,  7  How.  U.  S.  612.)     The  observations  of  Mr.  Chief 
Justice  Parker,  in  the  first  case  cited,  are  not  inappropriate  to 
ihe  question  now  under  consideration.     He  says  (14  N.  H. 
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530)  :  ^'  So  far  as  it  relates  to  the  question  whether  an  attach- 
ment is  a  lien  or  security,  it  is  not  necessary  to  add  anything- 
to  what  has  been  already  said  upon  that  subject     If  this  lien- 
or  security  were  contingent  or  conditional^  it  is  not  perceived 
why  that  should  take  it  out  of  the  express  language  of  the 
proviso,  which  includes  all  liens  and  securities,  valid  by  the 
laws  of  the  State.     The  fact  that  it  is  dependent  upon,  and 
may  'be  defeated  by  a  contingency,  does  not  make  it  anything 
the  less  a  lien  or  security  so  long  as  it  exists.     But  the  exist- 
ence of  the  lien  or  security  is,  in  our  view,  in  no  way  contin- 
gent, conditional  or  inchoate.     Its  existence  does  not  depend 
upon  the  judgment.      It  exists,   in   its  full  force^  from  the^ 
moment  the  attachment  is  made,  as  much  so  as  a  lien  by  judg- 
ment, upon  the  rendition  of  the  judgment,  in  the  States  where 
that  security  is  recognized.     As  we  have  already  seen,  it  fas- 
tens itself  upon,  and  binds  the  property  at  once,  giving  pri- 
ority of  right,  and,  in  the  case  of  personal  property,  author- 
izing the  Sheriif,  for  the  benefit  of  the  creditor,  to  hold  the^ 
possession,  to  maintain  actions,  and  in  some  cases  even  to  sell 
and  dispose  of  the  property  itself,  before  either  a  default  or 
judgment.     It  is  originated  by  the  suit,  and  sustained  by  the 
suit,  but  it  is  no  part  of  it.     It  can  only  be  made  available 
through   a  judgment,   but  the  judgment  neither  changes  its 
nature  nor  determines  its  validity ;   nor  does  it  operate  to  per- 
fect the  attachment.     The  judgment  establishes  the  existence 
of  the  demand  upon  which  the  attachment  is  predicated,  and 
the  securi1;y  taken;    whereas  it  was  before  only  alleged,  and 
presupposed  for  the  purpose  of  the  security.     The  security  is 
not  inchoate,  but  it  is  conditional  in  the  sense  that  liens  by 
judgment    are    conditional.     It    depends    upon    contingencies 
whether  it  will  ever  be  made  available  to  the  creditor,  and  so 
it  is  with  liens  by  judgment,  where  there  is  a  period  when 
they  cease  to  exist,  if  the  judgment  creditor  has  not  proceeded 
to  seize  the  property.     The  continuance  of  a  lien  by  attach- 
ment  depends  upon  one  contingency  beyond  liens  by  judg- 
ment, which  is,  that  the  plaintiff  sustains  his  suits ;  but  the  face 
that  the  law  authorizes  it  to  be  fastened  upon  the  property  m 
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invitum,  before  the  existence  of  the  demand  is  admitted  or 
asoertained,  and  that  it  may  be  defeated  and  dissolved  if  it  shall 
appear  that  the  plaintiff  has  no  claim,  neither  disproves  its 
existence  as  a  security  before  the  demand  is  ascertained,  nor 
shows  that  it  did  not  confer  vested  rights  from  the  moment  it 
was  taken.  A  pledge  to  secure  all  dem'ands  which  may  be 
due  from  the  pawner  to  the  pawnee  is  not  the  less  a  pledge, 
or  the  lien  less  perfect,  because  it  may  appear,  upon  an  account- 
ing, that  nothing  is  in  fact  due.  And  an  accounting,  by  which 
the  pawner  is  found  indebted  in  a  certain  sum,  has  no  opera- 
tion to  perfect  the  pledge,  although  it  ascertains  the  amount 
for  which  it  stands  as  security.  Nor  does  the  expiration  of 
the  day  of  payment,  by  which  the  pawnee  obtains  a  right  to 
sell  the  pledge  and  apply  the  proceeds  in  satisfaction  of  his 
dpmand,  perfect  the  security,  although  it  gives  an  absolute 
right  to  sell  the  pledge,  which  did  not  exist  before." 

"Whether  any  lien  will  be  available  to  the  party  entitled 
to  it,  is  usually  a  contingent  matter,  dependent  upon,  his  pur- 
suing the  regular  steps  to  enforce  it." 

If  the  existence  of  the  lien  does  not  depend  upon  the  Judg- 
ment ;  if  it  exists  in  its  full  force  from  the  moment  the  attach- 
ment is  made ;  if  it  fastens  itself  upon,  and  binids  the  property 
at  once,  giving  priority  of  right ;  if  it  is  originated  by  the  suit 
and  sustained  by  the  suit,  but  is  not  a  part  of  it,  it  is  certainly 
not  affected  or  defeated  by  the  subsequent  death  of  the  defend- 
ant, unless  the  suit  itself  abates,  or  that  result  is  accomplished 
by,  or  plainly  and  necessarily  inferable  from^  some  positive 
statutory  provision;  and  in  my  opinion  the  provisions  of  the 
statute  cited  in  the  prevailing  opinion  cannot  properly  be  so 
construed  as  to  work  such  a  result.  No  allusion  is  made  to 
attachment  liens  in  any  of  those  provisions.  They  all  apply 
to  a  different  subject  matter,  and  none  of  them  appear  to  me 
to  be  inconsistent  with  the  idea  that  the  lien  may  survive. 
Under  our  statute  (Practice  Act,  Sec.  16)  the  suit  itaelf  does 
not  abate  by  the  death  of  either  party.  In  all  cases  where 
there  is  any  occasion  for  it,  the  suit  may  be  continued  against 
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the  representative  of  the  deceased  defendant    If  the  attach- 
ment  is  dissolved   by   the  death   of  the  defendant,  it  is  not 
because  there  is  any  express  provision  to  that   effect,  but  it 
must  be  implied  from  the  failure  to  make  any  express  provi- 
sion for  subsequent  proceedings  to  enforce  the  lien.     After  a 
jeareful  examination  of  the  subject  my  mind  is  forced  to  the 
conclusion,  that  the  attachment  having  been  levied,  and  a  spe- 
cific lien  upon  the  property  having  been  acquired  during  the 
lifetime  of  the  deceased,  the  attachment  was  not  dissolved, 
nor  the  lien  discharged  by  the  death  of  the  defendant  in  the 
suit.     Nor  does  it  seem  to  me  that  the  authorities  cited  in  the 
prevailing  opinion  to  sustain  the  opposite  conclusion  can  have 
any  influence  in  determining  the  question.     Indeed,  not  much 
reliance  seems  to  be  placed  upon  them.     The  case  of  Daven- 
port V.  Tilden,  10  Met  320,  only  decides,  that  an  attachment 
of  property  upon  mesne  process  constitutes  a  lien  within  the 
meaning  of  the  term  as  used  in  the  General  Bankrupt  Act  of 
1(S41,  and  that,  when  a  discharge  is  set  up  as  a  bar  to  an 
action  secured  by  a  lien  acquired  through  an  attachment  levied 
l)efore  the  proceedings  in  bankruptcy  were  commenced,  "the 
plaintiff  may  have  a  special  judgment  rendered,  And  an  execu- 
tion awarded  against  the  attached  property  only."     This  oase^ 
so  far  as  it  has  any  bearing  upon  the  questions  now  before  us, 
appears  to  me  to  sustain  the  position  maintained  in  this  opin- 
ion, that  there  is  a  lien,  and  that  a  special  judgment  enforcing 
the  lien  may  be  rendered.     I  shall  have  occasion  to  refer  to 
the  case  again.     The  cases  in  South  Carolina  of  Kennedy  v. 
Eaguetj  1  Bay,  484,  and  Crocker  v.  Radcliffe,  1  Const.  S.  C. 
K.  83,  depended  upon   different  principles.     The  attachment 
law    of    South    Carolina    was  only    designed  to  compel    the 
appearance  of  a  non-resident,   or  absconding  debtor.     Upon 
his  appearing  and  putting  in  bail,    the  attachment  was    dis- 
solved.    So,  after  putting  in  bail,  if  the  defendant  died,  the 
suit  abated  and  the  bail  was  discharged;  and  the  attachment 
simply  stood  in  the  place  of  bail,  and  was  subject  to  the  same 
incidents.     The  Court  say,  as  the  result  of  their  reasoning  in 
the  latter  case  (1  Const  S.  C.  R  87) :     "From  this  view  of 


Jan.,  1866.]  Myees  v.  Mott.  379 

Opinion  of  Sawjer,  jr.,  disaentbig. 

the  Act,  it  seems  evident  that  the  death  of  the  defendant  must 
he  material,  and  upon  that  event  the  suit  abated  in  the  same 
m(mner  as  it  would  have  done  if  he  had  given  bail  to  the  action/* 
The  object  and  scope  of  the  attachment  law  of  South  Carolina 
was  entirely  different  from  that  of  ours.  The  same  remarks 
are  applicable,  to  some  extent,  to  the  statutes  of  Missouri, 
imder  which  the  remaining  decisions  referred  to  were  made. 
The  case  of  Swearingen  v.  Eherius,  7  Mo.,  did  not  involve  the 
question,  and  only  one  of  the  Judges  expressed  an  opinion  on 
it,  (see  13  Mo.  448)  and  he  seemed  to  lay  some  stress  upon 
the  fact,  that  *'  the  attachment'  is  given  against  certain  persons 
who  by  their  conduct  subject  themselves  to  the  suspicion  (.f 
fraudulent  conduct;"  upon  which  he  remarks:  "And  when 
the  defendant  dies,  one  would  suppose  that,  as  he  is  no  longer 
able  to  defeat  the  just  claims  of  his  creditors,  this  lien  of  the 
attachment  ought  also  to  die."  The  Judge  adds  other  reasons, 
applicable  to  judgment  as  well  as  attachment  liens,  and  holds 
that,  under  the  statute  of  Missouri,  a  judgment  lien  also  dies 
with  the  defendant,  and  that,  a  fortiori,  a  mere  lien  without 
judgment  dies.  In  Harrison  v.  Renfro,  13  Mo.  449,  two  of 
the  Judges  seem  to  have  been  of  opinion  that  the  attachment 
lien  is  lost  by  the  death  of  the  defendant,  and  that,  "as  the 
fiupposed  owner  is  dead  and  incapable  of  further  fraud  or  injus- 
tice, this  may  be  a  very  unimportant  matter  to  the  plaintiff." 
They  regard  the  failure  to  provide  for  the  lien  as  a  casus 
omissus.  The  other  Judge  dissents,  and  is  of  the  opinion  that 
a  Court  of  equity  has  power  to  enforce  the  lien.  The  opinions 
of  the  Judges  holding  the  lien  to  be  lost  are  far  from  satisfac- 
tory to  my  mind.  But,  whether  right  or  wrong,  they  do  not 
afford  any  aid  in  the  construction  of  our  statute. 

It  is  true  that  the  attachment  lien  can  only  be  made  avail- 
able through  a  judgment  of  some  sort.  But  this  is  ordinarily 
equally  true  of  a  lien  by  mortgage,  or  a  mechanic's  lien.  It 
is  also  true,  that,  in  a  case  wherein  the  defendant  dies  pending 
the  action,  neither  the  Probate  Act  nor  the  Practice  Act  makes 
any  specific  provision  for  enforcing  an  attachment  lien  acquired 
in  the  action  before  the  death  of  the  defendant.     Under  seo- 
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tion  two  hundred  thirty-nine  of  the  Probate  Act,  if  literally 
construed,  the  Probate  Court  could  only  pay  the  debt  secured 
in  the  course  of  administration,  without  reference  to  the  lien. 
Under  that  section  only  two  kinds  of  liens  are  authorized  ta 
be  paid,  viz :  "  judgments  rendered  against  the  deceased  in  his 
lifetime,  and  mortgages  in  the  order  of  their  dates."  Yet  sec- 
tion one  hundred  thirty-three  speaks  of  claims  "secured  by  a 
mortgage  or  other  lien."  What  other  lien?  There  are  many 
liens. other  than  those  authorized  to  be  paid  by  any  express 
provision  of  the  Probate  Act,  What  is  to  become  of  such 
other  liens,  if  the  fact  that  they  are  not  specifically  provided 
for,  and  that  only  certain  specified  demands  can  be  paid,  and 
in  a  prescribed  order,  is  to  prevent  payment  by  the  Probate 
Court?  Are  they  to  be  lost  to  the  parties  holding  such  liens? 
The  same  argument  by  which  it  is  inferred  that  the  death  of 
a  defendant  destroys  an  attachment  lien  would  lead  to  the 
conclusion  that  all  other  liens,  not  specifically  mentioned  and 
provided  for,  become  discharged  by  the  death  of  the  owner  of 
the  property  upon  which  the  liens  are  charged.  So  also,  sec- 
tion one  hundred  eighty-six  speaks  of  liens  other  than  mort- 
gages, and  authorizes  their  payment;  but  the  provisions  are 
limited  to  liens  on  land.  ISTo  provision  whatever  is  made  for 
liens  on  personal  property.  But  it  does  not  follow  that  there 
is  no  remedy,  where  none  is  expressly  provided.  In  all  cases 
where  there  is  a  valid  lien,  and  no  specific  provision  is  made 
for  giving  it  effect,  the  District  Court,  by  virtue  of  its  general 
jurisdiction  over  such  matters,  mu^t  have  authority  to  enforce 
it.  The  District  Court,  I  apprehend,  would  have  jurisdiction 
to  enforce  a  vendor's  or  mechanic's  lien  upon  real  estate  after 
the  death  of  the  vendee,  or  owner,  notwithstanding  the  Pro- 
bate Court  might  pay  it  under  the  provisions  of  section  one 
hundred  eighty-six,  as  it  now  stands,  upon  the  same  principle 
that  it  could  foreclose  a  mortgage  under  like  circumstances; 
and  I  apprehend  that  a  vendor  or  mechanic  did  not  lose  his 
lien  by  the  death  of  the  vendee,  or  owner  before  the  recent 
amendment  of  said  section  authorizing  its  payment,  notwith- 
standing there  was  no  other  provision  authorizing  such  pay- 
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ment.  So,  also,  it  would  have  jurisdiction  to  entertain  a  suit 
to  determine  the  rights  of  the  pledgee,  and  order  a  sale  of  the 
property  pledged  after  the  death  of  the  pledgor;  or  to  enforce 
a  lien  of  a  party  having  property  in  his  possession  subject  to 
a  lien  for  labor  bestowed  in  making  the  article,  or  for  repairs ; 
or  the  lien  of  an  innkeeper  or  carrier.  The  Probate  Act,  so 
far  as  we  are  aware,  makes  no  provision  for  the  continuance 
or  payment  of  these  classes  of  liens  on  personal  property ;  yet 
the  party  claiming  the  lien  cannot  be  without  a  remedy  in  the 
Courts  when  the  owner  happens  to  die.  All  of  these  cases 
«re  as  clearly  within  the  provisions  relating  to  judgments,  and 
prohibiting  the  issue  of  executions,  and  prescribing  the  kind 
of  demands  to  be  paid,  and  the  order  of  payments,  as  are 
Attachment  liens.  In  none  of  these  cases  could  a  judgment, 
in  the  ordinary  form  for  the  recovery  of  a  money  demand,  be 
-entered,  nor  the  ordinary  execution  in  such  cases  be  issued. 
The  judgment  would  be  for  the  sale  of  the  property  and  the 
application  of  the  proceeds  to  the  payment  of  the  demand,  and 
in  a  proper  case,  that  any  balance  remaining  unsatisfied  be 
paid  in  course  of  administration.  And  the  judgment  would  be 
enforced  in  the  same  manner  as  in  the  ease  of  a  judgment 
foreclosing  a  mortgage.  Upon  the  same  principle,  I  can  see 
no  good  reason  why  the  District  Court  has  not  jurisdiction  to 
enforce  a  lien  acquired  upon  real  or  personal  property  in  the 
course  of  judicial  proceedings,  where  the  defendant  in  the 
action  dies  after  the  lien  has  attached,  and  before  judgment, 
and  no  other  specific  remedy  is  provided. 

The  judgment  can  readily  be  adapted  to  the  exigencies  of 
the  case,  and  would  be  similar  to  a  judgment  for  the  enforce- 
ment of  other  liens,  and  would  be  enforced  in  the  same  man- 
ner. The  remarks  of  Mr.  Chief  Justice  Shaw  in  Davenport  v. 
Tilton,  cited  in  the  prevailing  opinion,  are  apposite  in  this 
■connection.  In  that  case,  after  the  commencement  of  the  suit 
and  attachment  of  the  property,  the  defendant  having  procured 
his  discharge  from  all  his  debts  under  the  general  bankrupt 
Act  of  1841,  plead  such  discharge.  The  defendant  having 
been  discharged  from  all  his  debts,  including  the  debt  in  suit, 
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it  was  contended  that  no  judgment  could  be  entered  against 
him;  that  no  mode  of  enforcing  the  attachment  line  was  pro- 
vided; that  the  lien  was  only  security  for  any  judgment  that 
might  be  recovered  in  the  action,  and  could  not  be  made  avail- 
able except  through  a  judgment;  and  as  no  judgment  could 
be  rendered  upon  a  debt  which  had  ceased  to  exist,  the  lien^ 
even  if  excepted  in  terms  in  the  statute,  was  necessarily  lost. 

The  Chief  Justice  said  (10  Met.  328-9):  "This  consider- 
ation leads  to  another  rule  of  exposition,  which  is,  that  when  a 
stcUute  confers  a  right,  it  confers  all  the  necessary  means  hy 
which  such  right  can  he  established  and  made  effectual.  The 
exception  of  liens,  mortgages  and  securities  on  property  is  made 
for  the  benefit  of  the  holders  of  such  securities,  and  they  are 
entitled  to  the  use  of  the  necessary  legal  means  of  making  them 
available.  If  so,  and  if  an  attachment  on  mesne  process  is  a 
lien  or  security  on  property,  to  be  made  available  only  by  a 
judgment  and  execution  of  some  kind,  then  the  above  proviso 
would  in  legal  effect  stand  thus :  Provided  that  nothing  in  this 
Act  contained  shall  be  cohstrued  to  prevent  an  attaching 
creditor  from  obtaining  such  judgment  and  execution  as  may 
be  necessary  to  give  legal  effect  to  his  attachment  on  the  prop- 
erty of  the  bankrupt,  made  before  the  proceedings  in  bank- 
ruptcy were  commenced.  But  where  such  exception  is  founded 
on  implication  it  must  be  a  necessary  implication,  and  will  be 
extended  no  further  than  is  necessary  to  give  effect  to  the 
right  reserved.  The  discharge  will  still  have  its  full  and  com- 
plete effect,  except  so  far  as  the  existence  and  operation  of  a 
judgment  may  be  necessary  to  enable  the  creditor  to  have  a 
special  execution  awarded,  and  to  take  the  attached  property 
upon  it.  It  would  not  have  the  usual  attributes  of  a  judg- 
ment as  record  evidence  of  a  debt,  on  which  an  action  will 
lie,  and  upon  which  the  person  of  the  debtor  may  be  arrested, 
or  other  property  than  that  attached  taken  in  satisfaction.  In 
all  these  respects,  the  discharge  would  still  have  its  effect.  It 
would  be,  though  still  in  form  a  judgment  in  personam,  in 
substance,  and  legal  effect,  a  judgment  m  rem,  binding  the  spe- 
cific property  attached." 
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And  again,  with  respect  to  a  special  judgment  and  execu- 
tion  he  says  (pp.  330-1) :  "  If,  therefore,  we  entertained  more 
doubt  as  to  the  general  question,  we  should  strongly  incline 
%o  the  opinion  that,  under  the  circumstances  of  the  present 
case,  the  plaintiffs  would  have  a  legal  right  to  maintain  their 
prior  lien  over  the  claim  of  another  separate  claimant  who,  if 
the  plaintiff  should  fail,  would  hold  the  property  against  both 
the  bankrupt  and  his  creditors;  and  thai  the  plaintiffs  are 
entitled  to  such  special  judgment  and  award  of  execution  as  will 
enable  them  to  maintain  that  priority.  (See  Storm  v.  Waddell, 
2  Sandf.  494.)  Such  special  judgment,  or  special  award  of 
execution,  although  not  frequent,  is  not  unprecedented.  The 
law  having  exempted  the  person  of  a  debtor  from  arrest,  after 
having  taken  the  poor  debtor's  oath,  leaving  his  property  liable, 
the  process  may  be  varied  accordingly.  And,  generally,  where 
a  party  has  a  right  which  cannot  be  obtained  by  the  ordinary 
forms  of  process,  the  Court  will  vary  these  forms  so  as  to 
secure  the  party  his  right.  (CooJce  v.  Gibbs,  3  Mass.  193.) 
Express  authority  is  given  to  the  Courts  by  Revised  Statutes 
(Chap.  97,  Sees.  10-11)  to  vary  the  form  of  execution  when 
necessary  to  adapt  'them  to  the  changes  of  the  law,  or  for 
other  sufficient  reasons.  And  it  is  believed  that  such  special 
judgment  and  award  of  execution  are  not  unknown  to  the  com- 
mon law  of  England,  when  the  rights  of  the  parties  require  it/*^ 

In  this  case,  by  the  attachment  the  plaintiff  under  the  statute 
acquired  a  lien  upon,  and  a  right  to  have  this  demand  satisfied 
out  of,  the  property  attached,  and,  as  I  think,  by  no  express 
provision  of  the  statute,  or  necessary  implication  from  statutory 
provisions,  was  the  lien  lost,  or  right  impaired  by  the  subse- 
quent death  of  the  defendant.  If  this  be  so,  and  if,  in  the  lan- 
guage of  Mr.  Chief  Justice  Shaw,  '^  when  the  statute  confers  the 
right,  it  confers  all  the  necessary  means  by  which  such  right 
can  be  established  and  made  effectual "  —  and  I  have  no  doubt 
as  to  the  truth  of  the  proposition  —  then  the  District  Court  has 
the  power  to  enforce  the  lien. 

Mechanics'  liens  for  the  constructions  of  buildings;  for  the 
manufacture  or  repair  of  articles  of  personal  property;  inn- 
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keepers'  and  carriers'  liens,  and  the  like,  are  as  much  liens  in 
hivitum,  imposed  by  law  independent  of  conventional  stipula- 
tion, as  liens  by  attachment,  and,  when  the  right  has  once 
attached,  the  latter  are  no  less  sacred,  and  no  more  without 
the  pale  of  legal  remedy  than  the  former.  The  purpose  of  the 
attachment  is  to  secure  the  debt,  and  the  judgment  only 
ascertains  that  there  is  in  fact  a  debt  to  be  secured,  determines 
its  amount,  and  enforces  its  satisfaction  out  of  the  property 
attached,  if  sufficient ;  and  if  insufficient,  in  a  proper  case,  to 
the  extent  necessary,  out  of  the  other  property  of  the  debtor. 
The  views  expressed  in  this  opinion  do  not  appear  to  me  to 
be  inconsistent  with  the  provisions  of  section  two  hundred 
two  of  the  Practice  Act  cited  in  the  prevailing  opinion.  In 
the  cases  there  mentioned  no  lien  was  acquired  during  the 
lifetime  of  the  defendant.  The  lien  mentioned  is  a  judgment 
lien,  not  a  lien  by  attachment.  In  the  case  of  an  attachment 
on  mesne  process,  the  lien  is  created  by  the  levy,  and  not  by 
the  judgment,  and,  as  we  have  seen,  is  wholly  independent  of 
the  judgment.  The  judgmeivt  does  not  create  the  lien,  bui  is 
only  a  means  of  enforcing  a  lien  already  created  by  the  levy  — 
of  giving  effect  to  a  right  before  acquired  and  fully  vested. 
These  remarks  are  also  applicable  to  section  one  hundred 
forty  of  the  Probate  Act.  The  provisions  of  this  section  refer, 
to  the  naked  judgment  simply  establishing  a  demand.  It  speaks 
of  the  effect  of  the  judgment,  not  of  a  lien  already  acquired. 
It  says  the  judgment  shall  not  "  create  any  lien  upon  the  prop- 
erty of  the  estate ;  "  not  that  it  shall  not  enforce  a  lien  already 
created  and  vested.  The  judgments  and  executions  spoken  of 
are  judgments  and  Ihe  executions  to  be  issued  thereon  in  the 
ordinary  cases  where  no  lien  already  exists.  The  provision  has 
no  reference  whatever  to  proceedings  to  enforce  mortgages, 
mechanics'  and  other  liens,  or  to  the  modes  of  executing  judg- 
ments in  such  cases. 

Conceding  the  right  to  exist,  there  is  nothing  in  the  forms  of 
judicial  proceedings  in  this  State  to  prevent  the  granting  of 
the  relief  in  this  action.  The  proper  course  of  proceeding  in 
fluch  cases  would,  perhaps,  be,  by  supplemental  complaint  to 
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aver  the  death  of  the  defendant,  and  the  facts  showing  the 
particular  relief  to  which  the  plaintiff  has  become  entitled  by 
reason  of  the  events  happening  subsequent  to  the  institution 
of  the  suit,  so  that  the  facts  may  be  presented  in  an  issuable 
form  in  the  pleadings.  In  this  caae  the  death  of  the  defendant 
was  suggested,  and  his  respresentative  8u»tituted  in  the  record, 
and  the  record  of  the  case  shows  all  the  facts  necessary  to 
entitle  the  plaintiff  to  the  relief  obtained.  The  property 
itself  is  in  the  custody  of  the  law,  and  under  the  control  of 
the  Court,  in  this  very  case.  The  Court  finds  all  the  necessary 
facts  and  grants  the  appropriate  relief.  The  only  objection, 
as  it  seems  to  me,  that  could  be  plausibly  urged,  is,  that  it  does 
not  appear  by  the  transcript  that  the  levy  of  the  attachment 
and  the  existence  of  the  lien  was  set  up  in  a  supplemental 
complaint,  so  as  to  make  all  the  facts  constituting  the  basis  of 
the  judgment  appear  in  the  pleadings.  But  this  objection,  if 
valid,  was  not  made  in  the  Court  below,  nor  has  it  been  made 
here.  The  appellant  relies  upon  the  ground  that  the  attach- 
ment was  dissolved  by  the  death  of  the  defendant,  and  con- 
sequently that  no  lien  survived  to  be  enforced.  Upon  this 
groimd  he  rests  his  case.  It  may  be  that  a  supplemental  com- 
plaint was  filed,  setting  up  the  facts.  However  this  may  be, 
Mie  attachment,  in  my  judgment,  was  not  dissolved  by  the 
defendant's  death,  and  the  facts,  as  they  exist,  justify  the  order 
for  a  sale  of  the  property,  and  application  of  the  proceeds  to 
the  payment  of  the  amount  found  due. 


BAKTLETT  DOE  and  JOHN  S.  DOE  v.  JOSE  VALLEJO, 
SOLEDAD  VALLEJO,  his  Wipe,  JONAS  G.  CLARK, 
JAMES  SMITH,  SIMON  BACHMAN,  and  CHARLES 
KEEN. 

Judgment  ik  Fobbclosubb  nxiNO  Boundabies  ov  Land  Mobtoaoid. —  Where 
the  description  of  the  land  mortgaged,  a*  written  In  the  mortgage,  eontalnfi 
a  latent  ambiguity  which  eaden  It  nncertain  what  are  the  boundaries  of 
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the  premises  mortgaged,  the  Court  may.  In  an  action  to  foreclose  the  mort- 
gage, as  between  the  mortgagee  and  mortgagor  or  his  grantees,  determine, 
and  by  its  Judgment  fix  the  boundaries  of  the  land  upon  which  the  lien  has 
attached. 

Obdkb  dinting  Niw  Tbial  in  an  Bquitt  Cask. —  On  an  appeal  from  an 
order  denying  a  new  trial  in  an  equity  case,  the  appellate  Court,  under  the 
system  of  practice  in  force  in  this  State,  will  apply  the  same  rule  with 
reference  to  balancing  conflicting  testimony  which  it  would  If  it  had  been 
an  action  at  law. 

Dbscbiftion  ov  Land  in  Conyhtanci. —  Although  distances  and  quantity 
must  yield  to  natural  monuments  in  determining  the  boundaries  of  land,  yet 
they  are  entitled  to  some  weight  in  getting  at  the  intention  of  the  parties 
where  there  is  a  latent  ambiguity  as  to  what  monument  was  intended. 

iNTBBEST  upon  Intbrbst  Past  Dub. —  If  by  the  terms  of  a  promissory  note 
the  interest  is  due  and  payable  at  the  end  of  eyery  six  months,  the  payee  Is 
not  entitled  under  the  statute  of  this  State  to  Interest  upon  interest  If  the 
Instalments  of  Interest  are  not  paid  as  they  fall  due,  unless  there  Is  an 
express  proyision  in  writing  to  pay  such  int^o«t. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Alameda  County. 

The  Court  below  in  giving  judgment  did  not  allow  plaint- 
iffs interest  on  the  instalments  of  interest  which  were  not 
paid  when  they  fell  due. 

The  plaintiffs  appealed  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

W.  W,  Crane,  Jr.y  for  Appellants,  made  the  point  that  the 
Court  should  have  granted  appellants  a  decree  following  the 
terms  of  the  mortgage,  notwithstanding  the  answer  and  evi- 
dence of  defendants,  and  argued  that  if  the  description  was 
ambiguous,  it  was  the  misfortune  of  the  mortgagees,  and  that 
the  owner  could  not  defeat  their  claim  for  a  decree  according 
to  the  precise  terms  of  the  mortgage,  and  that  the  purchaser 
at  the  decretal  sale  would  buy  at  his  peril,  as  to  whether  he 
obtained  a  large  or  small  tract  of  land.  In  support  of  this  he 
cited  Tryan  v.  Sutton,  13  Cal.  490 ;  and  San  Francisco  v.  Law- 
ton,  21  Cal.  589.  He  also  contended  that  the  expression  of 
quantity  could  not  be  taken  into  consideration  in  determining" 
tiie  boundaries  of  the  premises,  and  cited  Stanley  v.  Oreen,  12 
Cal.  148;  Colton  v.  Seavey,  22  Cal.  497;  Vance  v.  Fos-e.,  24- 
Cal.  436 ;  and  Kimball  v.  Semple,  25  Cal.  440. 
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James  C.  Carey,  and  E.  B.  MasHck,  for  Respondents,  argiied 
that  the  mortgage  must  he  enforced  according  to  the  intention 
of  the  parties,  and  that  there  heing  a  latent  ambiguity,  the 
Court  must  call  in  the  aid  of  extrinsic  facts  to  interpret  the 
language  of  its  calls,  and  that  if  the  latent  ambiguity  was  not 
removed  a  lien  might  be  enforced  on  land  which  the  parties 
never  intended  to  have  covered  by  the  mortgage,  and  cited 
Ramsdell  v.  Fuller^  28  Cal.  37,  and  San  Francisco  v,  Lawton, 
21  Cal.  589. 

By  the  Court,  Sawyer,  J, 

This  is  an  action  to  foreclose  a  mortgage  upon  a  tract  of 
land  constituting  a  part  of  "  Rancho  del  Alameda."  The 
lands  are  described  in  the  mortgage  as  commencing  "  at  a 
point  on  the  Alameda  Creek,  and  about  three  hundred  yards 
above  the  site  of  the  old  Vallejo  mill,  where  a  wire  fence 
meets  said  creek;  thence  down  said  creek,  following  the 
meandering  thereof,  to  a  point  where  another  wire  fence  meets 
said  creek,  and  about  three  quarters  of  a  mile  from  the  start- 
ing point,"  etc.,  and  ends,  "  embracing  within  said  boundaries 
the  grist  mill,  mill  race  and  water  privileges,  and  twelve  acres 
of  land,  be  the  same  more  or  less."  The  complaint  follows 
the  description  of  the  mortgage.  At  the  time  said  mortgage 
was  executed,  by  starting  at  the  point  indicated  as  the  point 
of  commencement,  and  following  the  meanders  of  the  stream, 
two  wire  fences  would  have  been  found  on  the  same  rancho  — 
the  first  about  one  half  mile,  and  the  second  about  one  mile 
and  a  quarter  distant  from  the  point  of  beginning.  Regarding 
the  first  wire  fence  as  the  one  intended  by  the  terms,  "  another 
wire  fence,"  and  running  the  remaining  lines,  the  lines  so  run 
would  include  a  tract  of  twenty-five  acres;  but,  taking  the 
second  as  the  fence  intended,  and  running  the  remaining  lines, 
they  would  include  about  three  hundred  and  forty  acres. 
After  admitting  in  his  answer  the  execution  of  the  note  and 
mortgage,  the  defendant  Clark  (who,  subsequent  to  the  exe- 
cution of  said  mortgage,  had  acquired  the  title  to  the  entire 
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premises  incltided  within  the  outer  line*,  subject  to  the  lien 
of  the  mortgage  in  question  to  the  ejrtent  of  the  lands  actually 
covered  by  it)  sets  up  affirmatively  the  foregoing  facts,  and 
avers  that  in  consequence  of  the  existence  of  the  two  wire 
fences  mentioned,  either  of  which  might  answer  the  descrip- 
tion, there  is  a  latent  ambiguity  in  the  description;  and  that 
plaintiff  claims  that  the  second  wire  fence  is  the  fence  called 
for  by  the  deed,  when,  in  point  of  fact,  the  first  wire  fence  is 
the  true  one,  and  prays  that  the  Court  may  by  its  decree 
determine  the  first  fence  to  be  the  fence  called  for  and  intended 
by  the  parties,  and  restrict  the  operation  of  the  decree  and 
sale  to  the  smaller  tract  of  land,  and  that  the  plaintiff,  and 
those  who  may  claim  under  him,  may  be  restrained  from  here- 
after setting  up  or  asserting  any  claim  or  lien  to  that  portion 
of  the  lands  mentioned  lying  without  the  boundaries  as  indi- 
cated by  the  said  first -wire  fenca  The  Court  found  the  said 
first  wire  fence  to  be  the  one  indicated  by  the  calls  of  the 
mortgage,  and  limited  the  decree  of  foreclosure  in  accordance 
with  such  finding. 

On  the  trial  the  plaintiffs  introduced  their  testimony  and 
rested.  The  defendant,  Clark,  then  introduced  hi»  testimony 
and  rested.  At  this  point,  before  putting  in  their  rebutting 
testimony,  the  plaintiffs  moved  for  judgment  on  the  pleadings, 
on  the  ground  that  no  issue  had  been  taken  on  the  allegations 
of  the  complaint  and  no  new  matter  constituting  a  defense  set 
up.  The  Court'  denied  the  motion,  and  went  on  to  determine 
the  boundaries  of  the  land  covered  by  the  mortgage,  to  which 
proceeding  plaintiffs  excepted;  and  this  ruling  constitutes  the 
first  ground  of  complaint. 

In  action  to  foreclose  mortgage-  the  Court  may  determine  the 
boundarie9  of  the  mortgaged  property. 

It  is  true  that  the  decree  and  the  Sheriff's  deed  o&  a  sale 
might  have  followed  the  deaeription  of  the  mortgage,  and  the 
parties  might  have  properly  litigated  this  question  upon  an 
acticHi  to  recover  the  laDd4.  Or  after  a  sale  and  conveyance 
thereunder^  the  par^  in  possession  of  the  disputed  portion 
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might  have  brought  hk  .action  rto  haffe  the  daim  of  the  oth€ir 
party  determined.     But  the  defendant^  Clark,  was  oalled  in  io 

*defend,  and  he  chose  to  present  the  question  and  have  it  deter- 
mined at  once,  before  a  sale,  and  we  do  not  aee  any  goud  nea- 
son  why  it  should  not  be  determined  in  this  suit  as  well  as 
hereafter.  That  the  oonflicting  elaim  .esafits  is  made  to  appear. 
It  is  simply  a  question  of  location  —  of  applying  the  descrip- 
tion in  the  mortgage  to  the  land  to  be  sold — .of  ascertaining 
the  land  upon  which  the  lien  has  attached  and  which  the 
decree  directs  to  be  sold.  It  is  not  necessary  to  determine 
adverse  titles.  Both  parties  claim  from  the  same  sonroa 
The  Court  is  simply  called  upon  to  determine  by  its  decree 
what  land  the  plaintiff  is  entitled  to  have  sold  by  the  terms  of 
his  mortgage,  where  it  is  shown  that  a  latent  ambiguity  exists. 
It  does  not  appear  to  us  that  any  of  the  decisions  cited  by 
appellants  determine  that  this  question  cannot  be  tried  in  this 
action.  While  there  does  not  appear  to  be  an^  igood  reason 
for  not  settling  the  whole  matter  now,  without  .leaving  ii  open 
for  further  litigation,  there  are  weighty  reasons  why  rthe  ques- 
tion should  be  determined  before  a  sale.     If  ihe  claim  of  the 

,  plaintiff  is  well  founded,  the  tract  covered  by  the  mortgage  is 
about  three  hundred  and  forty  acres  of  land,  woiith,  without 
the  mill  privilege  and  property,  from  .thirty  to  fifty  dollars  per 
acre.  If  not  wall  founded,  it  covcob  ooly  abeut  twenty-five 
acres  of  land.  "Whether  the  daim  of  plaintiff  is  well  founded 
under  the  terms  of  the  mortgage  and  condition  of  the  land  to 
which  the  description  is  applicable,  is  left  in  doubt  If  the 
property  should  be  put  up  for  sale,  under  a  decree  following 
the  exact  terms  of  the  mortgage,  without  first  solving  the 
doubt,  no  person  will  be  .able  to  bid  iatelligently,  because  he 
will  not  know  whether  he  is  bidding  for  twenty-five  acres,  or 
three  hundred  and  forty  acres  of  land;  and  the  rights  of  the 
defendant,  undea-  such  circiunstaneee,  caimot  fail  to  be  ruin- 
ously sacrificed.  So,  also,  the  plaintiff  himaetf — unless  the 
smaller  tract  is  ample  security  for  his  demand  —  is  liable  to 
suffer.  The  interest  of  all  parties  manifestly  require,  in  a  case 
like  this,  that  the  land  called  for  should,  if  possible,  be  ascer- 
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tained  before  the  sale  takes  place;  and  we  can  see  no  sound 
objection  to  the  course  pursued. 

Rvles  of  balancing  conflicting  evidence  in  law  and  equity. 

It  is  next  claimed  that  the  finding  of  the  Court,  to  the  effect 
that  the  first  wire  fence  is  the  one  indicated  l>y  the  calls  of  the 
deed,  is  not  supported  by  the  evidence;  and  it  is  insisted  that, 
this  being  an  equity  case,  the  Court  will  not  apply  the  same 
rule  with  reference  to  balancing  conflicting  testimony  which  it 
would,  if  the  appeal  was  from  an  order  denying  a  new  trial  in 
an  action  at  law;  that  the  Court  will  determine  the  questions 
of  fact  upon  an  examination  of  all  the  evidence,  as  if  they  had 
never  been  determined  in  the  Court  below.  We  had  supposed 
that  this  Court  had  so  often  declined  to  make  any  distinction 
in  the  practice  between  cases  at  law  and  cases  in  equity,  that 
the  question  might  be  considered  settled.  Our  system  does 
not  contemplate  any  distinction  in  this  respect,  and  there  is 
no  propriety  in  making  any  under  it.  Under  the  old  chancery 
practice  the  testimony  was  taken  by  deposition,  generally 
before  a  Master  or  a  Commissioner,  and  reduced  to  writing. 
When  the  testimony  had  all  been  filed,  the  case  was  argued 
upon  it  before  the  proper  Court,  and  on  appeal  the  entire  evi- 
dence was  before  the  CSiancellor  or  appellate  Court  in  the 
same  form  in  which  it  was  presented  to  the  Court  below. 
The  appellate  Court  had  the  same  means  of  determining  the 
credibility  of  the  witnesses  as  the  Court  below.  But  it  is  not 
so  under  our  system.  Now  the  witnesses  are  examined  in 
open  Court,  and  only  brief  minutes  of  the  testimony  taken,  as 
in  actions  of  law.  The  record  is  brought  to  this  Court  by  a 
statement  on  motion  for  new  trial  in  the  same  mode  as  in 
actions  at  law.  The  Court  below  is  possessed  of  all  those 
aids  necessary  to  enable  it  to  give  due  credit  to  every  item  of 
testimony,  which  are  accessible  to  the  Judge  who  tries  an 
action  at  law,  and  which,  from  the  nature  of  things,  are  inac- 
cessible to  this  Court.  For  these  reasons,  if  for  no  other, 
:  there  would  be  no  propriety  in  making  a  distinction  in  the 
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two  classes  of  causes.  But  it  is  enough  to  say  that  the  prin- 
ciples governing  the  practice  are  already  settled.  (Gagliardo 
V.  Holerlin,  18  Cal.  395 ;  Duff  v.  Fisher,  15  Cal.  379 ;  Oreen 
V.  Butter,  26  Cal.  599;  Allen  v.  Fennon,  27  Cal.  69,  and 
cases  cited.)  But  were  it  otherwise,  we  should  still  be  fully 
satisfied  with  the  finding  on  this  point.  Indeed,  we  should 
have  been  much  surprised,  had  it  been  the  other  way. 

We  are  inclined  to  think  the  evidence  admitted  under  plain- 
tiffs' objection  and  exception  admissible.  But,  whether  it 
-was  or  not,  we  do  not  see  how  the  Court  could  have  come 
to  a  different  conclusion  if  it  were  thrown  out  of  the  case. 
As  we  view  the  testimony,  the  first  wire  fence  much  more 
completely  harmonizes  every  course  and  distance  with  the 
calls  of  the  description  in  the  mortgage  than  the  second.  It 
is  true  that  distances  and  quantity  must  yield  to  natural  mon- 
uments, but  they  are  entitled  to  some,  weight  in  getting  at  the 
intention  of  the  parties,  especially  where  they  more  nearly 
harmonize  with  one  theory  than  the  other.  All  of  the  dis- 
tances and  the  quantity  of  land  were  arrived  at  by  a  very 
rough  estimate.  But  a  half  mile  down  the  meanders  of  the 
stream,  though  rather  wide  of  the  mark,  is  nearer  to  "about 
three  quarters  of  a  mile "  than  a  mile  and  a  quarter  is.  And 
when  we  come  to  the  quantity,  twelve  acres  is  a  wild  guess,  if 
we  consider  twenty-five  acres  to  be  the  actual  quantity,  but 
what  shall  we  say  to  it  if  the  real  quantity  intended  to  be  taken 
in  was  three  hundred  and  forty  acres  ?  The  quantity  ef  "  tw^elve 
acres,  be  the  same  more  or  less,"  must  have  been  specified  for 
some  purpose.  Adding  the  words  "  more  or  less,"  shows  that 
there  was  only  an  intent  to  make  a  proximate  estimate  of  the 
quaotity.  The  parties  evidently  intended  to  state  about  what 
they  supposed  the  quantity  embraced  within  the  specified 
boundaries  would  be.  But  it  is  inconceivable  that  they 
should  have  specified  the  quantity  to  be  "twelve  acres,  more 
or  less,"  if  the  boimdaries  which  they  intended  to  indicate 
really  embraced  three  hundred  and  forty  acres.  Besides,  the 
natural  and  obvious  construction  would  be  to  take  the  first 
fence  answering  the  calls  of  the  deed  which  one  would  come 
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to  in  following  tke  meanders  of  the  stream.  The  first  fence 
does  answer  the  calls  even  better  than  the  second.  The  evi- 
dence shows  a  third  wire  fence  about  a  mile  beyond  the  second. 
Why  not  claim  to  that?  The  Court,  it  seems  to  us,  could 
have  come  to  no  other  rational  conclusion  upon  the  evidence, 
even  without  the  testimony  admitted  under  exceptions. 

Interest  on  interest  after  it  falls  due. 

The  only  remaining  question  is  as  to  the  interest.  The  note 
was  for  fifteen  thousand  dollars  and  interest  at  one  and  a  ' 
per  cent  per  month;  "said  interest  to  be  due  and  payable  at 
the  end  of  every  six  months."  The  interest  was  not  paid  as 
it  fell  due,  and  the  plaintiff  claims  that  he  is  entitled,  under 
the  first  section  of  the  statute  relating  to  the  subject,  to  inter- 
est on  each  instalment  of  interest  from  the  time  it  fell  due,  by 
the  terms  of  the  contract,  till  paid,  at  the  rate  of  ten  per  ceait 
per  annmn.  If  section  one  contained  the  only  provision  upon 
the  subject,  there  would  be  great  force  in  the  position  taken 
by  the  appellant,  and — although  there  is  some  conflict  on  the 
point — the  authorities  greatly  preponderate  in  his  favor.  (1 
Aik.  410;  CatUn  y.  Lyman,  16  Vt.  46;  Austin  v.  Imus,  23 
Vt.  286;  Greenleaf  v.  Kellogg,  2  Mass.  568;  Cooley  v.  Rose, 
3  IMass.  221;  Xennon  v.  Dichens,  1  Taylor,  235;  Gibbes  v. 
Chisholm,  2  JSTott  &  McCord,  38 ;  O'Neal  v.  Sims,  1  Strob.  116 ; 
Id.  429 ;  Pierce  v.  Bowe,  1  N.  H.  179 ;  Talliaferro  v.  King,  9 
Dana,  331,  and  other  cases  pro  and  con ;  1  Am.  Lead.  Cases, 
522.) 

But  the  third  section  of  the  istatute,  authorizing  parties  to 
contract  in  writing  for  interest  upon  interest  in  default  of 
punctual  payment,  also  bears  upon  the  question.  And  this 
section  has  already  been  construed  by  our  predecessors  to 
exclude  interest  arfter  it  falls  due,  unless  expressly  so  agreed 
in  writing.  (Montgomery  v.  Tutt,  11  Cal.  316.)  The  question 
in  that  case  was  precisely  similar  in  principle  to  the  one  now 
under  consideration. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 
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W.  H.  BLOOD  V.  THOMAS  SHANNON. 

Pbdvcipaii  and  Attorney  ix  Fact. —  One  who  has  given  to  another  a  power 
of  attorney  to  sell  his  real  estate,  may  sell  the  same,  notwithstanding  the 
execution  of  the  power,  proylded  he  does  so  before  the  attorney  acts  tmder 
the  power. 

Baud  bt  Attobnbt  in  Fact  and  Paymbnt  fob  his  Sbbyicbs. —  S.  gave  B.  a 
power  of  attorney  to  sell  his  real  estate  for  a  sum  certain  in  gold  coin,  pro- 
ylded he  did  so  within  fifteen  days,  and  agreed  to  giye  ten  per  cent  for  mak- 
ing the  sale.  Two  days  thereafter,  B.  made  the  sale,  and  receiyed  a  bank 
check  for  the  price.  S.  refused  to  ratify  the  sale,  because  he  bad  previously 
sold  the  property.  Held,  that  S.  not  having  objected  to  the  sale  by  B. 
because  he  did  not  receive  the  money,  was  liable  for  the  ten  per  cent. 
Held,  further,  that  S.  should  have  objected  to  the  mode  of  payment  before 
it  was  too  late  to  obviate  It. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Plumas  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  W.  Ooffrath,  for  Appellant. 

H.  H,  Hartley,  for  Respondent. 

By  the  Court,  Cukrby,  C.  J. 

The  defendant,  heing  the  owner  of  an  undivided  interest  in 
certain  real  property  in  Plumas  County,  appointed  and  by  deed 
constituted  the  plaintiff  his  true  and  lawful  attorney,  with 
authority  to  bargain,  sell  and  convey  the  same  for  and  in  the 
name  of  the  defendant,  for  the  sum  of  eighteen  thousand  dol- 
lars in  United  States  gold  coin.  The  deed  granting  this  power 
to  the  plaintiflF  was  dated  the  17th  of  August,  1864.  The 
power  granted  was  to  continue  irrevocable  for  fifteen  days 
from  that  date.  On  the  nineteenth  of  the  same  month  the 
plaintiff,  as  the  Court  found,  "consummated  the  sale  of  the 
property  for  the  sum  of  eighteen  thousand  dollars  to  one  John 
Center,  of  the  City  and  County  of  San  Prancisco,  payable  in 
gold  coin."  On  the  day  the  sale  was  made  the  plaintiff  exe- 
cuted to  the  purchaser  a  deed  for  the  property ;  and  three  days 
thereafter  he  informed  the  defendant  of  what  he  had  done, 
upon  which  tlie  defendant  stated  in  substance,  that  notwith- 


394  Blood  v.   Shannon.        [Sup.  Ct. 

Opinion  of  the  Court  —  Currey,  C.  J. 

standing  the  plaintiff  had  the  right  to  make  the  sale,  he,  the 
defendant,  also  had  the  right  to  sell,  and  had  exercised  such 
right,  and  sold  the  property  for  eighteen  thousand  five  hundred 
■dollars.  The  plaintiff  then  demanded  of  the  defendant  a  com- 
mission of  ten  per  cent  on  the  eighteen  thousand  dollars  for 
which  he  had  sold  the  property  to  Center.  The  defendant 
■  refused  to  pay  the  amount  demanded  or  any  portion  of  it.  The 
plaintiff  afterward  brought  his  action  to  recover  such. commis- 
sion, amounting  to  one  thousand  eight  hundred  dollars.  The 
case  was  tried  by  the  Court  without  a  jury  and  judgment  was 
rendered  for  the  plaintiff  for  the  sum  demanded  and  costs. 
This  judgment  the  defendant  sought  to  have  set  aside  on  a 
motion  for  a  new  trial,  on  the  grounds: 

First  —  That  instead  of  the  plaintiff's  selling  the  property 
for  eighteen  thousand  dollars  cash  in  hand,  he  sold  the  same 
for  said  sum  and  took  the  purchaser's  check  on  a  San  Francisco 
bank  in  payment  therefor,  without  authority  so  to  do. 

Second  —  That  the  finding  of  the  Court  was  contrary  to  the 
evidence. 

The  motion  for  a  new  trial  was  denied,  and  the  same  objec- 
tions are  urged  on  appeal  as  demanding  a  reversal  of  the  judg- 
ment. Other  objections  were  made  on  the  motion  for  a  new 
trial,  but  the  record  does  not  set  forth  the  facts  and  circum- 
stances on  which  they  were  founded,  and  hence  no  further  notice 
will  be  taken  of  them. 

I.  The  power  conferred  on  the  plaintiff  was  to  sell  the  prop- 
erty within  fifteen  days  from  the  date  of  the  power  of  attorney 
for  eighteen  thousand  dollars,  in  gold  coin.  Under  this  power 
the  plaintiff  was  not  authorized  to  sell  on  a  credit  or  on  any 
other  terms  than  for  gold  coin.  The  plaintiff  testified  that  he 
did  not  receive  the  gold  coin  for  which  he  sold  the  property, 
but  that  the  purchaser  gave  him  a  check  for  the  amount,  which 
was  good  for  the  money  on  presentation.  When  informed  of 
the  sale  made  by  the  plaintiff,  and  that  he  had  the  purchaser's 
check  for  the  money,  the  defendant  made  no  objection  on  that 
ground,  but  he  said  he  could  not  give  Center  possession  of  the 
property  because  he  had  already  sold  it,  which  he  maintained 
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he  had  a  right  to  do.  Having  sold  the  property  to  another, 
the  objection  to  giving  Center  possession  was  a  valid  one,  and 
rendered  it  unnecessary  on  the  part  of  the  plaintiff  to  procure 
the  monoy  on  the  check  and  to  tender  it  to  the  defendant. 
Had  the  defendant  refused  th^  check  on  the  ground  that  it 
was  not  the  money  for  which  the  property  had  been  sold  to 
Center,  the  plaintiff  could  have  obtained  the  money  within 
the  fifteen  days  given  him  to  effect  the  sale.  Not  having 
objected  to  the  mode  of  payment  at  the  time,  it  would  not  be 
just  to  allow  the  defendant  to  raise  the  objection  after  it  was 
too  late  to  obviate  it. 

II.  The  finding,  we  think,  was  sustained  by  the  evidence. 
The  defendant  agreed  to  pay  plaintiff  ten  per  cent  on  the  sum 
of  eighteen  thousand  dollars,  provided  he  made  a  sale  of  the 
property  for  that  sum.  The  power  gi*anted  to  plaintiff  was 
to  continue  for  fifteen  days.  On  the  faith  of  the  contract  be- 
tween the  parties  the  plaintiff  rendered  his  services  by  effecting 
a  sale  for  the  price  specified.  He  was  employed  for  the  purpose 
of  performing  this  service,  and  having  performed  it,  he  was 
entitled  to  the  compensation  which  the  defendant  agreed  to  pay 
him  therefor.     (Middleian  v.  Findla.  25  Cal.  76.) 

The  judgment  is  affirmed. 


Ex  parte  D.  O.  McCARTHT. 


Aid  or  Counsel  to  Witness  before  Legislature. —  A  lei^lslatlve  assembly 
may  refuse  to  a  party  summoned  before  It  as  a  witness  tbe  aid  of  coansel 
when  charged  with  contempt  In  not  answering  questions. 

Committee  of  a  Legislative  Booi'. —  The  appointment  of  a  committee  by  the 
Senate,  with  power  to  investigate  charges  of  bribery  made  against  members 
of  that  body,  does  not  preclude  the  Senate  from  afterwards  summoning  the 
wltnessta,  and  making  the  investigation  before  the  bar  of  the  Senate. 

What  Constitutes  an  Issue  within  the  Statute  against  Pbrjubt. — 
When  charges  of  bribery  are  made  by  any  person  against  members  of  either 
branch  of  the  Legislature,  without  giving  their  names,  and  a  resolution  is 
adopted  by  the  branch  to  which  the  members  accused  are  said  to  belong, 
reciting  the  charge,  and  resolving  to  investigate  It,  and  witnesses  are  sum* 
moned  before  it.  an  issue  is  made  up  within  the  meaning  of  the  statute 
against  perjury. 
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PowEB  OF  A  State  LegislatukS. — ^A  State  Constitution  is  not  a  sraot,  Imt 
restriction  upon  the  powers  of  the  Legislature,  ana  hence,  an  express 
enumeration  of  legislative  powers  is  not  an  exclusion  of  others  not  named, 
unless  accompanied  by  negative  terms. 

Powers  amd  Pwvilbqbs  op  a  Lboislativb  AssiafBLT.— -A  legislative  assem- 
bly has  all  the  powers  and  privileges  which  are  necessary  to  the  proper 
exercise,  in  all  respects,  of  its  appropriate  functions. 

SoDRCE  of  SAMB.-^uoh  powors  and  privileges  Are  inherent  In  a  legislative 
body,  and  are  to  be  ascertained  primarily  by  ft  reference  to  the  common 
parliamentary  law. 

Same.— ^A  legislative  assembly  has  all  the  powers  and  privileges  conferred 
by  the  common  parliamentary  law  unless  restrahied  by  some  express  pro- 
vision of  the  Constitution,  or  some  express  law  made  unto  itseU. 

Power  of  Leoislatube  to  summon  Witnesses. — ^By  the  common  parlia- 
mentary law  a  legislative  assembly  may  compel  the  attendance  of  all  per- 
sons within  the  Itanits  of  their  constitneucy,  as  witnesses,  in  regard  to  sub- 
jects on  which  they  have  power  to  act,  and  into  which  they  institute  pn 
investigation. 

Examination  of  Witnesses  befobb  I^eoislativb  AsssuBiiT. — Witnesses  b»> 
fore  a  legislative  assembly  or  its  committee  are  not  sworn,  unless  there  Is 
some  provision  of  law  or  of  the  Constitution  authorizing  it,  but  give  their 
testimony  under  the  penalty  of  being  adjudged  guilty  of  contempt,  and 
punished.  If  they  testify  falsely. 

Man  NEB  of  compelling  Witnesses  to  Testifz  bufobb  LnsiSLATDBs. — ^When 
witnesses  are  brought  before  either  branch  of  the  Legislature,  they  may  be 
compelled  to  testify  by  process  of  contempt,  when  without  legal  cause  they 
refuse  to  do  so. 

Witnesses  refusing  to  Testify  before  the  Legislature. — When  a  charge 
of  bribery  Is  brought  against  members  of  the  Senate,  the  Senate  has  power 
to  investif^ate  the  charge,  and  to  summon  the  person  making  the  charge 
before  Its  bar  as  a  witness  touching  the  same,  and  to  commit  him  for  con- 
tempt for  refusing  to  testify  without  sufficient  legal  cause. 

The  case  was  argued  before  Mr.  Chief  Justice  Cueeey,  Mr. 
Justice  Sawyer,  and  Mr.  Justice  Sandebson. 
The  facts  are  stated  in  the  opinion. 

J.  W.  Coffroth,  and  J.  C.  Ooods,  for  Petitioner. 

J.  O.  McCidlongh,  Attomey-Generalj  and  N,  Qreene  Curtis ^ 
against  his  discharge. 

Opinion  by  Sandeeson,  J. 

In  his  petition  for  a  writ  of  habeas  corpus  the  petitioner,  D. 
O.  McCarthy,  substantially  states  that  he  is  illegally  impris- 
oned and  restrained  of  his  liberty  by  confinement  in  the 
County  Jail  of  Sacramento  County,  under  the  control  of  onp 
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James  McClatchy,  Sheriff  of  said  oounty;  that  he  is  not  so 
imprisoned  by  virtue  of  the  final  judgment  or  decree  of  any 
Court  or  Judge  of  the  United  States  or  of  this  State;  that  he 
is  so  confined  by  virtue  of  an  illegal  order  or  warrant  issued 
by  the  Senate  of  the  State  of  California,  in  a  case  in  which 
said  Senate  had  no  jurisdiction  under  the  Constitution,  nor  by 
virtue  of  any  law  made  in  pursuance  thereof. 

The  proceedings  which  led  to  the  imprisonment  of  the  peti- 
tioner, as  appears  from  the  return  of  the  Sheriff  to  the  writ 
and  from  the  Journal  of  the  Senate,  which,  by  mutual  con- 
sent, was  referred  to  at  the  hearing,  and  treated  in  effect  as  a 
part  of  the  return,  were  instituted  under  the  circumstances 
and  conducted  in  the  manner  following: 

On  the  I7th  of  February,  1866,  an  article  appeared  in  a 
newspaper,  published  at  San  Francisco,  called  the  Daily 
American  Flag,  of  which  the  petitioner  was  the  reputed  edi- 
tor and  proprietor,  charging  in  effect  that  seven  members  of 
the  Senate,  not  named,  had  each  received  the  sum  of  twelve 
thousand  dollars  for  voting  against  the  repeal  of  the  so  called 
Specific  Contract  Act;  and  that  the  sum  of  twenty-four  thou- 
sand dollars  had  been  divided  among  the  members  of  the  lobby 
as  compensation  for  their  services  in  effecting  the  arrange- 
ment. On  the  19th  of  the  same  month,  the  Senate  being 
in  session  at  Sacramento,  the  Capital  of  the  State,  C.  B. 
Porter,  Senator  from  tlie  Counties  of  Contra  Costa  and  Marin, 
offered  a  preamble  and  resolution,  which  was  subsequently 
adopted,  reciting  the  article  in  question,  and  providing  for  the 
apjjojntTnent  of  a  committee  to  investigate  the  charges  therein 
contained,  with  the  usual  power  to  send  for  persons  and 
papers.  On  the  21st  of  February,  Senator  Ewer,  one  of  the 
members  of  the  committee  so  appointed,  offered  a  resolution 
authorizing  the  committee  to  proceed  to  San  Francisco  for  the 
purpose  of  investigating  the  chai^i^es  of  corruption  and  bribery 
aforesaid,  and  granting  them  indefinite  leave  of  al)sence  for 
that  purpose.  A  substitute  was  offered  by  Senator  Hale,  and 
finally  adopted,  to  the  effect  that  the  petitioner  be  inunedi- 
ately  summoned  to  appear  forthwith  at  the  bar  of  the  Senatei, 
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then  and  there  to  testify  as  a  witness  touching  the  charges 
aforesaid.  Shortly  thereafter  the  petitioner  appeared  at  the 
bar  of  the  Senate,  and  Senators  Belden  and  Heacock  were 
appointed  by  the  Senate  as  managers  to  conduct  his  examina- 
tion. Without  going  further  into  detail,  it  is  sufficient  for  the 
present  purpose  to  say  that  the  petitioner,  in  response  to  ques- 
tions put  by  the  managers,  stated  that  he  was  the  editor  and 
proprietor  of  the  Daily  American  Flag,  and  was  responsible 
from  the  printed  matter  appearing  in  its  columns ;  and  that  the 
article  containing  the  charges  in  question,  though  not  written 
by  him,  was  written  by  his  direction  and  had  his  approval 
before  publication.  Thereafter  the  petitioner  refused  to  answer 
any  further  questions,  for  reasons  stated  by  him  in  a  written 
communication  presented  to  the  Senate,  wherein  he  professed 
a  desire  for  a  full  investigation  as  to  the  truth  of  the  charges 
contained  in  the  article  in  question,  and  a  willingness  <wi  his 
part  to  lay  before  the  Senate  all  the  information  upon  the 
subject  in  his  possession ;  but  that  in  his  judgment  to  do  so  in 
the  manner  proposed  might  defeat  the  object  which  he  had  in 
view,  by  affording  the  guilty  parties  an  opportunity  to  escape, 
and  the  witnesses  against  them  an  opportunity  to  avoid  an 
appearance ;  and  suggesting  that  to  allow  the  committee 
already  appointed  to  proceed  with  the  'ivestigation  would  be 
a  more  judicious  mode  of  ascertaining  the  truth  or  the  falsity 
of  the  charges  in  question.  Nevertheless  the  Senate  deter- 
mined to  proceed  with  the  investigation,  and  the  petitioner 
was  asked  a  series  of  questions  pertinent  to  the  subject  matter 
before  the  Senate,  and  was  directed  by  the  President  pro  tem 
of  the  Senate  to  answer  the  same.  In  response  to  each  ques- 
tion, when  put,  the  petitioner  said :'  "  I  decline  to  answer,"  or 
"  I  decline  to  answer  at  this  time."  Thereupon  a  preamble 
and  resolution  was  offered  by  the  Senator  from  Nevada  (Mr. 
Kutz,)  reciting  the  contumacy  of  the  petitioner,  and  adjudg- 
ing him  guilty  of  contempt,  and  directing  that  he  be  com- 
mitted to  the  County  Jail  of  Sacramento  County  until  he  shall 
have  purged  himself  of  his  contempt  by  answering  the  quesr 
tions  which  had  been  propounded  to  him  under  the  direction 
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of  the  Senate;  which  was  adopted,  and  accordingly  the  com- 
mitment under  which  the  Sheriff  now  holds  him  in  custody 
was  made  out  under  the  style  of  "  The  People  of  the  State  of 
California,"  as  provided  in  the  Constitution,  signed  by  the 
President  pro  tern,  and  attested  by  the  Secretary  of  the 
Senate, 

Right  of  witness  before  the  Legislature  to  aid  of  counsel. 

At  times  during  the  progress  of  the  argument,  counsel,  unin- 
tentionally doubtless,  seemed  to  assume  that  the  petitioner 
was  summoned  to  the  bar  of  the  Senate  upon  a  charge  of  libel 
against  that  body,  and  was,  to  some  extent  at  least,  on  his 
trial  upon  a  charge  of  that  character.  Such  a  theory,  how- 
ever, is  wholly  unauthorized  by  the  facts  of  the  case  as  dis- 
closed by  the  record  before  us.  At  the  time  the  alleged  con- 
tempt was  committed,  the  Senate  was  acting  under  the  reso- 
lution of  the  Senator  from  Placer,  (Mr.  Hale,)  which  was,  as 
already  stated,  to  the  effect  that  the  petitioner  be  summoned 
to  the  bar  of  the  Senate  to  testify  as  a  witness  touching  the 
charges  of  corruption  against  unknown  members  of  that  body. 
Moreover  the  tenor  of  the  questions  put  to  the  petitioner 
shows  clearly  that  the  Senate  was  seeking  to  ascertain  whether 
any  members  of  that  body  had  been  bribed  to  vote  in  a  par- 
ticular way,  and  if  so,  who  those  members  were.  Hence  the 
petitioner  did  not  stand  before  the  Senate  accused  of  any 
offense,  but  as  an  accuser  of  other  persons  against  whom 
charges  of  bribery  and  corruption  had  been  indirectly  if  not 
directly  made  by  himself.  His  real  attitude  was  that  of  a 
witness.  And  we  may  here  jemark  that  that  fact  alone  is  a 
complete  answer  to  all  that  was  said  at  the  argument  touching 
the  refusal  of  the  Senate  to  allow  him  counsel,  and  fully 
explains  and  justifies  the  conduct  of  the  Senate  in  that  respect, 
and  relieves  it  from  all  just  criticism  on  the  score  that  the 
course  pursued  was  unusual  and  arbitrary.  But  were  it  other- 
wise we  could  afford  no  relief.  In  this  respect  In  re  Falvey 
and  Kilbovm  v.  Massi/ng,  7  Wisconsin,  630,  is  on  all  fours 
with    the   present   case.     There   Falvey   had   been   adjudged 
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guilty  of  contempt  by  the  Assembly  in  refusing  to  answer 
questions  put  to  him  by  a  joint  committee  of  both  Houses, 
and  committed.  The  aid  of  counsel  had  been  denied  him, 
yet  the  Supreme  Court  of  that  State,  on  habeas  corpus  said, 
(p.  639):  "Another  objection  taken  to  the  commitment  is, 
that  the  petitioner  prayed  to  be  heard  by  counsel  in  answer  to 
the  charge  of  contempt-,  and  that  this  request  was  denied  by 
the  Assembly.  The  Assembly  in  refusing  to  hear  the  peti- 
tioner by  counsel  .before  adjudging  him  in  contempt  might 
have  acted  arbitrarily  and  improperly.  Concede  that  it  did, 
and  yet  it  waja  a  matter  resting  solely  in  the  discretion  of  that 
body.  And  as  the  jurisdiction  of  the  Assembly,  acting  in.  this 
matter,  was  final,  the  Court  having  no  appellate  power  over 
it,  it  is  not  competent  for  us  to  revise  the  proceedings  of  the 
Assembly,  or  suspend  its  judgment  because  it  has  made  a  misr 
take  or  abused  its  discretion  in  the  premises."  (See,  also,  the 
case  of  Brass  Crosby^  3  Wilson,  188 ;  and  Ex  parte  Kearney 
7  Wheaton,  38.) 

Before  going  generally  into  the  question  of  power,  it  is 
proper  to  notice  briefly  and  in  their  order  certain  points  bear- 
ing in  some  degree  upon  that  questicm  made  by  counsel  for  the 
petitioner  at  the  argument  While  both  counsel  for  the  peti- 
tioner agreed  and  claimed  broadly  that  the  Senate  was  power- 
less to  act  at  all  in  the  premises,  and  could  not,  therefore,'  law- 
fully inquire  in  any  mode  into  the  truth  or  falsity  of  the 
charges  for  any  purpose,  yet,  while  admitting  for  the  sake  of  the 
argument,  that  under  proper  circumstances  and  upon  proper 
conditions  the  Senate  might  have  power  to  institute  and  prose- 
cute to  some  final  result  an  inquiry  into  the  matter  in  question, 
they  each  assigned  different  reasons  why,  in  their  judgment, 
under  the  peculiar  conditions  of  the  present  case,  the  power 
did  not  exist.  Mr.  Coffroth  claimed,  as  we  understood  him, 
that  although,  as  a  general  proposition  the  Senate  might  have 
had  jurisdiction,  yet  at  the  time  of  this  investigation  it  had 
no  jurisdiction  because  of  the  previous  appointment  of  a  com- 
mittee with  power  to  investigate  and  report,  and  sudi  com- 
mittee had  not  yet  reported,  nor  had  it  been  formally  dis- 
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charged  from  the  further  performance  of  the  duty  for  which  it 
was  created.  Mr.  Goods,  however,  grounded  the  point  in 
question  upon  the  fact,  as  he  claimed,  that  there  was  not  at 
the  time  a  material  issue  before  the  Senate  as  to  which  the 
petitioner  would  have  committed  perjury  had  he  testified  and 
knowingly  testified  falsely,  which  is  imdoubtedly  a  very  good 
test  as  to  whether  there  was  a  material  issue. 

Repugrumt  resolviions  of  legislative  assembly. 

To  the  point  made  by  Mr.  Coffroth  there  are  at  least  two 
answers:  first,  the  point  made  is  not  of  jurisdictional  conse- 
quence. It  does  not  rise  above  the  level  of  a  mere  irregularity 
which  would  not,  however  gross,  vitiate  the  final  judgment  of 
the  Senate ;  and  second,  the  resolution  of  Senator  Hale  was  so 
repugnant  to  the  previous  resolution  of  Senator  Porter,  so  far  as 
the  appointment  of  the  committee  was  concerned,  as  to  virtually 
repeal  and  annul  it,  or  at  least  to  suspend  the  power  of  the  com- 
mittee, in  analogy  to  the  rule  that  a  statute  operates  as  a  repeal 
of  a  former  statute  to  which  it  is  repugnant. 

Material  issue  within  statute  against  perjury. 

The  point  made  by  Mr.  Goods  in  this  connection  presents 
the  question  whether  there  was  at  the  time  a  material  matter, 
or  issue,  or  point  in  question  before  the  Senate  within  the 
meaning  of  the  statute  against  perjury.  There  was  not,  per- 
haps, any  issue  in  the  sense  in  which  the  Courts  employ  that 
word  when  speaking  technically  in  the  language  of  the  law  as 
applied  to  pleadings  in  either  civil  or  criminal  actions.  There 
was  no  complaint,  no  indictment,  no  answer  and  no  plea,  yet 
there  was  in  our  judgment  a  material  issue  or  point  in  ques- 
tion within  the  meaning  of  the  statute  against  perjury,  suffi- 
cient to  sustain  an  indictment.  The  matter  contained  in  the 
resolution  of  Senator  Porter  was  before  the  Senate,  and  the 
question  or  point  in  issue  was  whether  the  charges  therein 
contained  were  .true,  and,  if  true  who  were  the  guilty  Sena- 
tors.    That  all  this  amoimted  to  an  issue  within  the  meaning 
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of  the  statute  against  perjury,  may  be  illustrated  by  a  refer- 
ence tJO  proceedings  pending  before  a  grand  jury,  between 
which  and  those  under  review  there  is,  in  our  judgment,  a 
perfect  analogy.  It  is  the  duty  of  a  grand  jury  to  inquire  into 
all  public  offenses  which  are  brought  to  their  notice,  and  if, 
after  an  investigation  of  the  charge  by  an  examination  of  wit- 
nesses, they  find  that  an  offense  has  been  conunitted,  to  pre- 
sent the  same  by  indictment  or  otherwise  to  the  Court,  in 
order  that  the  party  accused  may  be  tried  according  to  the 
forms  of  law.  Suppose,  then,  that  some  member  of  the  jury, 
in  the  mode  adopted  by  Senator  Porter  in  this  case,  should 
suggest  that  he  had  information  that  a  certain  offense  had 
been  committed,  and  that  a  certain  person  professed  to  have 
information  which  might  lead  to  the  detection  of  the  guilty 
parties,  and  suppose  that  thereupon  such  person  should  be 
summoned  before  the  grand  jury  to  testify  as  a  witness  touch- 
ing such  alleged  offense.  Can  there  be  any  doubt  but  that 
there  would  be  an  issue  before  the  grand  jury  within  tlie 
meaning  of  the  statute  against  perjury?  We  think  not.  A? 
was  said  by  the  Supreme  Court  of  Massachusetts  in  Burnhai)'. 
V.  Morrisey,  14  Gray,  239,  the  Legislature  is  the  grand 
inquest  of  the  Commonwealth.  As  such,  it  has  the  power  to 
inquire  into  the  conduct  of  the  officers  of  the  State,  with  a 
view  to  their  impeachment  if  they  find  any  cause  therefor.  It 
may  inquire  into  the  election  and  qualification  of  its  own 
members,  with  a  view  to  their  admission  or  expulsion.  It 
may  inquire  into  a  variety  of  matters,  with  a  view  to  apt 
legislation.  Such  inquiries  may  be  inaugurated  by  any  mode 
which  may  be  thought  most  practicable  or  convenient  —  the 
mode  is  immaterial.  Whenever  it  is  proposed  to  institute  an 
inquiry  touching  any  matter  of  public  concern  within  their 
jurisdiction,  by  any  mode  which  they  may  choose  to  adopt, 
there  is,  to  every  legal  intent,  a  material  issue  presented 
touching  which  witnesses  may  be  examined  and  subject  them- 
selves, by  testimony  wilfully  false,  to  all  the  pains  and  penalties 
of  perjury; 
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Having  disposed  of  the  foregoing  collateral  questions,  we 
now  come  to  the  consideration  of  the  main  proposition. 

Power  of  Senate  to  investigate  charges  of  bribery  against  its 

members, 

ITad  the  Senate  the  power  or  jurisdiction  to  investigate  the 
chaises  of  briber^'  in  question  for  any  purpose? 

AVe  shall  first  consider  this  question  by  the  light  of  the  com- 
mon parliamentary  law,  independent  of  any  restrictions  placed 
thereon  by  the  Constitution  or  any  laws  made  in  pursuance 
thereof. 

A  legislative  assembly,  when  established,  becomes  vested 
with  all  the  powers  and  privileges  which  are  necessary  and 
incidental  to  a  free  and  unobstructed  exercise  of  its  appropri- 
ate functions.  These  powers  and  privileges  are  derived  not 
from  the  Constitution;  on  the  contrary,  they  arise  from  the 
very  creation  of  a  legislative  body,  and  are  founded  upon  the 
principle  of  self  preservation.  The  Constitution  is  not  a  grant, 
but  a  restriction  upon  the  power  of  the  Legislature,  and  hence 
an  Express  emimeration  of  legislative  powers  and  privileges  in 
the  Constitution  cannot  be  considered  as  the  exclusion  of 
others  not  nam^d  unless  accompanied  by  n^ative  terms.  A 
.  legislative  assembly  has,  therefore,  all  the  powers  and  privi- 
leges which  are  necessary  to  enable  it  to  exercise  in  all 
respects,  in  a  free,  intelligent  and  impartial  manner,  its  appro- 
priate functions,  except  so  far  as  it  may  be  restrained  by  the 
express  provisions  of  the  Constitution,  or  by  some  express 
law  made  unto  itself,  regulating  and  limiting  the  same.  (Cush- 
ing's  Law  and  Practice  of  L^slative  Assemblies,  p.  221.) 

What  powers  and  privileges,  therefore,  a  Je^slative  assem- 

^      blj  takes  by  force  and  effect  of  its_  creation^  are  to  be  ascer- 

taine(l_b^  a  reference    to    the  common    parliamentary  ~la\v. 

These  powers  and  privileges  are  classified  by  Gushing  (p.  246) 

as  follows: 

1.  To  judge  of  the  returns,  elections  and  qualifications  of  ita 
own  members. 

2.  To  choose  its  own  ofiicers  and  remove  them  at  pleasure. 

3.  To  establish  itsown  rules  of  proceeding. 
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4.  To  have  the  attendance  and  service  of  its  own  members. 

5.  To  be  secret  in  its  proceedings  and  debates. 

6.  To  preserve  its  own  honor,  dignity,  purity  cmd  efficiency, 
hy  the  expulsion  of  <m  unworthy,  or  the  discharge  of  an  incomr 
petent  member. 

7.  To  protect  itself  and  its  members  from  personal  violence. 

8.  To  protect  itself  and  its  members  from  libellous  and  slan- 
derous attacks. 

9.  To  protect  itself  and  its  rrvemhers  from  corruption, 

10.  To  require  information  touching  public  affairs,  from  the 
public  officers. 

11.  To  require  the  opinion  of  the  Judges  and  other  law  offi- 
cers on  important  occasions. 

12.  To  investigate,  hy  the  testimony  of  witnesses  or  other- 
wise, any  subject  or  matter,  in  reference  to  which  it  has  power 
to  act;  and,  consequently,  to  protect  parties,  witnesses  and 
counsel,  in  their  attendance,  when  summwned,  or  having  occa- 
sion to  attend  for  that  purpose, 

13.  To  be  free  from  all  interference  of  the  other  co-ordinate 
branch,  and  of  tJie  executive  and  judicial  departments,  in  its 
proceedings  on  any  matter  depending  before  it. 

Speaking  at  page  two  hundred  and  fifty,  of  the  sixth  of  the 
foregoing  subdivisions,  the  learned  author  says:  "The  power 
to  expel  a  member  is  naturally  and  even  necessarily  incidental 
to  all  aggr^ate,  and  especially  all  legislative  bodies,  which, 
without  such  power,  could  not  exist  honorably  and  fulfil  the 
object  of  their  creation." 

At  page  two  himdred  and  fifty-one  he  speaks  thus  of  the 
eighth  subdivision:  "No  form  of  attack  upon  the  rights  and 
privileges  of  a  legislative  assembly  has  been  mjore  common 
or  subjected  offenders  to  a  severer  punishment  than  this. 
When  the  libel  is  on  the  assembly  itself  there  can.  be  but  little 
doubt  of  its  authority  to  punish  the  offenders;  but  when  it  is 
committed  against  a  member  it  can  hardly  be  considered  a 
breach  of  privilege,  unless  it  attack  him  in  that  capacity  or  on 
account  of  something  said  or  done  by  him  as  a  member." 

At  page  two  hundred  and  fifty-three  he  speaks  thus  of  the 
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twelfth  subdivision  touching  the  right  of  investigation:  "It 
has  always,  at  least  practically,  been  considered  the  right  of 
legislative  assemblies  to  call  upon  and  examine  all  persons 
within  their  jurisdiction  as  witnesses  in  regard  to  subjects  in 
reference  to  which  they  have  power  to  act,  and  into  which 
they  have  already  instituted  or  are  about  to  institute  an  inves- 
tigation. Hence  they  are  authorized  to  summon  and  compel 
the  attendance  of  all  persons  within  the  limits  of  their  con- 
stituency as  witnesses,  and  to  bring  with  them  papers  and 
records,  in  the  same  manner  as  is  practiced  by  Courts  of  law. 
When  an  assembly  proceeds  by  means  of  a  conmiittee  in  the 
investigation  of  any  subject  the  committee  may  be  and  usually 
is  authorized  by  the  assembly  to  send  for  persons,  papers  and 
records.  Witnesses  before  a  legislative  assembly  or  commit- 
tee are  not  sworn,  unless  there  is  some  express  provision  of 
law  or  Constitution  authorizing  their  examination  in  that 
manner;  but  they  give  their  testimony  under  the  penalty  of 
being  adjudged  guilty  of  a  contempt,  and  punished  accord- 
ingly  if  tiiey  prevaricate  or  testify  falsely." 

Such  are  some  of  the  powers  and  privileges  of  a  legislative 
assembly  under  the  law  of  its  creation,  or  in  other  words, 
under  the  common  parliamentary  law.  In  their  support  we 
content  ourselves  with  a  citation  of  the  following  authorities: 
Burdeti  v.  Abbott,  14  East.  138;  Burdeti  v.  Coleman,  14  East 
163 ;  Coffin  v.  Coffin,  4  Mass.  86 ;  State  v.  Mathews,  87  N.  BL 
463 ;  Burnham  v.  Morrissey,  14  Gray,  241 ;  Kilboum  v.  Mas- 
sing, 7  Wisconsin,  638 ;  Anderson  v.  Durni,  6  Wheaton,  204. 

Thus  by  the  common  parliamentary  law  the  Senate  has  the 
power,  among  "other  things,  to  judge  of  the  qualifications  of 
its  own  members,  to  preserve  its  own  honor,  dignity,  purity 
and  efficiency,  by  the  expulsion  of  an  unworthy  or"  the  "dis- 
charge of  an  incompetent  member ;  to  protect  itself  ~an^  lis 
members  from  corruption;  and  as  necessary  to  the  intelligent 
exercise  of  those  powers  they  may  sunmion  and  examine  wit- 
nesses and  compel  them  to  testify  by  process  of  contempt, 
when  without  good  cause  they  refuse  to  do  so. 

The  charge  that  seven  members  of  the  Senate  had  been. 
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bribed  was  a  charge  affecting  the  honor,  dignity,  purity  and 
efficiency  of  that  body;  and  the  Senate  therefore,  under  the 
common  parliamentary  law,  had  the  power  to  investigate 
the  charge  with  the  view  to  the  expulsion  of  the  guilty  mem- 
bers^  if  any  such  could  be  found,  and  to  that  end  to  summon 
the  petitioner  to  the  bar  of  the  Senate  to  testify  as  a  witness 
touching  the  same,  and  to  commit  him  for  contempt  for 
refusing  to  testify  without  sufficient  legal  cause. 

These  powers  of  the  Senate,  under  the  common  parliamen- 
tary law,  are  not  trenched  upon  by  the  Constitution  or  any 
law  made  in  pursuance  thereof.  On  the  contrary,  so  far  as 
the  Constitution  and  laws  of  the  State  treat  of  the  subject, 
they  but  affirm  and  enlarge,  so  far  as  the  present  case  is  con- 
cerned, the  common  parliamentary  law.  The  Constitution 
provides  that  "each  House  shall  choose  its  own  officers,  and 
judge  of  the  qualifications,  elections  and  returns  of  its  own 
members."  (Sec.  8,  Art.  4)  ;  that  "each  House  shall  determine 
the  rules  of  its  own  proceedings,  and  may,  with  the  concur- 
rence of  two  thirds  of  all  the  members  elected,  expel  a  mem- 
ber." (Sec.  10,  Art.  4.)  By  no  provision  of  the  Constitu- 
tion is  the  Senate  denied  the  power  which  they  exercised  in 
the  present  case.  Thus  unrestrained  by  the  Constitution,  the 
Legislature,  on  the  26th  of  March,  1857,  passed  an  Act, 
entitled  "An  Act  to  enforce  more  effectually  the  attendance 
of  witnesses  on  the  summons  of  either  House  of  the  Legisla- 
ture of  this  State,  and  to  compel  them  to  discover  testimony  " 
{Statutes  1857,  p.  97)  ;  which  entirely  covers  this  case,  so  far 
as  the  power  to  commit  the  petitioner  as  for  a  contempt  in 
refusing  to  testify  is  concerned.  So  far  as  this  Act  confers 
power  to  conmiit  a  contumacious  witness,  it  but  confirms,  as 
we  have  already  seen,  the  common  parliamentary  law.  By 
the  fifth  section  of  that  Act  it  is  provided  that  "  if  any  witness 
shall  neglect  or  refuse  to  obey  such  summons"  (previously 
provided  for),  "or  appearing,  shall  neglect  or  refuse  to  testify 
to  any  matter  touching  the  inquiry  then  before  such  commit- 
tee, Senate  or  Assembly,  the  Senate  or  Assembly,  as  the  case 
,  may  be,  shall  and  may,  in  addition  to  the  pains  and  penalties 
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hereinbefore  mentioned,  by  resolution  entered  on  the  journal, 
commit  such  witness  as  for  contempt,  and  such  witness  shall 
be  imprisoned  until  he  shall  comply  with  the  order  of  the 
Senate,  Assembly  or  committee,  which  imprisonment  shall 
not  be  a  bar  to  proceedings  under  the  forgoing  sections  of 
this  Act,  and  if  such  witness  neglect  or  refuse  to  attend  in 
obedience  to  summons,  he  may  be  arrested  by  the  Sergeant-at- 
xVrms  and  brought  before  the  Senate  or  Assembly^  as  the  case 
may  be;  provided^  tl^at  the  only  warrant  or  authority  neces- 
sary to  authorize  such  arrest  shall  be  a  copy  of  a  resolution  of 
the  Senate  or  Assembly,  signed  by  the  President  of  the  Senate 
or  Speaker  of  the  Assembly,  and  countersigned  by  the  Secre- 
tary or  Clerk.  Such  resolution  may  be  entered  on  the  report 
of  the  conmiittee." 

Thus  stands  the  law.  And  in  conclusion  we  have  only  to 
add  that  in  our  judgment  the  power  of  the  Senate  to  investi- 
gate the  charges  in  question,  to  summon  and  examine  the  peti- 
tioner as  a  witness,  and  to  commit  him,  as  for  contempt,  for 
refusing  to  answer  the  questions  propounded  to  him,  does  not 
admit  of  a  doubt  Li  our  judgment  the  Senate  has^m  no 
respect  exceeded  its  jurisdiction. 

Certain  points  as  to  the  sufficiency  of  the  commitment  and 
as  to  the  place  of  confinement  were  made,  but  in  our  judg- 
ment they  are  not  of  sufficient  importance  to  require  special 
notice. 

Let  the  petitioner  be  remanded. 


JOHN  WINTEK  v.  JOHN  STOCK 

Wmm  or  Land  to  L.  B.  ft  Co. — ^A  conyeyance  of  land  to  L.  B.  ft  Co.  TCfts  th« 
legal  title  of  the  same  in  L.  B.  alone,  and  his  deed  will  give  to  his  grantee 
a  good  and  yalld  title. 

Wabjuntt  or  Titlb. — A  covenant  of  the  grantor,  warranting  the  title  of 
the  land  sold  as  "  Indisputable  and  satisfactory/'  is  not  broken  If  the  title 
is  good  and  valid. 

Warranty  op  titus  in  a  Contract  to  Convbt. — W.  entered  Into  a  contract 
In  writing  with  S.,  agi-eelng  to  convey  to  him  a  lot  of  land,  and  in  the 
contract  warranted  the  title  to  be  "  indisputable  and  satisfactory,   or  no 
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sale.*'  S.,  at  the  same  time,  let  W.  hare  a  sum  of  money  on  account  of  the 
purchase.  Held,  that  If  the  title  was  good  and  valid,  W.  could  not  recover 
hack  the  money  from  8. 
Opinions  of  a  Witness  as  Bvidbncb. — In  the  trial  of  an  issue  as  to  the 
validity  of  a  title  to  land,  the  opinions  of  a  witness  respecting  the  title  are 
not  admissible  in  evidence. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

On  the  trial,  plaintiff  called  as  a  witness  the  attorney  who 
made  an  examination  of  the  title  for  him,  and  asked  him  if, 
from  the  abstract  and  examination  he  made,  he  found  the  title 
satisfactory  ? 

The  defendant  objected  to  the  question,  and  the  Court  over- 
ruled the  objection. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Sidney  V.  Smith,  for  Appellant,  argued  that  the  question 
whether  the  title  was  indisputable  and  satisfactory  was  one 
solely  for  the  Court  to  pass  on,  and  not  to  be  arrived  at  from 
the  opinions  of  witnesses,  and  cited  Lord  v.  Stevens,  1  Young 
and  Coll.  Exch.  R.  222 ;  Romilly  v.  James,  6  Taunt.  263 ;  and 
24  Mo.  98.  He  also  contended  that  tlie  deeds  to  Louis  Blanch- 
ard  &  Co.,  and  Antoine  Couttolene  &  Co.  were,  in  law,  merely 
deeds  to  Louis  Blanchard  and  John  Antoine  Couttolene. 

Brooks  &  Whitney,  for  Respondent,  argued  that  the  ques- 
tion at  issue  was  not  whether  tlie  defendant  had  title  to  the 
lot,  but  whether  his  title  was  indisputable  and  satisfacio} 
and  that  if,  upon  an  examination  ii  appeared  to  the  plaintiff 
that  the  title  was  doubtful,  he  might  maintain  the  action. 

By  the  Court,  Cubeey,  C.  J. 

This  action  was  brought  to  recover  the  sum  of  eight  hun- 
dred dollars,  paid  by  the  plaintiff  to  the  defendant  on  a  con- 
tract for  the  purchase  of  a  lot  of  land  in  the  City  of  San 
Francisco.  The  contract  between  the  parties  was  in  writing, 
the  concluding  clause  of  which  on  the  part,  of  the  defendant, 
the  bargainer,  is  in  these  words:   "  I  warrant  an  indisputable 
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and  satisfactory  title,  or  no  sale,  and  I  have  to  pay  the  ex- 
penses for  the  examination  of  the  title."  The  defendant's  title 
was  submitted  to  a  lawyer  for  examination,  who  pronounced 
against  it.  From  the  original  source  to  the  defendant  the 
title  to  the  property  had  passed  through  several  different  per- 
sons. On  the  7th  of  August,  1856,  it  appears  that  Etienne 
Louis  Racouillat  and  Henry  Racouillat  owned  the  property, 
and  on  that  day  conveyed  the  same  by  deed  to  Louis  Blanch- 
ard  &  Co.  and  John  Antoine  Couttolene  &  Co.  On  the  8th  of 
August,  1867,  Couttolene  and  Ernest  Paris  executed  a  deed 
of  all  their  right,  title  and  interest  in  and  to  the  lot  to  Louis 
Blanchard  &  Co.  In  February,  1861,  Blanchard  and  Francois 
Porta  executed  a  deed  of  the  lot  to  Edme  Ludovic  Racouillat, 
who  afterward  conveyed  the  lot  to  the  defendant.  Imme- 
diately after  the  title  was  pronounced  defective,  the  plaintiff 
informed  the  defendant  that  the  title  w^as  not  of  the  character 
to  satisfy  the  defendant's  warranty,  and  at  the  same  time 
demanded  a  return  of  the  money  deposited  as  a  part  of  the 
purchase  price  of  the  premises.  With  this  demand  the 
defendant  refused  to  comply,  and  thereupon  this  action  was 
brought.  The  real  issue  between  the  parties  was  in  respect 
to  the  validity  of  the  defendant's  title.  The  Court  determined 
it  against  the  defendant,  and  rendered  a  judgment  in  the  plain- 
tiff's favor  for  the  sum  of  money  demanded.  From  this  judg- 
ment and  an  order  refusing  a  new  trial  the  defendant  has 
appealed,  and  the  question  on  which  the  case  depends  is  as  to 
the  character  of  the  defendant's  title  to  the  lot  involved  in  this 
controversy.  If  it  was  upon  the  evidence  "indisputable  and 
satisfactory,"  or  in  other  words  a  good  and  valid  title,  the 
plaintiff  could  not  justly  refuse  to  pay  the  purchase  price,  and 
thus  perform  his  part  of  the  contract,  or,  having  paid  it  in 
whole  or  in  part,  he  would  not  be  entitled  to  recover  back  the 
money  paid  on  account. 

The  objection  made  to  the  title,  and  which  the  Court  below 
held  well  founded,  was  that  the  conveyance  by  the  Racouii- 
lats  was  to  Louis  Blanchard  &  Co.  and  John  Antoine  Coutto< 
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lene  &  Co.,  and  that  the  conveyance  of  the  8th  of  August, 
1867,  was  by  John  Antoine  Couttolene  and  Ernest  Paris  to 
Louis  Blanchard  &  Co.,  and  that  the  conveyance  of  February, 
1861,  was  by  Louis  Blanchard  and  Francois  Porta  to  Edme 
Ludovic  Racouillat. 

The  fact  that  these  several  conveyances  were  made  to  cer- 
tain persons  whose  names  were  mentioned  with  the  words 
"  and  Company  "  annexed  thereto,  seemed  to  have  been  regarded 
as  passing  the  title,  not  alone  to  the  grantees  named,  but  also 
to  persons  not  named,  but  represented  by  the  word  "Com- 
pany,^^  and  that  the  deeds  of  the  persons  thus  represented 
were  necessary  to  transfer  the  entire  title  of  the  property  to  a 
subsequent  grantee;  and  that  as  "Company"  was  a  word  of 
indefinite  and  uncertain  import,  it  could  not  be  known  to  the 
purchaser  that  Paris  and  Porta  were  respectively  members  and 
the  only  members  of  the  firms  of  Blanchard  &  Co.  and  Coutto- 
lene &  Co. 

The  doctrine  on  this  subject  is  well  expounded  in  Arthiu^  v. 
Weston  and  Strode,  22  Missouri,  378,  in  which  case  it  appeared 
that  in  1832  one  Holcomb,  from  whom  both  parties  claimed 
title,  conveyed  certain  lots  of  land  to  W.  W.  Phelps  &  Co., 
and  that  in  1838  Phelps  and  Oliver  Cowdry  and  John  Whit- 
more  conveyed  the  same  lots  to  Arthur,  the  plaintiff.  In  the 
meantime,  in  1835,  the  defendant  Strode  purchased  the  prop- 
erty and  obtained  a  deed  of  the  same  under  an  execution  sale, 
upon  a  judgment  against  Phelps  and  Cowdry.  At  the  trial 
Arthur  offered  to  prove  that  when  the  conveyance  wasr  made 
to  Phelps  &  Co.,  "  said  firm  was  composed  of  Phelps,  Cowdry 
and  Whitmore ;  '*  but  the  Court  rejected  the  offered  evidence, 
holding  the  law  to  be  that  "the  deed  to  W.  W.  Phelps  &  Co. 
operated  to  vest  the  legal  title  in  W.  W.  Phelps  alone,  and 
that  the  entire  title  passed  by  the  Sheriff's  deed  under  the 
execution  sale,  and  gave  judgment  accordingly.''  Upon  writ 
of  error  the  Supreme  Court  sustained  the  decision  of  the  Court 
below,  holding  that  the  deed  to  W.  W.  Phelps  &  Co.  did  not 
take  effect  as  a  legal  conveyance  of  the  premises  to  Phelps, 
Cowdry  and  Whitmore  jointly,  but  that  it  operated  to  convey 
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the  property  to  Phelps  alone.  The  Court  observe  that  the 
question  "  is  not  merely  whether  the  grantor  intended  to  con- 
vey to  the  persons  composing  the  firm,  but  whether  the  part- 
nership style  is,  as  a  matter  of  law,  a  good  name  of  purchase 
in  a  conveyance  of  real  property  sufficient  to  pass  the  legal 
title  to  all  the  individuals  of  the  firm.  *  *  *  A  convey- 
ance of  real  property  being  required  by  the  statute  to  be  put 
in  writing,  the  party  who  is  to  take  as  grantee  must  be  suffi- 
ciently ascertained  by  the  written  instrument,  or  it  is  a  nullity, 
so  far  as  it  purports  to  effect  a  transfer  of  the  legal  title." 
1  he  Court,  in  the  case  here  referred  to  admit,  upon  authorities 
cited,  that  parties  io  a  deed  may  be  described  by  other  modes 
tlian  by  their  proper  names  —  as  a  grant  to  the  wife  of  a  per- 
son named,  or  to  the  first  son  or  second  son  or  to  all  the  chil- 
dren of  a  particular  person  who  is  specified,  or  to  a  person  by 
his  name  of  office,  if  there  be  no  other  person  who  can  answer 
the  description.  In  Shepherd's  Touchstone  (236,  236)  it  is 
said:  "If  the  grant  be  by  deed,  the  grantee  must  be  suffi- 
ciently named,  or  at  least  set  forth  and  distinguished  by  some 
circumstantial  matter,  and  that  he  be  so  named  or  described 
as  that  he  may  be  capable  by  that  name  whereby  he  is  set 
forth;"  and  after  giving  examples  of  certain  and  definite 
description  of  grantees,  without  the  use  of  their  proper  names, 
the  learned  author  says:  ''But  if  the  grant  be  made  to  the 
parishioners  or  inhabitants  of  Dale,  or  to  the  good  men  of 
Dale,  or  to  the  commoners  of  such  a  waste,  or  to  the  lord  and 
his  tenants,  bond  and  free,  these  are  not  good  grants;  for, 
albeit  theee  persons  are  capable,  they  are  not  capable  by  these 
means,  for  want  of  that  identity  or- that  certainty  which  the 
law  will  allow  to  be  tried."  A  deed  to  a  person  by  name 
"  and  Company,"  as  to  "  Louis  Blanchard  ft  Co.,"  contains  no 
certain  designation  or  description  of  any  other  person  than 
Louis  Blanchard,  for  the  reason  that  the  word  "Company" 
may  describe  one  person  as  well  as  another.  On  this  subject 
the  following  additional  authorities  may  be  consulted  with 
profit :    Jackson  v.  Sisson,  2  John.  Cases,  321 ;    Jackson  v. 
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Corey,  8  John.  385 ;  Hombech  v.  Westhrooh,  9  John.  73 ;  Gos- 
sett  V.  Kerd,  19  Ark.  607. 

If  the  defendant's  title  to  the  lot  was  a  good  and  valid  title, 
as  it  appears  to  have  been,  without  reference  to  any  extrinsic 
evidence,  the  purchaser,  as  a  reasonable  man,  should  have  been 
satisfied  with  it.  The  defendant's  title  to  the  lot  being  good 
and  valid,  it  was,  in  the  sense  of  the  defendant's  warranty,  an 
indisputable  title,  and  the  plaintiff  was  in  duty  bound  to  be 
satisfied  with  it.  A  purchaser  under  such  circumstances  can- 
not, because  he  may  have  become  tired  of  his  bargain,  or  for 
any  other  insufficient  cause,  say  he  is  dissatisfied  and  thus  avoid 
his  contract  In  this  case  the  purchaser  may  have  supposed 
he  had  sufiicient  ground  to  decline  consummating  his  contract, 
and  to  recover  Iwick  the  money  paid  on  account  of  it,  inas- 
miich  as  counsel  learned  in  law  advised  that  defendant's  title 
was  defective.  But  of  the  correctness  of  this  advice  he  took 
the  risk.  The  opinion  of  the  person  who  passed  upon  the 
question,  however  reliable  his  opinionfl  in  general  might  be, 
was  not  conclusive  of  the  parties'  rights  in  the  premises.  The 
question  presented  for  decision  in  the  Court  below  was  whether 
the  defendant's  title  was  good  or  bad.  If  it  was  good,  the 
plaintiff  was  not  entitled  to  recover  back  his  deposit ;  if  it  was 
bad,  he  was  entitled  to  the  money  that  he  had  paid  on  account 
of  it.  We  think  upon  the  face  of  the  record  the  defendant'?* 
title  was  "  indisputable  and  satisfactory  "  in  law,  and  that  the 
Court  erred  in  deciding  otherwise.  We  also  hold  that  it  was 
erroneous  to  obtain  from  the  witness  his  opinion  respecting 
the  title.  Whether  it  was  good  or  bad  was  the  question,  and 
the  main  question  to  be  passed  upon  by  the  Court.  {RomiUy 
9.  James,  6  Taunt.  274;  Kent  v.  Allen,  24  Mo.  106.) 

The  judgment  must  be  and  is  hereby  reversed. 

Sawteb,  J.,  dissenting. 

The  queatioii  is  not  whether  defendant  could  convey  a  good 
title,  but  whether  he  had  "an  indisputable  and  satisfactory 
titlo."     Admitting:  that  a  conveyance  to  "Louis  Blanchard  & 
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Company  "  conveyed  the  legal  estate  to  Louis  Blanchard  alone, 
yet  it  is  plain  from  the  face  of  the  deed  that  such  was  not  the 
intention  of  the  parties.  If  Blanchard  took  the  legal  title,  it  is 
simply  because  the  description  of  the  other  parties  intended  to 
bo  grantees  is  indefinite  and  insufficient  in  law  to  identify  them, 
and,  for  this  reason  alone,  the  l^al  estate  failed  to  vest  in  them. 
]^ut  it  appears  upon  the  face  of  the  deed,  that  other  parties 
than  Louis  Blanchard  were  beneficiaries,  and  that  he  held  the 
property  upon  some  trust  not  fully  disclosed  by  the  instrument, 
and  parties  dealing  with  the  property  are  put  upon  inquiry. 
At  all  events,  there  was  a  wide  departure  from  the  ordinary 
forms  of  conveyance,  with  a  manifest  defect  on  the  face  of  the 
instrument,  by  which,  at  best,  the  rules  of  law  vested  the 
](»gal  title  in  a  party  not  intended  to  be  the  sole  grantee,  and 
a  contest  might,  therefore,  reasonably  arise  upon  the  title. 
The  title  was,  in  fact,  rejected  by  an  attorney,  whose  special 
business  it  was  to  pass  upon  titles  to  real  estate,  and  even  the 
defendant's  counsel,  on  the  trial  of  this  case,  was  not  satisfied 
with  introducing  his  paper  title  to  establish  "  an  indisputable 
and  satisfactory  title;"  for  he  himself  went  outside  of  his 
paper  title  to  show  who  the  members  of  the  firm  were,  and 
tJiat  all  the  beneficiaries  of  the  trust  had  conveyed.  If  he 
was  not  satisfied  to  rest  on  his  paper  title,  what  right  has  he 
to  say  that  the  plaintiff  ought  to  be  satisfied  with  it?  I  do 
not  think  a  title  thus  liable  to  doubt  can  be  regarded  as  "indis- 
putable and  satisfactory."  Evidently  the  market  value  of  the 
title,  whether  good  in  law  or  not,  must  be  impaired  by  such 
irregularities  and  defects  until  its  validity  shall  have  beien 
actually  adjudicated.  Xo  title  ought  to  be  regarded  as  satis- 
factory which  requires  evidence  dehors  the  record  to  establish 
its  validity.  I  do  not  think  the  title  is  such  as  the  plaintiff  is 
boimd  to  be  satisfied  with,  or  as  he  was  required  to  accept 
under  the  very  special  covenant  in  his  contract.  If  the  plain- 
tiff was  boimd  to  be  satisfied  vdih  his  title,  I  do  not  see  whv 
lie  would  not  be  required  to  be  satisfied  with  any  title  that 
should  finally  turn  out  upon  litigation  to  be  valid.     The  ques- 
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tions  in  the  cases  cited  in  the  prevailing  opinion  were  not  the 
same  as  those  involved  in  this  case. 


THE  PEOPLE  V.  A.  RICHMOOT). 

Acting  undbb  Contbol  or  Anothbb  dobs  not  Bxcusb  a  Labcbnt. — On  • 
trial  for  larceny,  It  Is  not  competent  for  the  defendant  to  proye  that  he 
was  under  twenty-one  years  of  age,  for  the  purpose  of  showing  that  In 
committing  the  offense  he  was  acting  under  the  control  of  another. 

Same. — ^The  command  of  a  master  to  his  servant,  or  principal  to  his  agent, 
or  parent  to  a  child,  will  not  Justify  a  criminal  act  done  in  pursuance  of  it. 

Bbbor  must  bb  Clbablt  Shown. — ^The  record  must  clearly  show  error,  and 
not  leave  it  to  be  inferred  from  argument  as  to  what  the  language  of  the 
record  meant. 

Appeal  from  the  County  Court,  El  Dorado  County, 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

George  E.   Williams,  for  Appellant. 

J,  0.  McCullough,  Attomey-Oeneral,  for  the  People, 

By  the  Court,  Sanderson,  J. 

The  defendant  was  convicted  of  grand  larceny. 

At  the  trial  one  of  the  defendant's  witnesses  was  questioned 
by  his  counsel  as  to  the  age  of  the  defendant  at  the  time  the 
alleged  offense  was  committed.  Thereupon  the  Court  asked 
counsel  "if  the  object  of  the  question  was  to  prove  that  the 
def(  ndant  was  under  age."  Counsel  replied  "  that  his  object 
was  to  show  that  defendant  was  to  a  certain  extent  under  the 
control  of  his  mother,  and  was  acting  under  her  direction, 
being  under  age."  The  District  Attorney  then  objected  to 
the  question,  which  objection  was  sustained  by  the  Court  It 
is  claimed  that  the  foregoing  ruling  was  erroneous. 

We  understand  the  Court  as  asking  counsel  if  his  object 
was  to  prove  the  defendant  under  the  age  of  fourteen  years; 
and  counsel  as  replying  that  his  object  was  to  show  that  the 
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defendant  was  to  a  certain  extent  under  the  control  of  his 
mother,  and  was  acting  under  her  direction,  being  under  the 
age  of  twenty-one  years.  Such  is  the  only  conclusion  that 
can  be  drawn  from  the  language  of  the  record.  If  the  object 
of  counsel  was  to  prove  that  the  defendant  was  under  the  age 
of  fourteen,  he  should  have  so  stated  in  terms  not  to  be  mis- 
apprehended. The  record  must  affirmatively  and  clearly  show 
error,  and  not  leave  it  to  be  inferred  from  argument  as  to  what 
the  language  of  the  record  means.  {People  v.  Connor,  17  Cal. 
362.) 

Had  the  object  been  to  prove  the  defendant  under  the  age 
of  fourteen,  the  question  would  have  been  proper  (section  four 
of  the  Act  concerning  Crimes  and  Punishments,)  but  it  wa.s 
not  competent  to  prove  his  age  for  the  purpose  stated.  "The 
command  of  a  superior  to  an  inferior,  as  of  a  military  officer 
to  a  subordinate,  or  of  a  parent  to  a  child,  will  not  justify  a 
criminal  act  done  in  pursuance  of  it;  ncr  will  the  command 
of  a  master  to  his  servant,  or  of  a  principal  to  his  agent;  but 
in  all  these  cases  the  person  doing  the  wrongful  thing  is  guilty 
the  same  as  though  he  had  proceeded  self-moved."  (1  Bishop 
on  Criminal  Law,  275.) 

Judgment  affirmed. 

Mr.  Chief  Justice  Cubbey  expressed  no  opinion 


THE  PEOPLE  ex  rel  WILLIAM  GROW  v.  A.  M.  EOS- 
BOROUGH,  County  Judge  of  Shasta  County. 

Pbockedinos  in  Insoltency. — Since  the  adoption  of  tlie  amendments  to 
the  Constitution  in  1863,  proceedings  in  insolvency  have  ceased  to  be 
"  special  cases  **  in  the  sense  in  which  that  phrase  was  applied  to  them 
before  that  lime. 

Naw  Trials  in  Insolyent  Cases. — County  Courts  may  grant  new  trials  in 
insolvent  cases. 

Bt^tbmbnt  in  Insolvent  Cases. — It  is  the  duty  of  the  County  Judge  to  set- 
tle a  statement  made  on  motion  for  a  new  trial  in  an  insolvent  case,  and  if 
he  refuse,  a  writ  of  mandate  will  issue  commanding  him  to  do  so. 

Appbal  in  Insolvent  Case. — An  appeal  lies  from  a  Judgment  in  an  In- 
solvent case  to  the  Supreme  Court. 
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This  was  an  original  proceeding  commenced  in  the  Supreme 
Court. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  0.  McCulloiigh,  for  Petitioner,  contended  that  petitioner 
was  entitled  to  have  his  motion  for  a  new  trial  heard,  and  cited 
Laws  of  1863,  p.  766;  Kohlman  v.  Wright,  6  Cal.  230;  Fish 
V.  His  Creditors,  12  Cal.  281 ;  and  San  Francisco  and  San  Jose 
Railroad  Company  v.  Mahoney,  ante  112. 

A.  M,  Roshorough,  in  pro.  per.,  for  Defendant. 

By  the  Court,  ShafteBj  J. 

Petition  for  a  mandamus  to  be  directed  to  the  defendant, 
commanding  him  to  settle  a  statement,  on  motion  for  a  new 
trial  in  Grow  v.  His  Creditors. 

It  appears  that  Wetzel,  one  the  creditors,  filed  his  written 
opposition  to  the  petitioner's  discharge,  on  the  groimd  of  fraud. 
The  issue  was  tried  by  a  jury,  who  found  fraud  as  alleged. 
Grow  moved  for  a  new  trial,  for  errors  of  law  and  on  the 
ground  that  the  verdict  was  not  justified  by  the  evidence.  The 
Judge  refused  to  settle  a  statement  on  new  trial  duly  filed  and 
submitted. 

Proceedings  in  insolvency  not  *'  special  cases/* 

Proceedings  in  insolvency  are  no  longer  to  be  regarded  aa 
"special  cases,"  in  the  sense  in  which  that  phrase  was  applied 
to  them  prior  to  1863,  for  by  the  amendments  of  the  Constitu- 
tion the  jurisdiction  became  organic.  To  that  extent  the 
jurisdiction  of  the  County  Courts  in  insolvency  rests  upon  the 
same  foundation  as  the  general  jurisdiction  of  the  District 
Courts,  and  that  of  the  Supreme  Court,  both  original  and 
appellate. 

We  held,  in  Dorsey  v.  Barry,  24  Cal.  449,  relied  upon  in 
argument,  that  the  jurisdiction  in  contested  election  cases  was 
spocial  —  a  statute  creation ;  tha*  the  proceedings  were 
i!:torj(led  to  be  a  summary,  and  that  the  subject  matter  made  it 
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essential  that  they  should  be  so  in  order  to  make  them  of  any 
avail,  and  that  the  special  procedure  was,  withal,  so  complete 
in  itself  that  it  was  manifestly  the  intention  of  the  Legislature 
that  the  litigation  should  be  kept  to  the  method  which  the 
Act  prescribed,  and  end  where  it  ended;  and,  therefore,  that 
that  class  of  oases  was  not  within  the  scope  of  the  one  hun- 
dred and  ninety-third  section  of  the  Practioe  Act  relating  to 
new  trials.  But  this  reasoning  has  no  application  to  pro- 
ceedings in  insolvency.  The  jurisdiction  of  the  County  Courts 
in  insolvency  is  now,  as  has  been  remarked  already,  of  consti- 
tutional significance.  The  proceedings  under  the  statute,  set- 
ting the  jurisdiction  in  motion,  are  not  intended  to  be  sum- 
mary or  hurried,  but  are,  at  least  so  far  as  the  trial  of  opposi- 
tion is  concerned,  to  be  conducted  according  to  the  course  of 
the  common  law  in  the  main.  Instead  of  its  being  necessary 
in  the  nature  of  the  contest  that  judgment  should  be  reached 
within  a  given  interval,  it  is  obvious  that  there  is  nothing  to 
distinguish  the  controversy  from  litigation  concerning  prop- 
erty, or  other  personal  interests  at  large. 

Further,  if  County  Courts  cannot  grant  new  trials  in  insol- 
vency, it  follows  that  they  cannot  do  so  in  actions  of  forcible 
entry  and  detainer.  The  jurisdiction  in  both  cases  rests  upon 
the  same  basis,  and  legislation  in  aid  of  the  jurisdiction  is  in 
both  equally  complete  and  exhaustive.  But  that  a  new  trial 
may  be  granted  by  a  County  Court  in  a  forcible  entry  case  is 
not  open  to  controversy. 

New  trials  in  insolvent  cases. 

Power  to  grant  now  trials  is  conferred  upon  all  the  Courts 
referred  to  in  the  Practice  Act;  and  wherever  an  appeal  lies 
f^  this  Court  from  an  order  granting  or  refusing  to  grant  a  new 
trial,  it  becomes  the  duty  of  the  Judge  to  settle  a  correct 
statement  properly  presented.  Under  the  Judiciary  Act  of 
1863  we  are  authorized  to  review  such  orders  when  made  in 
eases  within  the  limits  of  our  jurisdiction  in  error.  It  is  true, 
as  the  respondent  claims,  that  cases  in  insolvency  are  not  "  cases 
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in  equity,"  (Cohen  v.  Barrett,  5  Cal.  195,)  nor  do  we  consider 
that  the  jurisdiction  in  error  can  be  supported  as  upon  tho 
"  amount  of  the  demand  "  nor  as  upon  the  "  value  of  property 
in  controversy."  A  petition  in  insolvency  looks  to  a  discharge 
as  the  principal  purpose,  and  "oppositions"  are  interposed 
solely  with  a  view  to  defeat  it. 

Were  the  question  a  new  one,  we  might  doubt  our  jurisdic- 
tion, but  it  has  been  settled  by  long  and  unbroken  usage.  The 
question  is  broadly  within  the  reasoning  in  Oonant  v.  Conant, 
10  Cal.  249,  and  furthermore,  it  was  directly  decided  in  Fisk 
V.  His  Creditors,  12  Cal.  281.  The  argument  in  that  case  has 
been  strengthened  rather  than  weakened  by  the  constitutional 
amendments. 

The  order  is  made  absolute. 


N.  B.  EDGERLY  and  WM.   WICKMAN  v.  SCHOOOTIR 
SAN  LORENZO. 

LiKN  ON  Vessel  fob  Supflibs. — If  a  credit  is  given  for  supplies  and  ma- 
terials furnlsbed  a  vessel,  the  lien  of  tlie  person  furnishing  the  same,  for 
the  price  thereof,  continues  on  the  vessel  for  the  period  of  one  year  from 
the  time  the  demand  falls  due. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francis<50. 

Plaintiffs  were  ship  chandlers  and  dealers  in  ship  and  steam- 
boat stores,  and  at  the  request  of  the  master  and  owners  of 
the  San  Lorenzo  furnished  the  schooner  materials,  which  were 
used  in  her  construction,  on  a  credit  of  six  months.  Plain- 
tiffs recovered  judgment  in  the  Court  below,  and  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Patterson,  Walla-ce  &  Stow,  for  Appellant,  contended  that 
tho  gfiviiig  of  credit  operated  as  an  absolute  abandonment  of 
the  lion  which  plaintiffs  might  otherwicc  have  had.  because 
imvh  lien  only  existed  by  force  of  the  statute,  and  the  statuto^ 


Jan.,  1866.]  Edgerly  v.  Sciiooxer  Sax  Lorenzo.  419 


Opinion  of  the  Court  —  Sawyer,  J. 


did  not  provide  that  credit  might  be  given  and  the  lien  be  yet 
preserved,  and  cited  Emerson  et  al.  v.  Steamboat  Shawnee 
City,  10  Wisconsin,  434;  Newcomb  v.  Steamboai  Clermont ,  S- 
Iowa,  295 ;  and  the  case  of  the  Oeneral  Smith,  4  Wheat.  443. 

Porter  £  Holladay,  for  Respondents,  argued  that  the  giving 
of  credit  to  the  vessel  was  not  an  abandonment  of  the  lien,  and 
tliat  an  abandonment  of  a  lien  could  never  be  inferred  unless 
the  sale  of  the  materials  was  made  on  the  personal  credit  of 
the  owTiers  of  the  vessel,  or  third  persons,  or  other  collateral 
security,  and  that  the  plain  meaning  of  the  statute  was  that 
the  lien  continued  one  year  from  the  time  the  plaintiffs  had  a 
right  to  commence  suit- 
By  the  Courts  Sawyer,  J. 

Fnder  section  three  hundred  seventeen  of  the  Practice  Act, 
all  steamers,  vessels  and  boats  are  liable,  among  other  things, 
for  materials  furnished  for  their  construction,  etc.,  and  the 
several  claims  mentioned  constitute  liens  upon  the  steamer, 
vessel  or  boat  for  which  the  materials  are  furnished  and  used, 
"  provided  such  liens  shall  only  continue  in  force  for  a  period 
of  one  year  from  the  time  the  cause  of  action  accrued." 

In  this  case  the  materials  were  furnished  on  a  six  months 
credit.  The  suit  was  commenced  within  a  year  after  the  credit 
ex})ired,  but  not  within  a  year  after  the  materials  were  fur- 
nished, and  the  question  is,  whether  the  suit  was  brought 
before  the  Hen  expired?  The  solution  depends  upon  the  fur- 
ther question,  when  did  the  "  cause  of  action  "  accrue  within 
the  meaning  of  these  terms,  as  used  in  the  statute?  Clearly 
the-  party  could  not  maintain  an  action  till  the  term  of  credit 
fixed  by  the  contract  expired.  Until  that  time  he  had  no 
ground  of  complaint  Until  a  breach  of  the  contract  no  cause 
of  action  existed.  That  a  cause  of  action  could  not  have 
accrued,  or  arisen  till  a  cause  of  action  had  been  in  some  mode 
brought  into  being,  would  seem  to  us  to  be  too  plain  to  admit 
of  argument^  had  it  not  been  held  otherwise  by  the  Supreme 
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Court  of  Wisconsin.  To  hold  that  a  cause  of  action  has 
accrued  upon  a  contract  in  faror  of  a  party  before  there  has 
been  a  breach,  and  before  he  is  entitled  to  commence  an  action, 
would  seem  to  be  a  contradiction  of  terms.  The  first  section 
of  the  Statute  of  Limitations  provides,  that  "  civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in  this  Act, 
after  the  cause  of  action  shall  have  accrued,"  etc  Can  there 
be  any  doubt  as  to  what  the  clause  "  after  the  cause  of  action 
shall  have  accrued"  means?  Will  it  be  pretended  that  a 
cause  of  action  has  accrued  upon  a  note  secured  by  a  mort- 
gage the  moment  it  is  executed,  without  reference  to  the  time 
of  payment?  Such  a  proposition  would  be  absurd.  The  bar 
of  the  statute  might  attach  on  that  supposition  before  an  action 
could  bo  brought  The  same  language  is  used  in  the  section 
of  tlie  Practice  Act  under  consideration,  and  there  is  nothing  in 
tlie  provision  which  leads  us  to  suppose  that  the  terms  are  used 
in  a  sense  different  from  their  ordinary  legal  signification  —  or 
different  from  the  sense  in  which  they  are  used  in  the  Statute 
of  Limitations.  If  the  language  does  not  express  the  idea 
intended  to  be  conveyed,  it  is  the  fault  of  the  Legislature. 
We  are  unable  to  adopt  the  construction  given  by  the  Supreme 
Court  of  Wisconsin  to  a  statute  of  similar  import.  The  cause 
of  action  did  not,  in  our  opinion,  accrue  till  the  term  of  credit 
expired.  The  statute  says  nothing  about  credit,  but  says,  that 
the  vessel  shall  be  liable,  that  the  cause  of  action  shall  be  a 
lion,  and  that  the  lien  shall  continue  in  force  for  a  period  of 
one  year  from  the  time  the  cause  of  action  accrued ;  and  it  is 
not  the  province  of  the  Court  by  strained  construction  to  cur- 
tail the  statutory  right  If  the  Act  produces  inconvenience, 
tl  i'  remedy  is  with  the  Legislature. 
The  judgment  is  affirmed* 
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CMomn  BzAMiNATioif  ov  ▲  WivMSMd— at  to  not  imlerant  to  inqnlrt  of  a 
wltne«  on  ctom  examination,  for  the  purpose  of  impeaching  him,  whether 
he  bai  not  on  a  former  oceaaion  giyen  a  different  acconnt  of  the  matter. 

WsvN  Bbboi  or  CouBT  iMMATUiAu-— a?he  error  of  refnains  to  allow  a  wi^ 
neaa  to  be  aaked  on  cron  examination  whether  he  haa  no(  formerly  made 
different  atatements  from  what  he  then  doea,  ia  not  cured  because  hto 
teatimony  ia  corroborated  by  other  witneaaea. 

JmuBDiCTiosr  ov  A  Labcent. — 'When  property  haa  been  stolen  in  one  county 
and  carried  into  another,  Jurisdiction  of  the  offenae  ia  in  either  county. 

Th£  defendant  was  indicted  in  the  County  of  Tuolumne  for 
stealing  a  horse.  The  horse  was  stolen  in  Mariposa  County, 
and  taken  into  Tuolumne  County^  where  the  defendant  was 
arrested.  On  the  trial  Mallet  the  prosecuting  witness  was 
asked;  for  the  purpose  of  impeaching  his  testimony,  if  he  did ' 
not  testify  differently  before  the  committing  magistrate  from 
what  he  tiien  did.  The  Court  on  the  objection  of  the  District 
Attorney  refused  to  allow  the  question  to  be  put. 

The  defendant  was  convicted  and  aentenoed|  and  appeakd* 

^dtvin  A.  Eodgen,  for  Appellant 

J.  0.  McCuUough,  Attomey-Oeneral,  for  the  People. 

By  the  Court,  SAjBn>BB80Hy  J. 

The  Court  below  errer  in  not  permitting  counsel  for  the 
defendant  to  examine  the  prosecutor  Mallet  on  cross  exami* 
nation  as  to  whether  his  testimony  before  the  committing 
magistrate  was  the  same  as  at  the  triaL  It  is  never  irrelevant 
to  inquire  of  a  witness  whether  he  has  not  on  some  former 
occasion  given  a  different  account  of  the  matter,  for  the  pur- 
pose of  impeaching  his  testimony  by  contradicting  hinL  (1 
Greenleaf  on  Evidence,  Sec,  449.)  It  will  not  do  to  say  that 
this  error  was  immaterial  because  Mallet's  testimony  upon 
the  point  in  question  was  corroborated  by  other  witnesses, 
and  that  therefore  the  verdict  would  have  been  the  same  had 
his  testimony  been  successfully  impeached  in  the  mode  pro- 
posed.    We  cannot  say   what  effect  the  successful   impeach- 
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ment  of  his  testimony  might  have  had  upon  the  minds  of  the 
jury;  and  it  cannot  be  held  that  an  error  is  immaterial  unless 
it  be  made  to  appear  beyond  all  controversy  that  it  could  have 
had  no  effect  whatever  upon  the  verdict  prejudicial  to  the 
defendant 

The  point  made  on  the  motion  to  arrest  the  judgment  is 
answered  by  the  ninety-second  section  of  the  Criminal  Prac- 
tice Act,  which  provides  that  when  property  has  been  feloni- 
ously taken  in  one  county  and  brought  into  another,  the 
jurisdiction  of  the  offense  shall  be  in  either  coimty. 

We  do  not  deem  it  necessary  to  notice  the  other  points* 

Judgment  reversed  and  new  trial  ordered. 


L.  H.   BAILEY  v.  WILLIAM  P.  TAAFFE,     ato  A.  J. 

BRANNAN. 

Aftidatxt  to  sbt  ▲fliDB  A  JuDouniT  BT  DsFAuiiT. — ^Ao  aJflldaTlt  OB  motioQ 
to  TBCftte  a  judgment  by  default,  under  the  ■izty-elghth  lectton  of  the 
Practice  Act,  mast  ahow  —  First,  that  the  defaolt  oeearred  throoffh  mis- 
take, inadyertence,  surprise,  or  excusable  ueglect;  and  second,  that  the 
defendant  has  a  meritorious  defense. 

Obdbr  Sbttino  Asidb  a  Judombnt  bt  Dbfaui/t. — ^Although  an  order  of  the 
Court  below,  aettiBf  aside  or  refusinv  to  set  aside  a  Judgment  bj  default, 
rests  much  in  the  discretion  of  the  Court,  and  will  not  be  disturbed  by  the 
appellate  Court  unless  plainly  erroneous,  yet  the  discretion  of  the  Court 
below  is  not  a  mental  discretion,  to  be  exercised  e»  gratia,  bat  Is  a  legal 
discretion,  to  be  exercised  in  conformity  with  the  law. 

Sbttino  Abidb  a  Dbfaudt  on  thb  obound  ov  Bzcosablb  Nbqlsct. — A  Judg- 
ment by  default  should  not  be  set  aside  ob  the  ground  of  excosabie  neglect, 
because  the  preparation  of  the  answer  required  more  time  than  ordinary 
cases,  and  during  a  portion  of  the  time  the  attorney  was  absent  from  town. 

Who  should  makb  Aittoatit  to  bbt  abidb  Dbfauut. — ^An  allidBTit,  on  mo- 
tion to  set  aside  a  default,  should  be  made  by  the  defendant,  onleas  good 
reasons  exist  for  haTlng  it  made  by  some  one  else. 

•howibo  ICbbrobioub  Dbfbnbb  on  Motion  to  bbt  abidb  Dbvault. — ^An 
affldBTlt  of  the  attorn^,  on  motion  to  set  aside  a  default,  which  states  that 
from  the  examination  of  the  defendant's  case,  so  far  as  he  has  made  such 
examination,  he  yerlly  belleTes  that  it  is  better  than  the  plalntllTs.  does  not 
show  that  the  defendant  has  a  meritorious  defense. 
taFENDANT's  Answbb  SHOULD  BB  SHOWN  TO  CocRT. — ^Thc  better  practice  is 
to  prepare  and  exhibit  to  the  Court  the  defendant's  answer  at  the  hearing 
of  a  motion  to  set  aside  a  default. 
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Costs  on  Opimiia  ▲  Dbfault. — When  a  Judgment  Is  Taeated  and  a  dtCiaalt 
<q;»ened,  ooats  should  he  imposed  as  a  condition. 

Appbai.  from  the  District  Courts  Fifteenth  Judicial  Distrioty 
City  and  County  of  San  Francisco. 

The  plaintiff  appealed  from  an  order  of  the  Court  beloW| 
setting  aside  a  default 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Edward  Tompkins j  for  Appellant,  cited  lY  Abbott,  44;  2 
Hilton,  467;  Id.  588;  5  Paige,  164;  6  Id.  SYl;  22  Howard, 
477;  12  Cal.  446. 

T.  I.  Bergen,  for  Eespondents,  cited  20  CaL  140;  Rowland 
y.  Kreyenhagan,  18  Cal.  456;  MulhoUand  y.  Heyneman,  19 
Cal.  606;  Haight  v.  Oreen,  19  CaL  117  j  Barrett  v.  Oraham, 
19  Cal.  635. 

By  the  Court,  Sandbbsoit,  J. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment  by 
default  It  is  claimed  by  appellant  that  the  affidavit  upon 
which  Hie  order  was  made  is  fatally  deficient  in  the  two  essen- 
tial particulars  of  excuse  and  merits.  We  are  of  the  opinion 
that  both  points  are  well  made. 

An  affidavit  on  motion  to  vacate  a  judgment  under  the 
sizty-ei^th  section  of  the  Practice  Act  must  show — First, 
that  the  default  occurred  through  mistake,  inadvertence,  sur- 
prise or  excusable  neglect ;  and  second,  that  the  defendant  has  a 
meritorious  defense  to  the  action.  If  the  affidavit  is  materially 
deficient  in  either  of  these  respects,  the  judgment  ought  not  to 
be  vacated. 

It  is  true,  as  claimed  by  the  learned  counsel  for  the  respon- 
dents, that  orders  like  the  present,  in  legal  parlance,  rest  very 
much  in  the  discretion  of  the  Court  below,  and  will  not  be 
disturbed  by  this  Court  unless  we  are  satisfied  that  the  order 
is  so  plainly  erroneous  as  to  amount  to  an  abuse  of  discretion. 
(Roland  v.  Kreyenhagen,  18  Cal.  455;  Haight  v.  Oreen,  19 
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Cal.  113;  MuTholhnd  v.  Heyneman,  19  Cal.  605;  Barrett  v. 
Oraham,  19  Cal.  632;  Woodward  v.  Backus,  20  Cal.  137; 
People  T.  O'Coniiell,  23  Cal.  281 ;  Howe  et  al.  v.  The  Indepen- 
dent Consolidated  Gold  and  Silver  Mining  Company,  28  Cal. 
72.) 

The  discretion  intended,  however,  is  not  a  capricious  or 
arbitrary  discretion,  but  an  impartial  discretion,  guided  and 
controlled  in  its  exercise  by  fixed  legal  principles.  It  is  not  a 
mental  discretion,  to  be  exercised  ex  gratia,  but  a  legal  discre- 
tion, to  be  exercised  in  conformity  with  the  spirit  of  the  law  and 
in  a  manner  to  subserve  and  not  to  impede  or  defeat  the  ends 
of  substantial  justice.  In  a  plain  case  this  discretion  has  no 
office  to  perform,  and  its  exercise  is  limited  to  doubtful  cases, 
where  an  impartial  mind  hesitates.  If  it  be  doubted  whether 
the  excuse  offered  is  sufficient  or  not,  or  whether  the  defense 
set  up  is  with  or  without  merit  in  foro  Ugis,  when  examined 
imder  those  rules  of  law  by  which  Judges  are  guided  to  a  con- 
clusion, the  judgment  of  the  Court  below  will  not  be  distuAed. 
If,  on  the  contrary,  we  are  satisfied  beyond  a  reasonable  doubt 
that  the  Court  below  has  come  to  an  erroneous  conclusion, 
the  party  complaining  of  the  error  is  as  much  entitled  to  a 
reversal  in  a  case  like  the  present  as  in  any  other. 

Affidavit  on  motion  to  set  aside  a  defavU. 

There  is  no  pretense  of  mistake,  inadvertence,  or  surprise  in 
tiie  affidavit  in  this  case.  The  relief  sought  is  asked  solely  on 
the  score  of  excusable  neglect;  and  upon  that  subject  all  that 
is  said  is  in  substance  that  on  account  of  the  complicated  con- 
dition of  the  defendants'  title,  and  from  the  fact  Ihat  the  com- 
plaint was  verified,  more  time  was  required  to  prepare  the 
answer  than  is  required  in  ordinary  cases,  and  that  during  a 
portion  of  the  time  allowed  for  answering,  the  attorney  em- 
ployed to  conduct  the  defense  was  compelled  to  be  absent 
from  town.  But  so  far  as  all  this  tends  to  establish  a  legal 
excuse,  it  is  completely  and  conclusively  answered  by  the  fact 
that  no  reaf^on  is  given  why,  if  more  time  was  required,  either 
on  account  of  the  complications  suggt  sted,  or  on  account  of 
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the  necessary  absence  of  counsel,  an  application  to  oppo- 
site counsel,  or  if  denied  by  him,  to  the  Court,  for  an  exten- 
sion of  time  was  not  made.  If  there  was  any  good  reason 
for  an  extensioQ,  doubtless  it  could  have  been  readily  obtained, 
from  opposite  counsel  by  stipulation.  If  not,  it  certainly 
could  have  been  obtained  from  the  Court  by  an  order  to 
that  effect.  There  is,  therefore,  no  pretense  but  that  an  exten- 
sion of  time  could  have  been  readily  obtained  from  one 
source  or  the  other  had  an  application  been  made,  and  there 
is  no  pretense  that  an  opportunity  to  make  the  applica- 
tion was,  from  any  cause,  not  afforded.  Moreover,  no  reason 
is  given  for  the  absence  of  coimsel,  except  such  as  is  implied 
from  the  general  and  vague  statement  that  it  was  compulsory. 
Some  men  are  compelled  by  the  pursuit  of  pleasure,  and 
others  by  the  pursuit  of  business.  The  latter  may,  but  not 
always,  excuse  absence  and  neglect  of  other  duties,  but  the 
foirmer,  in  the  eye  of  the  law,  never  does.  In  view  of  these 
facts,  it  cannot  be  said  with  any  show  of  reason  that  the  fail- 
ure to  answer  in  time  is  shown  to  have  been  excusable  within 
the  meaning  of  the  law. 

The  affidavit  is  also  manifestly  insufficient  on  the  question 
of  merits.  The  affidavit  is  not  made,  as  it  should  have  been, 
by  the  defendant,  but  by  his  counsel,  who  does  not  state  that 
he  knows  what  the  defense  is,  and  that,  in  his  opinion,  it  is  a 
substantial  one,  but,  on  the  contrary,  contents  himself  with 
saying  that  from  the  examination  of  the  defendant's  title,  so 
far  as  he  has  made  such  examination,  he  verily  believes  that 
it  is  better  than  the  plaintiff's.  Whether  he  biows  anything 
about  the  plaintiff's  title  is  not  stated.  Whether  the  examina- 
tion made  of  the  defendant's  title  was  very  elaborate  or  very 
meager  is  likewise  not  stated.  Nor  is  it  stated  that  the 
defendant  has  '^  fully  and  fairly  "  stated  his  whole  case  to  him, 
and,  in  view  of  such  statement,  what  his  professional  opinion 
is  touching  the  defense.  It  is  true,  however,  that  this  latter 
defect,  if  indeed  it  may  be  called  such,  is  followed  by  no  serl- 
f^us  consequences,  for  had  the  matter  in  question  been  inserted 
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in  the  affidavit  it  would  have  been  but  hearsay,  and  therefore 
entitled  to  no  wei^t. 

Had  the  affidavit  been  made  by  the  defendant,  and  had  it 
been  stated  therein  that  he  had  fully  and  fairly  exhibited  and 
made  known  his  defense  to  counsel,  and  been  advised  by  him 
that  he  had  a  meritorious  defense,  it  would  have  been,  under 
the  rule  in  Woodward  v.  Backus,  supra,  sufficient  upon  the 
question  of  merits.  But  the  affidavit  was  not  made  by  him^ 
and  no  reason  is  given  why  it  was  not. 

Exhibition  of  answer  on  motion  to  set  aside  default. 

Nor  was  the  answer  of  the  defendant,  which  he  proposed  or 
desired  to  make,  prepared  and  exhibited  to  the  Court,  as  it 
ought  to  have  been,  at  the  time  the  motion  was  made.  We 
do  not  mean,  however,  to  say  that  this  latter  step  is  abso- 
lutely necessary  under  our  system.  We  design  merely  to  sug- 
gest that  such  is  the  better  practice,  and  is  in  accordance  with 
the  practice  in  Courts  of  Equity  under  the  old  system.  Under 
that  practice  a  defendant  who  asked  to  open  a  default  was 
required  to  exhibit  his  sworn  answer,  or  state  fully  in  his  affi- 
davit the  nature  of  his  defense  and  his  belief  in  its  truth. 
(WeUs  V.  Cruger,  6  Paige,  164;  Hunt  v.  WaUis,  6  Paige, 
871.) 

Counter  affidavit  on  motion  to  set  aside  default. 

But  in  addition  to  these  obvious  defects  in  the  defendant's 
affidavit  we  are  satisfied  from  the  counter  affidavit  of  the 
plaintiff  that  the  order  in  this  case  has  been  improperly  made. 
Prom  that  affidavit,  which  is  entirely  uncontradicted,  it 
appears  that  the  plaintiff  had  been  in  the  uninterrupted  and 
peaceable  possession  of  the  premises  in  controversy  for  more 
than  eight  years.  That  he  had  the  premises  fenced,  and  had 
a  dwelling  house  thereon,  and  that  he  had  resided  therein  a 
number  of  years  himself,  and  during  the  residue  of  the  time  he 
had  occupied  it  by  his  tenant.  That  in  his  absence  and  with- 
out his  knowledge  or  consent  the  defendant,  being  the  claim- 
ant of  adjoining  land?,  removed  his  fences  and  entered  upon 
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the  land  without  pretending  to  have  acquired  the  same  bj 
purchase  or  otherwise  from  any  person  holding  or  claiming  a 
right  thereto. 

These  facts,  taken  in  connection  with  the  absence  of  anj 
satisfactory  showing  of  merits  on  the  part  of  the  defendant, 
satisfy  us  that  the  order  opening  the  default  ought  to  be 
reversed.  There  was  also  error  in  not  imposing  the  payment 
of  costs  as  a  condition.  (Howe  &  Simpson  v.  The  Independent 
Consolidated  Oold  and  Silver  Mining  Company,  28  Cal.  72.) 

Order  reversed. 

(Note. — That  no  injustice  may  be  done  to  the  learned  Judge  who  made  the 
order  reversed  in  this  case.  I  am  authorised  to  say*  that  In  consequence  of  his 
former  connection  with  the  subject  matter  of  the  litigation,  the  District  Judge 
considered  himself  disqualified  from  making  the  order  vacated ;  that  at  the  time 
the  default  ma  entered  he  was  not  aware  of  his  having  been  in  any  way  con- 
nected with  the  subject  matter  in  the  suit,  and  as  soon  as  it  was  suggested  to 
him,  the  default  was  set  aside  on  that  ground  alone,  without  reference  to  the 
merits  of  the  moti<m  as  disclosed  by  the  affidavits  upon  which  it  was  based. 
But  the  grounds  upon  which  the  default  was  opened  did  not  appear  In  the 
record  on  appeal. — Rbpobtbb.] 


THE  PEOPLE  ex  rel  W.  H.  BLOOD  v.  A.  P.  MOORE, 
OouNTY  Judge  or  Plumas  County. 

NuiBANCBB. — ^The  County  Courts  have  original  Jurisdiction  of  acttona  to  pre- 
vent or  abate  a  nuisance. 

Action  to  abati  a  Nuisakci. — ^An  action  to  abate  a  nuisance  is  *'a  ease  In 
equity,"  and  from  Judgment  rendered  la  It  an  appeal  lies  to  the  Supreme 
Court 

Wbxt  or  Hamdatk — ^A  writ  of  mandate  will  not  be  Issued  by  the  Supreme 
Court  to  a  County  Judge  commanding  htm  to  recall  an  order  made  After 
final  Judgment,  from  whiefa  order  an  appeal  could  have  been  taken. 

The  facts  are  stated  in  the  opinion  of  the  Court* 

H.  H.  Hartley,  for  Belator. 

The  order  asked  for  was  not  what  could  technioally  have 
been  considered  as  an  order  after  judgment  in  the  sense  used 
by  the  statute;  that  only  refers  to  orders  in  the  main  action 
or  proceeding  which  the  Court  could  make  pending  the  appeal, 
and  which  directly  modified  or  affected  the  principal  judgment 
or  order. 
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Creed  Raymond,  and  J.  D.  Goodwin,  far  Defendant 

The  judgment  of  the  County  Court  of  Plumas  County,  in 
the  case  of  lAght  v.  Blood,  is  final.  (Section  4,  Art.  VI  of 
Constitution ;  Section  6,  Art  VI,  Id ;  Section  8,  Art  VI,  Id ; 
Section  369  of  Practice  Act;  Middleion  v.  Oovld,  5  Cal.  190.) 
If,  however,  an  appeal  lies  from  that  judgment,  then  the  ordei 
herein  complained  of  hy  rriator  was  also  appealable,  and  hia 
remedy  ample.     {Oilman  v.  Gontra'Oosta,  8  OaL  62.) 

By  the  Court,  Shaptsb,  J. 

One  Li^t  filed  a  bill  in  the  County  Court  of  Plumas  County 
against  the  defendant  for  the  purpose  of  abating  an  alleged 
nuisance  and  for  damages.  Judgment  was  entered  in  due 
course  of  proceedings,  granting  the  equitable  rdief  prayed  for 
and  damages  to  the  amount  of  fifty  dollars,  and  costs  of  suit 
taxed  at  three  hundred  and  ninety-three  dollars  and  eighty-five 
cents.  A  new  trial  was  denied,  on  motion  therefor,  and  the 
defendant,  on  the  Ist  of  February,  1866,  filed  and  served  a 
notice  of  appeal  from  the  order  and  judgment,  and  a  statutory 
bond  was  filed  within  five  days  thereafter.  Subsequently  the 
County  Judge,  on  the  relator's  motion,  made  an  order  staying 
proceedings  on  the  judgment  pending  the  appeal,  on  condition 
that  the  relator  should  file  an  additional  bond  in  the  sura  of 
two  thousand  dollars.  The  relator  complied  with  the  order. 
The  Clerk  thereafter,  by  the  direction  of  the  Judge,  issued  to 
the  Sheriff  a  copy  of  the  judgment,  together  with  an  order  to 
proceed  and  abate  the  nuisanca  The  relator,  before  any 
action  on  the  part  of  the  Sheriff,  appeared  before  the  Judge 
and  exhibited  to  him  the  several  undertakings,  and  moved  for 
an  order  directing  the  Sheriff  to  return  the  papers  into  Court, 
and  moved  the  Court  also  to  approve  the  stay  bond  or  to  fix 
the  penalty  of  a  new  one,  to  be  filed  as  a  substitute.  Both 
motions  were  denied,  for  the  Judge  considered  that  there  could 
be  no  stay  in  the  case.  On  these  facts  we  are  asked  to  issue  a 
mandamus  to  the   County  Judge,  commanding  him   to  recall 
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the  order  issued  to  the  Sheriff  and  to  enter  a  stay  of  proceed- 
ings. 

Under  the  late  amendments  to  the  Constitution,  Coimty 
Courts  have  original  jurisdiction  of  actions  to  prevent  or  abate 
a  nuisance.  A  suit  of  that  character  is  '^  a  case  in  equity,'* 
and  is  therefore  within  the  appellate  jurisdiction  of  the  Court 
By  the  Judiciary  Act  of  1863,  we  may,  amongst  other  things, 
review  any  order  made  after  final  judgment  in  any  case  to 
which  our  jurisdiction  in  error  extends.  The  order  of  the 
County  Court  refusing  the  stay  of  proceedings,  and  its  order 
refusing  to  recall  tiie  process  directing  the  nuisance  to  be 
abated,  were  both  made  after  final  judgment,  and  could  have 
been  brought  to  this  Court  for  review  by  appeal  had  the  party 
seen  fit  to  use  that  remedy.  The  result  is  that  the  application 
for  a  mandamus  must  be  denied. 

And  it  is  so  ordered. 


THE  PEOPLE  t;.  MABK  A.  EVANS  ei  dla. 

MrrmrfiSL  or  Otficial  Bonds. — CTho  Board  of  Snperylsoni  of  a  ooantj,  after 
tba  pasMge  of  the  Act  of  March  20th,  1866,  became  Um  batf  authorised 
bj  law  to  approTe  of  the  official  bondi  of  County  Treaiurers. 

DiscHAitaa  of  Subvties  on  Offi<;;ial  Bond. — The  luretlei  on  the  official 
boDd  of  a  County  Treasurer  can  be  discharged  from  further  obligation  on 
tha  same  only  upon  proceedings  had  before  the  Board  or  officer  which,  at  the 
time  of  the  discharge,  haa  power  to  approTo  of  the  official  boad  of  such 
officer. 

Official  Bond  of  County  Tbbasurbr. — ^A  County  Judge  in  1861  had  no 
larlsdietioii  to  discharge  the  sureties  on  the  official  bond  of  a  County  Treas- 
urer, or  to  approve  of  a  new  bond. 

LxiBiUTT  OF  Snunrias  on  Official  Bond. — The  sureties  on  an  official  bond 
are  liable  under  the  statute,  notwithstanding  it  was  approved  by  the  wrong 
officer  or  Board. 

JVDOMiNT  IN  Suit  on  Joint  and  Soynbal  Bond. — In  an  action  upon  a  Joint 
and  several  bond,  where  all  the  persons  who  sign  it  are  made  defendants  in 
the  complaint,  the  plaintiff  may  go  to  trial,  if  he  electe  so  to  do,  before  all 
tha  dcfendanto  are  served,  and  may  dismiss  aa  to  some  of  the  defendants, 
and  take  Judgment  against  the  others. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
Ban  Joaquin  County. 
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The  bond  sued  on  was  joint  and  several.  There  were  four 
of  the  defendants  who  were  not  served  with  summons.  The 
defendants  served  moved  the  Court  to  direct  plaintiff  to  pro- 
cure service  on  those  not  served.  This  the  Court  refused  to 
do.  The  District  Attorney  suggested  the  death  of  two  of  the 
defendants  who  had  been  served,  and  moved  for  judgment  of 
discontinuance  against  them,  which  motion  the  Court  granted. 
The  defendants  served,  then  moved  for  a  judgment  of  discon* 
tinuance  as  to  all  the  defendants,  which  the  Court  denied. 

Plaintiff  recovered  judgment  against  the  other  defendants 
served  with  process,  and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

George  Cadw<Uader,  for  Appellants,  contended  that  the  sure- 
ties on  the  old  bond  were  discharged  from  their  liability  by 
the  reception  and  approval  of  the  new  bond  by  the  County 
Judge,  and  cited  Averill  v.  Lymwn,  18  Pick.  346 ;  Ooodman  v. 
Smith,  18  Pick.  416;  Canegie  v.  Morrison,  2  Metcalf,  381; 
Wiggins  v.  Tudor,  23  Pick.  434;  Crane  v.  Ailing,  3  Green- 
leaf,  423 ;  United  States  v.  Thompson,  1  Gilpin,  614 ;  7  Ver- 
mont, 324;  7  Johnson,  207;  3  Denio,  238;  1  Gihnan,  409; 
7  Blackford,  27.  He  also  contended  that  the  State  had  elected 
to  treat  the  bond  as  joint  by  suing  all  parties  on  it,  and  cited 
4  Pike,  609;  3  Cowen,  374;  6  CaL  183;  2  Scammon,  36,  571; 
and  that  it  was  error  to  force  the  defendants  served  into  trial, 
before  all  the  defendants  had  been  served. 

J.  0.  McCvllough,  Attomey-Oeneral,  for  Respondents, 
argued  that  the  County  Judge  had  no  power  to  discharge  the 
sureties  on  an  official  bond  of  the  Treasurer,  nor  to  approve  of  a 
new  bond,  and  cited  People  v.  Breyfogle,  17  Cal.  609.  He  also 
contended  that  the  bond  being  joint  and  several,  the  State  might 
Bue  one  or  all  or  any  intermediate  number  of  the  sureties,  and 
that  in  suing  all  it  was  not  bound  to  wait  until  all  were  served, 
and  cited  Practice  Act,  Sees.  15,  32,  146,  148 ;  People  v.  Love, 
25  Cal.  526-531 ;  Reed  v.  Calderwood,  22  Cal.  465 ;  and  Peopk 
V.  Jenkins,  17  Cal.  503, 
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By  the  Court,  Sawyer^  J. 

This  is  an  action  upon  the  official  bond  of  the  defendant, 
Kark  A.  Evans,  to  recover  the  balance  of  moneys  which  cauic 
into  his  hands  as  Treasurer  of  San  Joaquin  County,  and  which 
have  not  been  paid  over.  Defendant,  Evans,  having  boen 
elected  Treasurer  of  said  county,  and  having  qualified  by  tak- 
ing the  proper  oath  and  filing  the  bond  in  such  cases  required, 
entered  upon  the  duties  of  his  office  on  the  first  Monday  of 
October,  1859,  and  served  the  full  term  of  two  years.  The 
bond  was  approved  by  the  County  Judge  of  San  Joaquin 
County.  On  the  22d  of  July,  1861,  L.  R  Bradley,  one  of 
the  sureties,  gave  written  notice  to  the  County  Judge,  who 
had  approved  the  bond,  that  he  desired  to  withdraw  as  surety, 
and  be  released  from  all  liabilities  that  might  thereafter  arise, 
on  the  ground  that  he  was  afraid  of  sustaining  loss  if  he 
remained  longer  on  the  bond.  The  notice  was  addressed  to, 
and  marked  filed  by,  the  County  Judge,  and  also  by  "  Edw. 
M.  Howison,  Clerk,"  and  a  copy  served  on  defendant,  Evans, 
the  principal  on  the  bond.  Thereupon  said  Evans  presouteci 
another  bond  with  additional  sureties,  which  was  indorsed 
approved  by  the  County  Judge,  and  filed  July  27th,  1861. 
There  was  no  formal  order  discharging  the  sureties  on  the  origi- 
nal bond.  Appellants  claim  —  and  for  the  purposes  of  the 
decision  it  will  be  assumed  to  be  true —  that  the  evidence 
shows  a  settlement  of  Evans'  accounts  to  have  been  made  on 
the  twenty-second  of  August  —  subsequent  to  the  filing  of  the 
second'  bond. 

The  Court  found  defendant,  Evans,  to  have  been  a  defaulter 
at  the  expiration  of  his  term  of  office,  for  the  full  amount 
claimed,  and  that  the  sum  unpaid  became  due  on  the  seventh  of 
October,  1861.  Judgment  was  accordingly  entered  against 
the  appellants  as  sureties  on  the  original  bond.  The  principal 
question  is,  whether  the  sureties  on  the  bond  in  suit  were  dis- 
charged by  the  filing  of  the  second  bond  under  the  circum- 
stances of  this  case. 

The  proceedings  of  Bradley  to  procure  his  discharge  were 
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attempted  to  be  had  under  the  Act  Gonceming  sureties  on 
official  bonds,  approved  April  18th,  1858,  which  provides  as 
follows,  to  wit: 

''  Sec.  2.  Any  surety  on  the  official  hcmd  of  a  city,  county 
or  State  officer  may  be  relieved  from  liabilities  thereon  after- 
wards accruing  by  oHuplying  with  the  following  provisions 
of  this  Act: 

'^Sec.  8.  Such  surety  shall  file  with  the  Court,  Judge, 
Board,  officer,  person  or  persons,  authorized  by  law  to  approve 
such  official  bond,  a  statement  in  writing,  setting  forth  die 
deeire  of  thte  said  surety  to  be  relieved  trom  all  liabilities 
thereon  afterwards  arising  and  the  reasons  therefor,  which 
statement  shall  be  subscribed  and  verified  by  the  affidavit  of 
the  party  filing  the  same. 

^^Sbc.  4.  A  copy  of  the  statement  shall  be  served  on  the 
officer  named  in  such  official  bond,  and  due  return  or  affidavit 
of  service  made  thereof,  as  in  other  cases. 

'^  Ssc.  5.  In  ten  days  after  the  service  of  such  notice,  the 
Court,  Judge,  Board,  officer,  person  or  persons,  with  whom 
the  same  may  be  filed,  shall  make  an  order  declaring  sudi 
office  vacant,  and  releasing  such  surety  from  all  liability  there- 
after to  arise  on  such  official  bond,  and  such  office  shall  there- 
after be  held  in  law  as  vacant,  and  be  immediately  filled  by 
election  or  appointment,  as  provided  for  by  law,  as  in  other 
cases  of  vacancy  of  such  office,  unless  such  officer  shall  have, 
before  that  time,  given  good  and  ample  surety  for  the  dis- 
charge of  all  his  official  duties,  as  required  originally. 

'^  Sec.  6.  This  Act  shall  not  be  so  construed  as  to  release 
any  surety  from  damages,  or  liabilities  for  acts,  omissions  or 
causes  existing,  or  which  arose  before  the  making  of  such 
order  as  aforesaid,  but  such  legal  proceedings  may  be  had 
therefor  in  all  respects  as  though  no  order  had  been  made 
under  the  provisions  of  this  Act"     (Laws  1863,  p.   224.) 


Discharge  of  surety  on  official  bond. 

By  the  provisions  of  sections  three  and  five  the  statement 
must  be  filed  with,  and  the  order  declaring  the  office  vacant 
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nnd  the  sureties  disclmrged  must  be  made  by  the  "  Court, 
Judge,  Board,  officer,  person  or  persons  authorized  by  law  to 
approve  such  official  bond."  That  is  to  say,  the  proceeding 
to  obtain  a  valid  discharge  must  be  had  before  the  officer  o«r 
tribunal  authorized  by  law  to  approve  the  official  bond  of  such 
officer,  and  not  by  the  tribunal  or  officer  which  did,  in  fact, 
approve  the  bond.  It  was  so  held  —  and  we  think  correctly  —  in 
People  V.  Scannell,  Scannell  having  been  elected  and  qualified 
entered  upon  the  duties  of  SherifiF  of  the  County  of  San  Fran- 
cisco. Afterward  Charles  Cook,  one  of  the  sureties  upon  the 
official  bond  of  Scannell,  under  the  provisions  of  the  Act  now 
under  consideration,  presented  his  petition  to  the  County  Judge 
of  said  county  praying  to  be  relieved  of  all  future  liability  on 
his  bond.  The  County  Judge  made  an  order  declaring  the 
office  vacant  by  reason  of  the  failure  of  defendant  to  file  a 
new  bond  as  required  by  the  order  of  the  Judge.  The  bond 
on  which  Cook  was  sun^ty,  had  been  approved  by  the  County 
Judge  according  to  the  law  then  in  force.  Subsequently,  and 
before  the  application  of  Cook  to  bo  discharged,  the  Consolida- 
tion Act  took  effect,  which  required  all  bonds  of  county  and 
city  officers  to  be  approved  by  the  County  Judge,  Auditor  and 
President  of  the  Board  of  Supervisors.  One  of  the  questions 
in  the  case  was,  whether  the  proceeding  before  the  County 
Judge  to  discharge  the  sureties  of  Scannell  and  declare  the 
office  vacant  was  valid.  The  Court  say :  "  The  defendant 
insists  that  the  County  Judge  had  no  jurisdiction,  and,  there- 
fore, the  proceedings  before  him,  upon  the  petition  of  Cook, 
were  void,  the  Consolidation  Act  having  taken  from  the  County 
Judge  the  power  to  approve  official  bonds,  and  vested  it  in  a 
Board  of  officers,  of  which  he  was  only  one  of  the  members. 
"  This  position  would  seem  to  be  correct.  The  phrase, 
'persons  authorized  by  law  to  approve  such  official  bond,' 
does  not  refer  to  the  person  who  did  in  fact  approve  the  par- 
ticular bond,  but  it  refers  to  the  Board  or  person  then  author- 
ized to  approve  'such  official  bond' — that  is,  a  Board  of  that 
character.     If  it  had  been  the  intention  of  the  Act  to  confine 
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the  jurisdiction  of  such  cases  to  the  same  officer  who  approved 
the  particular  bond,  then  it  would  not  have  used  language  in 
the  present  tense,  ^persons  authorized  to  approve,'  but  would 
have  said,  'persons  who  approved  such  bond.'  The  different 
provisions  of  the  statute,  when  taken  together,  clearly  sustain 
this  view.  The  surety  must  proceed  before  the  person  or 
Board  who  would  be  authorized  to  approve  the. '  new  bond,' 
in  case  the  officer  should  execute  one.  The  new  bond,  in  this 
case,  could  only  be  approved  by  the  County  Judge,  Auditor 
and  President  of  the  Board  of  Supervisors.  The  bonds  of  all 
officers  of  the  City  and  County  of  San  Francisco  could  only 
be  approved  by  them;  and  Scannell  was,  after  the  taking  effect 
of  the  Consolidation  Act,  by  its  own  terms,  strictly  an  officer 
of  the  city  and  county.  As  such,  any  official  bond  executed 
by  him  must  be  approved  by  the  Board  of  Examiners,  if  I  may 
properly  so  call  them.  The  new  sureties  given  by  him  in  such 
case  must  possess  the  qualifications  required  by  the  fourteenth 
section.  The  bond  to  be  given  by  him,  upon  the  petition  of 
Cook,  was  a  new  bond,  to  operate  in  future,  and  must  come 
under  the  provisions  of  the  Consolidation  Act  as  to  its  approval 
and  the  qualifications  of  the  sureties.  If  these  views  be  cor- 
rect, then  the  proceedings  before  the  County  Judge  were  void 
for  want  of  jurisdiction,  and  the  order  made  by  him  did  not 
discharge  Cook  and  did  not  affect  the  rights  of  the  defendant 
in  any  manner  whatever."     (7  Cal.  436.) 

County  Judge  carmot  discharge  sureties  on  official  bond  of 

Treasurer, 

The  proceeding  in  the  case  now  under  consideration  was 
before  the  County  Judge.  The  petition  was  addressed  to  and 
marked  filed  by  him,  and  all  the  subsequent  proceedings  had 
in  the  matter  were  had  before  that  officer.  The  bond  in  suit 
had  been  approved  by  the  County  Judge.  Evidently  the  par- 
ties supposed  the  County  Judge  to  be  the  officer  b:^fore  whom 
the  proceedings  must  be  had  to  procure  a  discharge  of  the 
sureties,  and  they  acted  accordingly.  It  becomes  necessary 
to  determine,  then,  whether  the  County  Judge  is  the  officer 
or  person  "  authorized  by  law  to  approve  such  official  bond ; " 
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in  other  words,  whether  he  had  jurisdiction  to  act  in  the  mat- 
ter. Section  one  of  the  *'Act  concerning  the  official  bonds  of 
officers,"  passed  February  28th,  1850,  provides  that  "the 
official  bonds  of  Sheriffs,  Coroners,  Justices  of  the  Peace  and 
all  other  county  officers  shall  be  approved  by  the  County 
Judge."  (Laws  1860,  p.  74.)  But  subsequently,  on  the  27th 
of  March,  1850,  "An  Act  concerning  the  office  of  County 
Treasurer"  was  passed,  in  which  it  was  provided  that  "each 
County  Treasurer  *  *  *  shall  enter  into  a  bond,  with 
two  or  more  sufficient  freehold  sureties,  to  the  acceptance  of 
the  Court  of  Sessions  of  his  proper  county,"  etc  (Laws  1850, 
p.  115,  Sec  2.)  And  by  the  twenty-fifth  section  of  the  Act  of 
March  20th,  1855,  to  create  a  Board  of  Supervisors,  etc,  the 
powers  and  duties  of  this  nature  were  transferred  from  the 
Court  of  Sessions  to  the  Board  of  Supervisors.  In  referring  to 
these  Acts,  the  Court  say,  in  People  v.  Breyfogle,  17  Cal.  509 : 
"  This  Act  of  the  27th  of  March,  1850,  is  subsequent  to  the 
general  Act  imposing  the  duty  of  approving  bonds  of  county 
officers  upon  the  County  Judge,  and,  as  the  Act  is  special, 
must  be  considered  as  superseding  the  more  general  provisions 
of  the  first  in  this  regard."  This  case  is  not  in  conflict  with 
People  V.  Supervisors  of  Marin  County,  10  Cal.  345,  or  People 
V.  Buster,  11  Cal.  218,  as  appellants'  counsel  seems  to  suppose. 
The  observation  in  the  first  case  had  reference  to  a  Constable's 
bond,  which  is  properly  approved  by  the  County  Judge.. 
(Laws  1850,  p.  263,  Sec.  1,  and  lb.  p.  74,  Sec  1.)  In  People  \\. 
Butter  the  question  was  not  made,  and  the  attention  of  the- 
Court  and  counsel  does  not  appear  to  have  been  drawn  to  the- 
provisions  of  the  Act  of  March  27th,  1850,  or  the  subsequent 
Act  of  1855.  It  was  assumed  that  some  of  the  sureties  were 
legally  discharged,  and  the  question  was  whether  the  discharge 
of  a  portion  of  the  sureties  on  an  official  bond  discharged  them 
all.  The  Board  of  Supervisors,  then,  is  the  body  authorized 
by  law  to  approve  of  the  official  bonds  of  County  Treasurers. 
It  follows  that  the  County  Judge  had  no  jurisdiction  in  the 
proceeding  to  discharge  the  sureties,  or  to  approve  the  new 
bond,  and  that  his  acts  in  the  matter  are  void.     The  uvhole 
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proceeding  having  been  taken  before  an  officer  having  no  juris- 
diction under  the  statute,  it  was  ineffectual  to  discharge  the 
sureties  or  either  of  them  from  further  liability  on  the  bond. 
Nor  does  the  fact  that  the  bond  sued  on  was  also  approved  by 
the  County  Judge  affect  the  question.  The  liability  of  the 
sureties  on  the  bond  does  not  depend  upon  the  approval  of  the 
Coi^Aty  Judge.  Section  eleven  of  the  "Act  concerning  the 
official  bonds  of  officers"  pro\ddes  that,  "whenever  *  *  * 
there  shall  be  any  defects  in  the  approval  or  filing  thereof, 
such  bond  shall  not  be  void  so  as  to  discharge  such  officer  and 
his  sureties,"  etc  Under  this  provision  the  sureties  were 
clearly  liable  upon  the  bond  notwithstanding  the  defective 
approval,  and  the  question  is,  not  whether  the  sureties  on  the 
new  bond  are  also  liable,  but  whether* the  sureties  have  become 
discharged  from  their  liability  on  the  original  bond,  by  virtue  of 
the  proceedings  under  the  statute  ?  We  think  it  clear  that  they 
were  not,  for  the  provisions  of  the  statute  were  not  pursued. 

For  the  purpose  of  the  decision  we  have  assumed  the  papers 
showing  the  state  of  facts  relied  on  to  dischai^  the  sureties 
to  be  in  evidence.  They  were  offered  as  a  whole,  and  with 
their  indorsements  show  precisely  what  was  done,  viz:  the 
state  of  facts  assumed.  But  this  state  of  facts  is  wholly  inef- 
fectual to  discharge  the  appellants  from  their  liability  as  sure- 
ties on  the  bond.  They  do  not  establish,  or  tend  to  establish 
a  defense  to  the  action,  and  there  was  no  error  in  excluding 
the  documents. 

The  other  points  made  as  to  the  suit  being  dismisse3  as 
against  some  of  the  defendants,  and  as  to  proceeding  to  trial 
and  judgment  upon  the  issues  joined  by  appellants,  without 
waiting  for  service  upon  other  defendants,  are  answered  by 
Sections  15,  32,  146  and  148  of  the  Practice  Act.  (See  also 
People  V.  Love,  25  Cal.  526-31 ;  Beed  v.  CcUderwood,  22  CaL 
465.) 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Rhodes  was  absent  at  the  argument  of  this  case, 
on  account  of  sickness  in  his  family,  and  consequently  did  not 
participate  in  the  decision. 
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LEONIDAS   HASKELL   v.   GEORGE   H.    MOORE  and 
FRANCIS  B.  FOLGER. 

OouPLAiNT. — If  a  complaint  contains  mo^  than  one  count,  and  one  of  the 
counts  does  not  state  a  cause  of  action,  the  answer  need  not  deny  the 
allegations  of  such  count,  and  objectloUB  may  be  made  to  It  for  the  first 
time  in  the  Supreme  Court. 

CoNBTBDCTiON  OF  CovBNANT  TO  INDEMNIFY. — Where  plaintiff  and  defendants 
had^  been  engaged  in  purchasing  and  exporting  merchandise  on  their  Joint 
account  up  to  a  certain  time,  and  the  defendants  then  withdrew  from  the 
business,  and  plaintiff  carried  it  on  on  his  own  account  for  a  time,  and  then' 
the  parties  entered  into  an  agreement  to  carry  on  the  business  together,  and 
defendants  covenanted  to  indemnify  plaintiff  against  all  liabilities  connected' 
with  the  business  in  which  the  parties  had  before  been  engaged ;  heUl,  that 
the  covenant  did  not  apply  to  the  liabilities  incurred  by  plaintiff  while  he 
carried  on  the  business  on  his  own  account. 

Fabtnership  Accounts. — In  an  action  at  law  to  recover  damages  for  failure 
to  comply  with  a  covenant  to  indemnify  plaintiff  against  liabilities,  the  de^ 
Tfsndant  cannot  set  up,  as  a  counter  claim,  demands  which  were  matters  of 
partnership   between    the   parties. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  appealed  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Brooks  &  Whitney,  for  Appellant. 

''If  parties  enter  into  a  contract  for  partnership,  and  the 
evidence  shows  that  they  afterward  do  business  in  accordance 
with  the  terms  of  such  contract,  they  are  partners  in  that  busi- 
ness," and  to  support  this  position  see  Owen  v.  Van  Uf^ter,  1 
Eng.  Law  and  Eq.  E.  896;  Taylor  v.  Taylor,  2  :\rur|)li.  70; 
Williams  v.  Jones,  5  B.  &  C.  110;  Aspinwall  v.  WilVmns,  1 
Ham.  84 ;  Austin  v.  Williams,  2  Ham.  64 ;  Crary  v.  Williams, 
2  Ham.  65;  Dix  v.  Otis,  6  Pick.  39;  Walden  v.  Sherburne,  15. 
Johns.  409;  Goddard  v.  Prait,  16  Pick.  412;  Wright  v. 
HooJcer,  10  N.  Y.  6  Seld.  51;  Murray  v.  Johnson,  1  Head. 
353 ;  Avery  v.  Lauve,  1  La.  An.  457. 

John  Reynolds,  for  Respondent 
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•By  the  Court,  Cuebey,  0,  J. 

This  case  has  once  been  passed  upon  and  tbe  judgment 
affirmed  by  this  Court,  but  upon  a  petition  for  a  rehearing  the 
judgment  of  affirmance  was  set  aside.  Since  then  the  case  has 
been  elaborately  reargued  by  counsel  on  behalf  of  the  plaintiff. 
All  the  questions  involved  in  the  case  have,  we  believe, 
Teceived  that  careful  attention  and  consideration  by  the  Court 
"ivhich  a  case  of  its  merits  justly  demands.  We  say  this, 
because  counsel  have  more  than  intimated  that  in  this  respect 
we  were  derelict  of  duty  in  our  former  examination  ©nd  dis- 
position of  the  case.  Regarding  the  first  count  in  the  com- 
plaint as  stating  a  cause  of  action  against  the  defendants  — 
Moore  &  Folger — we  examined  and  passed  upon  the  case  as 
we  supposed  upon  its  merits,  and  are  satisfied  that  we  came  to 
the  only  conclusion,  so  far  as  the  plaintiff's  right  to  recov(>r  is 
in  question,  that  could  be  arrived  at  in  conformity  to  the  law 
and  evidence. 

Answer  when  complaint  contains  no  cause  of  action. 

The  plaintiff  claims  that  he  is  entitled  to  a  reversal  of  the 
judgment  of  the  District  Court,  and  a  final  judgment  in  his 
favor  in  this  Court  on  the  groimd  that  the  answer  does  not 
deny  the  allegations  of  the  first  count  of  lihe  complaint — 
*^ always  provided,"  say  his  counsel,  "that  we  have  set  out  a 
good  cause  of  action  in  the  complaint"  It  is  not  insisted  that 
the  answer  does  not  traverse  the  allegations  of  the  second  count 
of  the  complaint,  which  is  in  form  of  a  common  count  for 
money  by  the  plaintiff  paid,  laid  out  and  expended  to  and  for 
the  use  of  the  defendants,  and  at  their  instance  and  request 
We  are  of  opinion  that  every  allegation  of  the  complaint 
intended  to  be  controverted  is  sufficiently  denied.  But 
whether  the  first  count  of  the  complaint  is  well  controverted 
or  not  is  immaterial,  for  we  are  of  the  opinion  it  does  not  set 
forth  any  cause  of  action  against  the  defendants.  It  seems  to 
have  been  objected  to  on  this  ground  in  the  Court  below,  by 
demurrer,  which  was  overruled.    This  we  infer  from  what  the 
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plaintiffs  counsel  say  in  argument,  but  whether  it  was  or  not 
the  objection  is  made  in  this  Court  on  the  part  of  the  defend*- 
ant,  and  we  are  not  at  liberty  to  disregard  its  consideration. 

Construction  of  covenant  to  indemnify. 

This  action  was  brought  against  Moore  &;  Folger,  partners  in 
business,  after  which  Folger  died,  and  the  action  since  then 
has  proceeded  against  Moore  as  the  sole  defendant.  By  the 
complaint  it  appears  that  from  some  time  in  the  year  1855,  up 
to  the  8d  of  Novem(ber,  1857,  the  plaintiff  and  defendants  were 
engaged  in  business  in  San  Francisco,  in  purchasing  in  Califor- 
nia and  elsewhere  on  the  Pacific  coast,  merchandise,  princi- 
pally hides  and  wool,  and  exporting  the  same  from  the  Port  of 
San  Francisco  to  other  ports  for  sale.  That  they  carried  on 
said  business  for  their  joint  account  and  profit,  and  at  their 
joint  risk,  until  the  3d  of  November,  1857,  at  which  time  the 
defendants  were  compelled,  by  pecuniary  embarrassments,  to 
suspend  their  business,  and  the  said  joint  business  was  discon- 
tinued, and  from  that  day  until  the  28th  of  October,  1868,  the 
plaintiff  "  continued  the  said  business  and  carried  it  on  on  his 
own  account  and  in  his  own  name,  and  in  the  same  maimer  it 
had  before  been  carried  on  on  the  joint  account  of  plaintiff  and 
defendants,  in  the  name  of  defendants,  and  with  the  same 
implements,  agents  and  machinery."  The  plaintiff  then 
alleges  that  at  the  last  mentioned  date  he  had  shipped  to  New 
York  and  elsewhere,  principally  by  vessels  put  up  by  the 
defendants  as  general  freighters,  a  large  amount  of  merchan- 
dise, principally  hides  and  wool,  on  consignments  for  sale, 
from  which  he  had  not  received  any  return,  or  only  partial 
returns  or  accounts  of  sale;  some  of  which  merchandise  was 
then  upon  the  defendants'  ships  on  the  high  seas,  and  some 
on  the  defendants'  ship  Peruvian,  lying  in  the  Port  of  San 
Francisco,  destined  for  the  Port  of  New  York;  and  the  plain- 
tiff then  alleges  that  on  that  day  he  "was  bound  and  liable  for 
liabilities  connected  with  and  growing  out  of  said  exporting 
and  importing  business  up  to  the  sailing  of  the  said  shi]>  Peru- 
vian, in  the  sum  of  seventy-three  thousand  nine  hundred  and 
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ninety-nine  dollars,  bearing  interest  at  different  rates,  from 
two  to  three  per  cent  per  month,"  and  that  on  that  day  the 
plaintiff  and  defendants  entered  into  an  agreement  in  writing, 
imder  their  hands  and  seals,  which  is  set  forth  in  the  com- 
plaint, by  which  they  agreed  with  each  other  "to  carry  on 
the  hide  and  wool  business  and  other  merchandising,  exporting 
and  shipping  business  tc^ther,  at  the  City  of  San  Francisco, 
for  the  term  and  period  of  five  years  from  date."  The  third 
article  of  this  agreement  is  in  the  words  and  figures  following: 
"  The  said  Haskell  is  to  be  fully  idemnified  by  the  said  Moore 
&  Folger  against  all  liabilities  of  every  kind  connected  with 
the  exporting  and  importing  business  in  which  the  parties 
hereunto  may  have  been  engaged  prior  to  November  1st.,  1857, 
and  up  to  the  date  of  the  sailing  of  the  ship  Peruvian  from  the 
Port  of  San  Francisco,  where  she  is  now  being  loaded,  and  all 
the  profits  of  said  exporting  to  belong  to  said  Moore  &  Folger 
up  to  the  same  date."  The  plaintiff  avers  in  general  terms 
that  he  has  performed  and  fulfilled  all  the  covenants,  promi^'ee 
and  agreements  contained  in  the  agreement  on  his  part  to  be 
kept,  performied  and  fulfilled.  Following  this,  it  is  alleged  in 
the  complaint:  "Yet  the  said  defendants,  not  n^arding  their 
said  contract  and  undertaking,  have  failed  to  keep  and  have 
broken  the  same,  in  that  they,  the  said  defendants,  have  not 
indemnified  the  said  plaintiff  against  all  or  any  of  the  liabilities 
connected  with  the  exporting  and  importing  business  referred 
to  in  the  third  article  of  the  said  oantract,  and  which  had  law- 
fully accrued  against  said  plaintiff,  or  for  which  he  had  fully 
become  liable  in  said  business  prior  to  the  sailing  of  the  ship 
Peruvian  from  the  Port  of  San  Francisco  next  ensuing  the 
date  of  said  contract;  that  the  said  plaintiff  remained  and  was 
liable  and  bound  to  pay,  all  and  singular,  the  said  indebted- 
ness of  seventy-three  thousand  nine  hundred  and  ninety-nine 
dollars,  with  interest  as  aforesaid,  and  still  is  bound  to  pay  the 
same,  except  so  much  thereof  as  he  has  paid  out  of  his  own 
funds  and  estate,  to  his  great  damage,  to  wit:  to  his  damage 
Mie  hundred  thousand  dollars ;  therefore  he  brings  suit." 
The  liabilities  mentioned  in  the  complaint  as  connected  with 
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and  growing  out  of  the  exporting  and  importing  business  for 
which  the  plaintiff  was  bound  and  liable,  were  debts  bearing 
interest  which  had  lawfully  accrued  against  him,  or  for  which 
he  had  fully  become  liable  in  said  business  prior  to  the  sailaig 
of  the  ship  Peruvian.  Here  two  questions  are  presented  for 
consideration :  First  —  Was  the  aggregate  liability  or  "  indebt- 
edness" of  seventy-three  thousand  nine  hundred  and  ninety- 
nine  dollars  the  joint  liability  or  indebtedness  of  the  plaintiff 
and  defendants,  or  the  individual  liability  or  indebtedness  of 
the  plaintiff?  Second  —  If  the  same  was  the  individual  lia- 
bility or  indebtedness  of  the  plaintiff,  then  were  the  defendants 
bound  by  their  covenant  to  indemnify  the  plaintiff  against  the 
same? 

We  shall  consider  these  questions  together.  The  plaintiff 
alleges  in  his  complaint  that  the  business  in  which  the  parties 
were  jointly  engaged  prior  to  the  3d  of  November,  1857,  was 
discontinued  on  that  day,  and  that  from  that  time  until  the  28lh 
of  October,  1858,  the  date  of  the  contract,  the  plaintiff  con- 
tinued the  business,  and  carried  it  on  on  his  own  account  and 
in  his  own  name;  and  he  also  alleges  that  the  liabilities  men- 
tioned and  on  which  he  founds  the  breach  of  the  contract  on 
the  part  of  defendants,  and  accrued,  not  against  the  plaintiff 
and  defendants  jointly,  but  against  the  plaintiff  in  said  business. 
We  have  here  the  plaintiff's  construction  as  to  the  kind  of  lia- 
bilities to  which  the  defendants'  covenant  applied.  He,  in 
effect,  claims  that  the  covenant  was  to  indemnify  him  against 
liabilities  connected  wuth  the  exporting  and  importing  busi- 
ness, which  had  accrued  against  him  individually  while  he  was 
carrying  on  the  business  on  his  own  account  in  his  own  name. 
By  reference  to  the  covenant,  the  liabilities  therein  mentioned 
are  limited  to  those  connected  with  the  exporting  and  import- 
ing business  in  which  the  parties  —  the  plaintiff  and  Moore  & 
Folger- — had  been  engaged.  After  having  conaidered  and 
weighed  all  that  has  been  said  on  the  subject  on  behalf  of 
plaintiff,  pur  judgment  is  that  the  defendants'  covenant  had 
reference  only  to  the  joint  liabilities  of  the  parties,  or,  in  other 
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form  by  the  contract  referred  to.  He  found  that  the  busi- 
ness which  the  parties,  by  that  contract,  designed  carrying  on 
was  never  commenced.  This  finding  is  fairly  supported  by 
the  testimony  of  Bunker  and  Folger.  In  the  plaintiff's  letter 
to  his  friend  Mason,  bearing  date  December  11th,  1858,  he 
speaks  of  having  had  a  final  settlement  witli  Moore  &  Folger^ 
and  says:  "They  have  attempted  to  do  as  they  agi'ced  with 
me,  but  have  again  been  unable  to  come  up  with  their  agree- 
ment with  me ;  consequently,  I  am  doing  the  business  myself." 
This  letter,  from  its  subject  matter,  seems  to  have  referred  to 
the  transactions  had  between  the  parties  on  the  2Sth  of  Octo- 
ber previous,  and  at  the  date  of  the  letter  the  plaintiff,  accord- 
ing to  his  own  account,  was  doing  the  "business"  himself. 
Bunker's  testimony  shows  that  the  aggregate  principal  sum 
for  which  the  judgment  now  stands  accrued  between  the  Ist 
of  January,  1869,  and  the  9th  of  February,  1860,  and  that 
during  that  time,  though  in  the  employment  of  Moore  &  Fol- 
ger  as  their  bookkeeper,  he  did  not  know  of  any  business  be- 
tween them  and  plaintiff,  except  that  plaintiff  shipped  goods 
upon  their  vessels,  as  other  shippers  did.  This  is  consistent 
with  the  plaintiff's  statement  contained  in  his  letter.  We  are 
of  the  opinion  the  judgment  is  sustained  by  the  evidence  and 
should  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sawyer  and  Mr.  Justice  Shafteb^  being  dis- 
qualified, did  not  participate  in  the  decision. 


LEVI  B.  MASTICK  et  dk.  Constitutikg  the  Boaed  op 
Eduoatiok  of  the  City  and  County  of  San  F&anoisoo 
V.  WnXIAM  H.  THORP. 

PUBCHASE     OF     PBOPERTT     PENDING     AN     ACTION     TO     BEOOTER     POSSESSION     OF 

IT. — One  who  buys  land  during  the  pendency  of  an  action  to  recoyer  poa- 
session  of  it,  in  which  his  grantor  is  a  defendant,  may  thereafter  continue 
the  defense  in  the  name  of  his  grantor,  or  may  cause  himself  to  b«  sub- 
stituted in  his  place. 
Gbanting  a  New  Trial  in  an  Action  at  Law  bt  a  Court  of  EJquitt. — 
A  Court  of  equity  will  not  grant  a  new  trial  In  an  action  at  law  where  the 
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applicant  knew  of  the  rendition  of  the  Judgment  against  him  in  the  law 
action  In  time  to  have  moved  for  a  new  trial  in  the  law  Conrt. 

Whbn  Coubt  of  Equity  will  ordeb  ▲  New  Tbial  in  ▲  Law  Actiok. — A 
party  cannot  maintain  an  action  in  a  Court  of  equity  to  let  aside  a  judg- 
ment against  him  rendered  in  a  Court  of  law  and  obtain  a  new  trial  without 
showing  that  he  had  no  opportunity  to  moye  for  a  new  trial  in  the  law 
Court,  by  reason  of  some  mistake,  accident,  or  aurprlse,  unaccompanied  by 
any  fault  or  negligence  on  hla  part 

SuiB. — Courts  of  equity  will  not  interfere  and  set  aside  a  judgment  at  law, 
except  when  it  has  been  obtained  by  fraud,  or  through  some  accident  or 
mistake,  without  laohe9  on  the  part  of  the  party  complaining,  and  after  all 
remedy  at  law  has  been  lost. 

Baue. — One  who  buys  land  during  the  pendency  of  an  action  against  his 
grantor  to  recover  possession  of  It,  with  a  notice  of  the  suit,  and  neglects 
to  defend  it  until  Judgment  is  obtained  against  his  grantor,  and  then  neg- 
lects to  move  for  a  new  trial,  cannot  obtain  a  new  trial  in  a  Court  of  eqiolty. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant  appealed  from  an  order  denying  his  motion 
to  dissolve  a  preliminary  injunction  which  had  been  granted 
at  the  commencement  of  the  action. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

PixUy  £  Smith,  and  A.  B.  Bates,  for  Appellant,  cited  Pea- 
body  V.  Phelps,  7  Cal.  53;  Borland  v.  Thornton,  12  Cal.  440; 
Lansing  v.  Eddy,  1  John.  Ch.  R.  49 ;  and  Dodge  v.  Strong,  2 
John.  Ch.  R  230. 

John  H.  Saunders,  for  Respondent. 
By  the  Court,  Sandebson,  J. 

This  is  an  appeal  from  an  order  denying  a  motion  to  dissolve 
an  injunction.  The  motion  was  made  on  the  complaint  and 
answer  unaccompanied  by  any  affidavits  upon  either  side. 

The  action  was  brought  to  restrain  the  defendant  by  injunc- 
tion from  enforcing,  by  execution  or  otherwise,  a  certain  judg- 
ment which  he  had  obtained  in  an.  action  of  ejectment'  against 
the  plaintiff's  grantors,  and  to  open  and  set  the  same  aside,  or 
in  other  words  to  obtain  a  new  trial  in  that  action. 

The  facts,  as  detailed  in  the  complaint,  are  substantially  as 
follows: 
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An  action  was  brought  by  the  defendant  in  this  case  to 
recover  the  possession  of  the  premises  in  question  against  one 
Donnelly,  who  was  in  possession  as  tenant  of  one  Cheney,  who 
intervened  and  employed  counsel  to  defend  the  action.  There- 
after, and  pending  the  action,  Cheney  sold  and  conveyed  to 
the  present  plaintiffs,  who  thereupon  became  entitled,  under 
the  sixteenth  section  of  the  Practice  Act,  to  continue  the  de- 
fense of  the  action  in  the  name  of  Cheney  or  to  cause  them- 
selves to  be  substituted  in  his  place.  At  the  time  of  their 
purchase,  which  was  the  ith  of  December,  1863,  the  plaintiffs 
had  full  notice  of  the  pendency  of  the  action,  but  they  took 
no  steps  in  regard  to  its  further  defense,  and  there  was  no  cov- 
enant on  the  part  of  Cheney  to  further  defend  the  title.  They 
neither  retained  the  counsel  who  had  appeared  for  Cheney, 
nor  did  they  inform  the  City  Attorney  of  the  pendency  of  the 
action,  nor  did  they  employ  other  counsel.  In  short,  they  took 
no  steps  whatever  to  defend  the  action,  but  rested  entirely  upon 
the  supposition  or  belief,  as  they  allege,  that  the  attorneys 
who  represented  Cheney  would  continue,  after  the  purchase, 
to  represent  them,  notwithstanding,  as  they  admit,  no  request 
to  that  effect  was  made  by  them  and  no  fee  paid  or  offered. 
Some  seven  months  after  the  purchase,  the  same  being  regu- 
larly on  the  calendar,  the  action  was  brought  to  trial  by  the 
plaintiff,  (defendant  in  the  present  case,)  but  no  one  appeared 
on  the  part  of  the  defense,  and  the  trial  was  altogether  ex 
parte  and  resulted  in  favor  of  the  plaintiff.  The  present  plain- 
tiffs had  no  actual  notice  or  knowledge  of  the  trial  before  or 
at  the  time  it  took  place.  When  they  learned  that  a  trial  had 
been  had,  whether  in  time  or  too  late  to  move  for  a  new  trial, 
does  not  appear,  and  no  reason  is  given  why  a  motion  for  a  new 
trial  was  not  made. 

In  view  of  the  foregoing  facts,  in  connection  with  a  general 
allegation  to  the  effect  that  their  title  is  good,  while  that  of 
the  defendant  is  worthless  and  pretended,  the  plaintiffs  claim 
the  interposition  of  a  Court  of  equity,  and  allege  that  they  are 
entitled  to  the  relief  sought  by  them  on  the  ground  of-  surprise. 
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Complaint  in  equity  to  obtain  a  new  triaL 

That  the  complaint  contains  no  cause  of  action  hardly  admits 
of  debate.  That  it  does  not  is  manifest  from  the  single  fact, 
independent  of  the  matters  set  out^  that  the  complaint  assigns 
no  reason  why  the  plaintiffs  did  not  avail  themselves  of  the 
remedy  afforded  by  a  motion  for  a  new  trial.  If  they  were 
informed  of  the  trial  and  judgment  in  time  to  move  for  a  new 
trial,  that  remedy  would  have  been  all-sufficient,  and  that  they 
were  not  informed  in  time  is  not  alleged.  We  are  compelled, 
therefore,  to  assume  that  they  did  learn  it  in  time.  Such 
being  the  case,  they  were  bound  to  exhaust  thei^  legal  reme- 
dies by  moving  for  a  new  trial  in  the  Court  of  law  before 
coming  to  a  Co%rt  of  equity  to  obtain  it.  By  this  action  the 
plaintiffs  can  obtain  no  relieJ  which  they  could  not  have 
obtained  by  a  motion  for  a  new  trial  in  the  original  action; 
for  if  their  neglect  to  defend  that  action  by  motion,  and  no 
full  relief  was  attainable  in  that  action  by  motion,  and  no 
resort  to  this  action  was  necessary.  For  this  reason  alone 
they  cannot  be  allowed  to  maintain  this  action  without  show- 
ing that  they  had  no  opportunity  to  make  the  motion,  by  reason 
of  some  mistake,  accident  or  surprise,  unaccompanied  by  any 
fault  or  negligence  on  their  part. 

When  Courts  of  equity  vrill  not  set  aside  a  judgment  at  law. 

But,  independent  of  the  foregoing  consideration,  the  com- 
plaint is,  in  our  judgment,  entirely  destitute  of  equity.  Courts 
of  equity  will  not  interfere  and  set  aside  a  verdict  or  judgment 
at  law,  on  the  theory  of  this  case,  except  where  it  has  been 
obtained  by  fraud  or  through  some  accident  or  mistake,  with- 
out fault  or  laches  on  the  part  of  the  party  complaining,  and 
after  all  remedy  at  law  has  been  lost.  (2  Story's  Eq.  Juris., 
Bee  887,  et  sequens,)  But  all  these  grounds  of  equity  juris- 
diction are  wanting  in  the  present  case.  It  is  not  pretended 
that  the  judgment  in  question  was  obtained  by  fraud  on  the 
part  of  the  defendant  in  this  action  or  any  one  else.  That  the 
plaintiffs  in  this  action  were  not  prevent/^d  from  making  their 


448  Mastiok  v.  Thobp.  [Sup.  OL 

Opinion  of  the  Conrt  —  Sanderson,  Jl 

defense  by  inevitable  accident  or  mistake  or  excusable  neglect, 
is  obvious  upon  a  mere  recitation  of  the  facts.  That  their 
failure  to  defend  was  the  result  of  gross  inattention  and  negli- 
gence on  their  part,  and  not  a  mistake,  inadvertence  or  sur- 
prise, or  excusable  neglect,  against  which  a  Court  of  equity 
will  grant  relief,  finds,  we  think,  a  conclusive  demonstration 
in  the  dry  statement  of  the  facts  which  we  have  already  given, 
unaccompanied  by  argument.  The  relief  sought  for  is  asked 
upon  the  sole  ground  that  they  supposed  or  believedj  under  the 
circumstances  detailed,  that  the  attorneys  of  Cheney  would 
continue  their  charge  and  management  of  the  case.  If  such 
was  their  belief  it  was  without  any  foundation  in  reason,  and 
opposed  to  every  intrinsic  probability.  The  attorneys  of  Cheney 
would  have  been  obnoxious  to  the  charge  of  impertinence 
had  they  continued  in  the  case  after  their  client  had  ceased  to 
have  any  interest  in  the  result,  and  assumed,  unretained  and 
unasked,  to  manage  the  case  for  his  grantees,  who  not  only 
did  not  seek  a  continuance  of  their  services,  but  ordinarily 
would  not,  in  view  of  the  fact  that  they  were  public  function- 
aries, and  had  counsel  appointed  by  the  law,  whose  duty  it 
was  upon  their  suggestion  to  attend  to  the  matter  in  question. 
With  full  and  complete  knowledge  of  all  the  facts  and  cir- 
cumstances, the  plaintiffs  failed  to  make  any  provision  for  the 
defense  of  the  estate  which  they  had  acquired,  and  rested 
upon  the  vague  notion  that  because  the  lawsuit,  which  they 
had  purchased  with  their  eyes  open,  had  been  on  the  calendar 
of  the  Court  for  a  long  time  without  a  trial,  it  probably  never 
would  be  tried,  and  upon  the  unfounded  belief  that  if  by 
chance  the  case  should  ever  be  brought  to  trial  their  interests 
would  be  defended  by  counsel  whom  they  had  never  retained, 
and  who,  therefore,  would  have  had  no  legal  claim  against 
them  for  compensation  for  their  services.  It  is  impossible  to 
conceive  a  case  more  barren  of  all  claim  to  the  interposition 
of  a  Court  of  equity.  The  whole  case  made  by  the  plaintiffs 
may  be  summed  up  in  the  forcible  language  of  counsel  for 
appellant:  "They  purchased  a  lawsuit  and  neglocted  to 
defend  it."    Instead  of  showing  that  they  have  been  the  vie- 


Jan.,  1866.]  Peopi-e  v.  Hastings.  449 


opinion  of  the  Coart  —  Saoderson,  J. 


tims  of  some  fraud,  accident,  mistake  or  surprise  against  which 
ordinaiy  prudence  could  not  have  furnished  a  safeguard,  they 
show  a  want  of  prudence  and  care  which  would  be  inexcusable 
in  a  business  man  of  the  most  limited  capacity.  Instead  of 
showing  that  they  belong  to  that  vigilant  class  to  whose  com- 
plaints a  Court  of  equity  always  lends  a  ViUing  oar,  they  have 
shown  that  they  belong  to  that  idle  class  of  whom  a  Court  of 
equity  will  take  no  care,  because,  with  ample  opportunity  and 
means,  they  fail  to  take  care  of  themselves.  To  the  complaints 
of  this  latter  dass  a  Court  of  equity  will  not  listen.  {The 
Board  of  Commissioners  of  the  Funded  Debt  of  the  City  of 
San  Jose  v.  Townger^  ante,  172.) 

The  order  refusing  to  dissolve  the  injunction  is  reversed,  and 
the  cause  is  remanded  with  instructions  to  the  Court  below  to 
dissolve  the  injunction. 


THE  PEOPLE  V.  B.  F.  HASTINGS. 

Jjr  AssassMBNT  KacxssABT  TO  TH>  Valzditt  OF  A  TAX. — ^A  tax,  fal  OTdet 
to  be  valid,  must  rest  upon  an  assensment  made  In  the  mode  prescribed  b7 
lawt  by  an  Assessor  elected  by  the  qualified  electors  of  the  district,  county, 
or  town  in  which  the  property  la  taxed  for  State,  county,  or  town  purposes. 

Without  an  Asskssmbnt  a  Tax  Desd  void. — ^If  the  property  is  not  listed 
and  assessed  for  the  purpose  of  taxation,  the  tax  deed  conveys  no  title. 

ASSBSSOB    TO    BS    BlBCTBD    BT    THB    DISTBICT    WHXBB    THB    Tax    IB    LBYIBD.— i 

An  assessment  made  by  an  Assessor  elected  by  the  qualified  electors  of  the 
City  and  County  of  Sacramento,  is  not  a  sufficient  basis  for  the  levy  of  a 
tax  in  the  City  of  Sacramento  for  city  purposes. 

OOFTINO     A     VOBMBB     ASSIBBUIKT     BOLL     NOT     AN     ASSISBMBNT.— The     makinC 

of  a  certified  copy  by  an  Assessor  of  an  assessment  roll  made  by  another 
Assessor  a  previous  year,  is  not  an  assessment  of  property. 

Ift4w  FIXING  TUB  AssESSBD  Valuk  OF  PBOPBBTTd — The  Legislature  cannot^ 
by  law,  fix  the  assessed  value  of  property. 

Av  Answeb  nbbd  NOT  Dent  an  Avbbxbnt  of  Law. —  Proceeding!  which  an 
void  by  reason  of  the  infirmity  of  the  statute  under  which  they  are  had, 
are  not  cured  by  an  averment  in  a  complaint  that  they  were  duly  and  legally 
had,  and  a  failure  to  deny  the  averment  la  the  answer  is  not  an  admission 
ttiat  the  proceedingB  were  vaUd  or  legal. 

Appeal  from  the  District  Court^  Sixth  Judicial  DistrioC| 
Sacramento  Ciountj. 

Yoi*.  ZXIXd — 29 
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The  defendant  recovered  judgment  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

M.  Jf .  EsteCj  for  Appellant 

Moore  &  Alexander,  and  B.  Bobinson,  for  Bespondent. 

By  the  Court,  Rhodes^  J. 

Suit  was  brought  for  the  recovery  of  delinquent  taxes  levied 
for  the  year  1863.  The  defendant  had  judgment  and  the 
plaintiffs  appeal  from  the  judgment  and  the  order  refusing  a 
new  trial.  It  appears  from  the  pleadings  that  the  taxes  sued 
for  were  levied  under  the  Act  to  incorporate  the  City  of  Sac- 
ramento, approved  April  25th,  1863.  (Stats.  1863,  p.  415.) 
The  assessment  was  made  under  the  provisions  of  the  following 
sections  of  that  Act : 

"  Section  63.  For  the  purpose  of  enabling  the  city  authori- 
ties to  levy  and  collect  the  annual  and  special  taxes  for  the 
fiscal  year  commencing  on  the  first  Monday  in  April,  A.  D. 
1863,  in  the  months  of  April  and  May  of  said  year,  the  Board 
of  Trustees  are  hereby  authorized  and  empowered  to  levy  the 
annual  and  special  taxes  provided  in  this  Act  within  three  days 
after  the  first  meeting  in  1863,  upon  all  the  taxable  property 
within  the  limits  of  the  City  of  Sacramento  as  assessed  in  the 
equalized  assessment  roll  of  the  City  and  County  of  Sacra- 
mento for  the  year  1862.  And  said  taxes  when  so  levied  shall 
be  a  lien  upon  all  property  in  said  assessment  roll  for  said 
fiscal  year. 

"  Sec.  64.  It  is  hereby  made  the  duty  of  the  Assessor  to 
make  a  certified  copy  of  the  assessment  roll  for  said  year  1862, 
80  far  as  to  include  the  property  of  the  city,  which  assessment 
is  hereby  adopted,  and  the  value  of  the  property  in  the  same 
is  made  the  basis  for  said  taxes,  and  deliver  the  same  to  the 
Auditor." 

The  property  assessed  was  personal  property,  and  its  value 
stated  at  forty-five  thousand  dollars. 
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It  will  be  unnecessary  to  examine  the  errors  assigned  by 
the  appellant,  for  one  ground  of  objection  taken  by  the  respon- 
dent is  fatal  to  the  action,  and  that  is,  that  there  was  no  assess- 
ment of  property  in  the  City  of  Sacramento  for  the  purposes 
of  taxation  for  the  year  1863.  It  is  allied  in  the  complaint 
that  the  Board  of  Trustees  did  levy  the  taxes  in  1863  upon 
"all  the  taxable  property  within  the  limits  of  said  city,  as 
assessed  in  the  equalized  assessment  roll  of  the  City  and  County 
of  Sacramento  for  the  year  1862;"  and  section  sixt^-three^ 
already  cited,  was  the  only  provision  of  the  Act  authorizing 
the  levy  to  be  made  for  the  year  1863.  It  is  further  alleged 
in  the  complaint  that  the  City  Assessor  made  a  certified  copy 
of  the  assessment  roll  ft>r  the  year  1862,  which  served  as  the 
assessment  list  for  1863.  It  thus  appears  that  no  assssement 
was  made  for  the  year  1863,  imless  the  copy  just  mentioned 
constituted  an  assessment. 

Property  must  he  assessed  or  tax  is  not  valid, 

Section  thirteen  of  Article  XI  of  the  Constitution  of  the 
State  is  as  follows:  "Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  in  this  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law;  bujt  Assessors  and  Collectors  of  town,  county  and 
State  taxes  shall  be  elected  by  the  qualified  electors  of  the 
district,  county  or  town  in  which  the  property  taxed  for  State, 
county  or  town  purposes  is  situated." 

The  requirement  that  the  value  of  the  property  to  be  taxed 
shall  be  ascertained  as  directed  by  law,  means  that  the  prop- 
erty shall  be  assessed  for  the  purpose  of  taxation,  and  that  the 
taxes  may  be  levied  only  after  the  property  has  been  so 
assessed.  An  assessment,  made  as  directed  by  law,  is  an  indis- 
pensable basis  for  the  support  of  the  tax  that  may  be  levied 
upon  it.  The  constitutional  requirements  are  not  satisfied 
merely  by  an  assessment  made  in  the  manner  directed  by  law, 
but  it  is  also  provided  that  the  Assessors  of  town,  county  or 
State  taxes  shall  be  elected  by  the  qualified  electors  of  the  dis- 
trict, county  or  towTi  in  which  the  property  to  be  taxed  ia 
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situated — that  is  to  say,  that  the  assessment  must  be  made  by 
a  person  elected  as  an  Assessor  by  the  qualified  electors  of 
such  district,  county  or  town.  A  tax,  in  order  to  be  valid, 
must  rest  upon  an  assessment  made  in  the  mode  prescribed  by 
law  and  by  an  Assessor  elected  as  provided  for  by  the  Con- 
stitution. This  proposition  requires  no  argument  for  its  sup- 
port, for  it  arises  from  the  plain  and  unmistakable  imp9rt  of 
the  terms  employed  in  the  section  cited.  In  Ferris  v.  Coover, 
10  CaL  632,  Mr.  Justice  Field  says :  "  In  the  present  case  the 
recitals  show  that  the  property  was  not  listed  and  valued  by 
the  Assessor.  This  is  fatal  to  the  deed.  The  listing  and  valu- 
ation of  real  estate  for  the  purpose  of  taxation  is  an  essential 
prerequisite  to  the  validity  of  all  subsequent  proceedings.'^ 
*  By  recurring  to  the  Act  of  1858  to  incorporate  the  City  and 
County  of  Sacramento,  it  will  be  seen  that  the  Assessor  who 
made  the  assessment  for  the  year  1862  was  elected  by  the 
qualified  electors  of  the  City  and  County  of  Sacramento,  which 
is  a  different  district  from  that  of  the  City  of  Sacramento. 
The  insufficiency  of  that  assessment  as  the  basis  of  taxation 
for  the  year  1863  is  apparent  on  several  grounds.  It  was  not 
made  by  an  Assessor  elected  by  the  qualified  electors  of  the 
district  in  which  the  property  to  be  taxed  was  situated  —  the 
City  and  County  of  Sacramento  not  being  the  same  district  as 
that  of  the  City  of  Sacramento.  The  making  of  the  certified 
copy  of  the  assessment  roll  for  the  year  1862  so  as  to  include 
property  within  the  City  of  Sacramento,  cannot  be  regarded, 
in  any  sense,  as  the  making  of  an  assesssment  of  such  property 
by  the  Assessor.  The  copying  by  one  officer  of  the  valuation 
made  by  another  officer  is  not  a  valuation  made  by  the  first 
officer.  If  it  is  a  valuation  in  any  sense  for  the  year  1863,  it 
is  a  valuation  made  by  the  Legislature;  and  in  view  of  the 
division  of  the  powers  of  the  Government  into  three  departr 
ments — the  legislative,  executive  and  judicial  —  according  to 
Article  m,  it  will  not  be  claimed  that  the  legislative  depart- 
ment was  competent  to  perform  the  purely  executive  functions 
0f  an  Assessor. 

The  objection  is  not  obviated  by  the  finding  that  tlie 
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ment  was  "  duly  and  regularly  made  "  in  accordance  with  the 
statutes,  for  the  only  assessment  that  was  provided  for  by  the 
statutes,  was  the  attempted  adoption  of  a  previous  assessment, 
and  if  any  other  than  such  an  assessment  had  been  made,  the 
valuation  would  not  have  been  "  ascertained  as  directed  by 
law."  Nor  is  the  objection  met  by  the  fact  that  the  defendant 
failed  to  deny  that  the  assessment  of  the  property  was  duly 
and  legally  made  —  that  is  to  say,  that  it  was  made  in  accord- 
ance with  the  statute — for  the  objection  which  goes  to  the 
statute  itself,  the  invalidity  of  which  the  defendant  was  not 
required  to  present  in  his  answer,  still  subsists.  Proceedings 
which  have  no  validity,  in  consequence  of  an  inherent  infirmity 
in  the  statute  under  which  they  were  had,  are  not  cured  by 
the  allegation  that  they  were  duly  and  legally  had.  They 
cannot  be  forced  by  averment  higher  than  the  source  from 
which  they  spring.  The  objection  still  remains,  notwiUistand- 
ing  the  finding  of  the  Court,  and  the  alleged  admission  of  the 
defendant,  that  he  was  in  1863  the  owner  of  the  property,  and 
that  it  was  then  of  the  value  specified  in  the  Assessor's  copy 
from  the  assessment  roll  of  the  previous  year;  for  it  is  not 
enough  that  the  defendant  was  the  owner  of  the  property  at- 
tempted to  be  charged  with  a  tax,  and  that  it  was  of  the  value 
alleged ;  but  a  valuation  of  the  property,  by  an  Assessor  of  the 
proper  district,  town  or  county,  is  an  indispensable  prerequisite 
to  the  validity  of  the  tax,  with  which  the  property  is  attempted 
to  be  charged. 

Judgment  affirmed. 


DANIEL  FINCH  v.   THE  BOARD  OF  SUPERVISORS 
OF  TEHAMA  COUNTY. 

BoASD   ov    SuFEBvisoRS — JURISDICTION. — ^A    Board    of    Superrlflon    Is   a   body 

with  limited  Jurisdiction,  and  its  jurisdiction  must  appear  in  the  record  of 

its  proceedings. 
Samb  —  FsRBY   LicsNSBS. — A   Bosrd   of  Supervisors  has  jurisdiction   over   the 

subject  matter  of  granting  and  renewing  'erry  licenses. 
Bbkbwal   of    Ferbt    Licbnsk. — One    who    applies    for    a    renewal    of    a    ferry 

license,   claiming   precedence   as   an   absolute   right   under   the   ctatuie    na 
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against  a  party  making  an  original  application,  most  ihow  that  he  has 
kept  the  ferry  the  preceding  year  in  accordance  with  law. 

Objsgtioms  to  BiNBWAii  OF  Fbbbt  LiciNSiL — If  One  who  has  a  ferr} 
license  gives  notice  of  an  application  for  a  renewal  of  the  same  for  another 
year,  any  person  may  appear  on  the  day  appointed  in  the  notice  for  a  bear- 
ing, without  any  notice  or  citation  to  the  applicant,  and  file  objections  to 
the  renewal,  and  the  Board  may  hear  testimony  on  both  sides. 

BarnsAL  to  bxnbw  Fbbbt  Licbnsb. — If  a  contest  arises  on  the  renewal  of  a 
ferry  license,  the  Board  of  Supervisors  has  Jurisdiction,  npon  the  testimony, 
if  found  to  be  Insnfflclent  to  entitle  the  party  to  a  renewal,  to  reject  the 
application. 

Gbanting  Fbbbt  Licbnsb. —  If  an  application  for  a  renewal  of  a  ferry  license 
is  rejected,  the  Board  has  Jurisdiction  to  grant  an  original  license  to  one 
who  has  filed  his  petition  and  given  proper  notice  of  his  application. 

Query  1 — Has  one  whose  application  for  a  renewal  of  a  ferry  license  has  been 
rejected,  and  who  did  not  appear  and  contest  the  granting  of  a  license  to 
another  party  making  an  original  application,  a  right  to  be  heard  on  a  writ 
of  review  as  to  the  action  of  the  Board  of  Supervisors  in  granting  a  Ucenso 
to  said  original  applicant? 

The  facts  are  stated  in  the  opinion  of  the  Court 

P.  L.  Edwards,  for  Petitioner 

The  relator,  Kke  any  other  person  invested  with  a  puhlio 
trust,  is  presumed  to  have  done  his  duty,  and  if  he  failed,  the 
statute  points  out  the  only  proceeding  by  which  his  license 
could  be  revoked,  to  wit :  by  complaint,  duly  verified,  and  sum- 
mons issued  thereon  and  served.  (1  Hittel's  Dig.  par.  3,086; 
Chard  V.  Stone,  7  Oal.  117.) 

The  jurisdiction  of  inferior  tribunals  must  be  affirmatively 
shown.  The  f<i£ts  constituting  it  are  not  to  be  presumed.  (2 
Cow.  &  Hill's  Notes  to  PhiL  on  Ev.  179,  N.  97,  and  p.  182.) 
These  views  are  fully  sustained  in»  7  Sm.  &  Mar.  86 ;  11  Mass. 
510;  1  Bibb.  496;  4  Mms.  641;  3  Barb.  341;  19  John.  38; 
9  Cow.  227.  The  general  question  is  ably  reviewed  in  Crepps 
V.  Durdeii  et  als.,  1  Smith's  Leading  Cases,  marginal  p.  378, 
and  notes. 

No  facts  showing  are  divestiture  of  the  relator's  rights  were 
found  by  the  Board  or  are  in  anywise  indicated  by  die  return ; 
but  such  a  state  of  facts  is  necessary  to  evidence  the  jurisdic- 
tion of  the  Board  and  the  regularity  of  its  proceedings. 
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H.  H.  Hartley  J  for  Defendant 

In  proceedings  on  certiorari,  such  as  the  one  under  consid- 
eration, it  is  clearly  established  by  the  books  that  the  question 
does  not  arise  whether  the  Board  of  Supervisors  decided  prop- 
erly or  improperly  upon  the  evidence  introduced  before  them'; 
nor  can  questions  of  fact  be  considered  except  so  far  as  the 
«ame  may  be  necessary  to  show  whether  the  inferior  tribunal 
had  jurisdiction  of  the  case;  but  the  sole  subject  for  examina- 
tion is  whether  the  tribimal  had  jurisdiction  and  did  not  exceed 
it.  If  the  introduotion  of  a  certain  state  of  facts  is  necessary  to 
show  that  the  inferior  tribunal  had  jurisdiction,  then  this  Court 
will  examine  the  evidence  to  that  extent,  and  no  further;  and 
should  it  appear  after  such  examination,  from  the  law  and  evi- 
dence, that  such  tribunal  had  jurisdiction  of  the  case  and 
parties,  and  acted  within  that  jurisdiction,  then  there  is  a 
period  to  the  inquiry  and  an  end  to  any  further  proceedings. 
(People  ex  rel.  Whitney  v.  Board  of  Delegates  of  San  Fran- 
cisco Fire  Department,  14  CaL  479 ;  People  v.  Mayor  of  New 
York,  2  Hill,  9.) 

By  the  Court,  Sawyeb,  J. 

We  are  asked  upon  certiorari  to  review  the  action  of  the 
Board  «f  Supervisors  of  Tehama  County  in  denying  a  renewal 
of  a  ferry  license  to  Finch,  and  in  granting  a  license  to  one 
Harvey.  The  only  question  of  which  we  can  take  cognizance 
is^  whether  the  Board  in  the  action  taken  exceeded  its  juris- 
diction. The  proceedings  in  the  two  applications  of  Finch 
and  Harvey  were  separate  (Finch's  application  having  been 
first  made  and  disposed  of,)  and  they  must  be  separately  con- 
sidered in  their  proper  order.  That  the  Board  of  Supervisors 
is  a  body  with  limited  jurisdiction,  and  that  its  jurisdiction 
must  appear  in  the  record  of  its  proceedings  is  not  doubted. 
Jurisdiction  over  the  subject  matter  is  expressly  conferred 
upon  the  Board  of  Supervisors  by  the  second  section  of  the 
Act  of  1855.     (Laws  1856,  p.  183.)     Finch  gave  the  statu- 
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toiy  notice  and  filed  his  petition,  in  which  he  stated  the  grant- 
ing of  a  license  to  him  for  the  preceding  year;  that  he  had 
"exercised  said  ri^t  by  operating  said  ferry  till  the  [then] 
present  time,"  and  that  he  was  "desirous  of  continuing  to 
operate  said  ferry,"  and  thereupon  asked  a  renewal  of  the 
license.  On  the  first  day  of  May,  the  day  for  which  the  appli- 
cation was  noticed,  Harvey,  who  had  also  given  notice  of  an 
application  for  a  license  to  run  a  ferry  at  the  same  point,  ap- 
peared before  the  Board  to  contest  the  application  of  Finch, 
and  filed  a  remonstrance,  ailing,  among  other  things,  as  ob- 
jections to  the  renewal  of  the  license,  that  Finch  had  abandoned 
the  ferry  in  the  preceding  August,  and  that  he  had  not  kept  said 
ferry  according  to  law. 

The  applicant,  Fi»ch,  introduced  testimony  and  rested.  The 
contestant^  Harvey,  then  introduced  the  testimony  of  several 
witnesses,  and  the  applicant  examined  several  others  in  re- 
buttal. After  the  testimony  was  closed  the  Board  adjourned, 
holding  the  matter  under  advisement  till  the  next  day,  when 
the  application  was  denied.  The  applicant  moved  to  strike 
out  the  objections  of  the  contestant,  Harvey,  and  opposed  the 
introduction  of  all  the  testimony  offered  by  him  substantially 
on  the  ground  that  no  citation  had  been  issued  to,  or  served  on 
the  applicant,  and  he  had  no  notice;  and,  also,  that  the  Board 
had  no  jurisdiction  of  that  portion  of  the  proceeding  taken 
under  tlie  objections  of  the  contestant. 

Cofdest  concerning  a  ferry  license. 

The  applicant^  and  not  the  contestant,  was  the  a4^or  in  this 
case.  He  was  applying  for  a  new  license,  to  commence  on 
the  expiration  of  the  term  for  which  a  license  had  already 
been  granted  —  not  defending  against  a  proceeding  to  revoke  a 
license  instituted  under  the  provisions  of  section  twenty-four. 
If  he  had  kept  the  ferry  "in  accordance  with  law,"  and  ^^  in 
all  respects  complied  with  the  terms  and  requisitions  of  this 
Act,"  section  seven  gave  him  a  preference  in  an  application 
for  a  further  license  "over  any  party  making  original  appli- 
cation.*'     But  his  application  for  a  renewal  was  a  new   pro- 
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ceeding,  and  it  developed  upon  him  to  show  affirmatively  all 
the  facts  necessary  to  entitle  him  to  preference.  On  a  pro- 
ceeding against  him  to  revoke  the  existing  license,  undoubt- 
edly, the  party  seeking  the  revocation  would  be  called  upon 
to  show  that  he  had  not  kept  his  ferry  as  required  by  law, 
because  he  would  be  the  attacking  party.  The  presumptions 
would  then  be  that  the  party  resisting  the  proceeding  had 
performed  his  duty  till  the  contrary  should  be  shown.  But 
no  such  presumption  exists  in  favor  of  a  party  who  is  seeking 
a  further  privilege  on  the  ground  that  he  has  faithfully  dis- 
charged his  duty  in  respect  to  a  privilege  before  granted. 
The  party  seeking  the  right  must  affirmatively  show  all  the 
facts  which  are  necessary  to  entitle  him  to  the  thing  sought. 
In  this  case  the  petition  of  Finch  does  not  even  distinctly 
allege  that  he  had  kept  his  ferry  "  in  accordance  with  law,'' 
but  no  point  was  made  on  this  defect  He  was  the  actor, 
however,  and  not  the  defendant  The  law  required  him  to 
give  notice  of  his  intended  application.  It  is  true  no  particular 
mode  is  pointed  out  by  which  objections  shall  be  made,  nor  is 
it  said  who  may  object  But  fw  what  end  is  the  notice 
required,  unless  it  be  that  objections  may  be  made  by  any- 
body who  may  be  interested  in  defeating  the  application  ?  If 
a  ferry  is  necessary  for  the  convenience  of  the  public,  the  pub- 
lic convenience  and  the  convenience  of  every  man  who  has 
occasion  to  use  it  require  that  it  shall  be  kept  in  all  respects 
in  a  manner  to  render  it  most  subservient  to  such  public 
convenience,  and  every  man  in  the  community  is  interested  in 
having  the  franchise  conferred  upon  a  proper  person.  It  is 
for  this  reason  that  a  notice  is  required  to  be  given  of  an 
intended  application  for  a  ferry  license,  that  any  one  interested 
may  have  an  opportunity  to  present  any  valid  objection  to 
the  application,  or  to  the  applicant.  The  notice  is  to  every- 
body, and  calls  upon  any  one  who  has  a  substantial  objection 
to  appear  and  make  it  Imown.  The  contestant,  then,  was  one 
of  the  parties  to  be  notified  of  the  intended  application;  and, 
in  response  to  the  notice,  he  appeared  on  the  appointed  day. 
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and  put  his  objection  in  a  specific  form  in  writing  upon  the 
records  of  the  Board.  And  the  objections,  if  well  grounded, 
were  such  as  would  and  should  defeat  the  application.  We 
think  that  the  Board  of  Supervisors  not  only  had  jurisdiction 
to  consider  the  objections  and  the  evidence  introduced  upon 
the  issues  raised  by  them,  but  that  it  was  its  duty  to  do  so. 

It  is  true  that  in  the  final  order,  made  after  taking  the  mat- 
ter under  advisement,  the  Board  do  not  specify  the  facts  found 
from  the  testimony,  but  they  rejected  the  application  after  a 
full  and  patient  investigation  of  the  issues  preseii»;ed.  There 
was  no  arbitrary  action.  There  was  a  petititm  and  objections 
presenting  material  issues  filed.  Evidence  was  taken  and  the 
parties  were  heard  in  person  and  by  counsel,  and,  after  due 
deliberation,  the  Board  were  of  the  opinion  that  the  applicant 
was  not  entitled  to  a  renewal  of  the  license,  and  it  was  there- 
fore denied.  This  was  a  question  which  it  had  jurisdiction  to 
determine.  But,  if  we  look  into  the  record  of  the  case,  there 
is  nothing,  conceding  the  petition  to  be  sufficient,  after  an 
issue  was  raised  upon  the  petition  by  the  objections  filed,  to 
show  to  this  Court  that  the  petitioner  made  out  even  a  prima 
facie  case^  and  the  onus  of  proof,  as  we  have  seen,  was  on  him. 
We  think  tliere  was  no  excess  of  jurisdiction  in  denying  the 
application  of  Finch. 

The  application  of  Finch  having  been  rejected,  the  Board 
of  Supervisors  proceeded  to  take  up  and  dispose  of  the  inde- 
pendent application  of  Harvey,  and  a  counter  application  made 
by  one  Ward,  who  contested  Harvey's  application.  After  hav- 
ing heard  the  testimony  of  the  contesting  parties,  the  Board 
awarded  a  license  to  Harvey.  We  are  also  called  upon  by 
Finch  to  review  the  action  of  the  Board  in  this  proceeding, 
on  the  ground  that  there  was  an  excess  of  jurisdiction. 

Finch's  own  application  having  been  before  rejected,  it  is 
not  clear  that  he  is  in  a  position  which  entiUes  him  to  ques- 
tion the  action  of  the  Board  in  the  proceeding  on  Harvey's 
application.  His  claim  of  precedence  had  been  adjudged 
against  him,  and  there  was  nothing  in  the  way  of  gpraating  a 
liconse  to  any  suitable  original  applicant.    He  did  not  file  any 
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objections,  or  in  any  manner  make  himself  a  party  to  the 
application  of  Harvey.  Ward  contested  it,  but  Finch  did  not- 
What  right  has  he  to  complain?  But  conceding  his  right  to 
be  heard,  we  find  no  excess  of  jurisdiction.  This  was  not 
an  application  for  the  establishment  of  another  ferry  within  a 
mile  above  or  below  a  ferry  already  established  and  licensed 
under  the  provisions  of  section  six.  It  was  an  application  for 
license  to  run  a  ferry  at  a  point  where  there  had  been  a  lawful 
ferry,  after  the  license  for  such  ferry  should  have  expired  —  to 
run  a  ferry  at  a  point  where  there  was  no  ferry  authorized  to 
be  run  during  the  same  term  for  which  the  application  was 
made.  It  was  not  contemplated  that  there  would  be  two  fer- 
ries. This  not  being  an  application  under  section  six,  the 
notice  required  by  that  section  was  not  required.  Still,  to 
obviate  all  doubts,  a  notice  of  the  intended  application  was 
actually  wrved  on  Finch;  but  he  did  not  see  fit  to  appear  and 
contest  it.  The  proper  petition  was  filed  and  due  notice 
given.  The  Board  thereby  acquired  jurisdiction  of  the  sub- 
ject matter,  and,  upon  a  full  investigation  of  the  contest 
between  Harvey  and  Ward,  found  all  the  necessary  facts 
(which  were  recited  in  the  order)  in  favor  of  Harvey,  and 
awarded  him  the  license. 

We  think  the  Board  of  Supervisors  regularly  pursued  its 
authority  in  both  cases.     Its  action  is  therefore  affirmed. 


THE  PEOPLE  V.  C.  P.  BURNEY. 

Whsn  Cibtiobari  lies. — ^The  Supreme  Court  cannot,  on  certiorari,  review 
mere  errors  of  law  of  the  County  Court  In  cases  where  It  has  Jurisdiction, 
eren  though  there  Is  no  appeal. 

JUBiSDiCTiON  OF  SuPKiMB  CouitT. — ^The  appellate  power  of  the  Supreme 
Court  does  not  extend  to  cases  of  misdemeanor. 

Ceetiobabi  to  the  County  Court  of  El  Dorado  County. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
S.  &  0.  E.  WiUiams,  for  the  writ 
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J.  O.  McCvllough,  Attomey-Oeneral,  for  the  People, 
By  the  Court,  Shafteb,  J. 

The  defendant  was  convicted  in  the  County  Court  of  El 
Dorado  County,  for  an  alleged  misdemeanor,  and  the  pro- 
ceedings have  been  certified  to  this  Court  on  the  petition  of 
the  defendant,  and  are  now  before  us  for  review. 

It  appears  from  the  record  that  the  indictment  was  demur- 
red to  for  want  of  facts,  and  on  the  ground  that  the  Act  on 
which  it  was  founded  was  unconstitutional  and  void.  The 
demurrer  was  overruled,  and  we  are  now  asked  to  quash  tho 
proceedings  on  the  ground  that  the  decision  was  erroneous. 

County  Courts  have  jurisdiction  in  all  cases  of  misdemeanor, 
and  it  therefore  cannot  be  claimed  that  the  Court  in  taking 
cognizance  of  the  indictment  in  this  case  was  guilty  of  any 
usurpation,  nor  do  the  counsel  of  the  petitioner  claim  that 
the  Court  in  any  respect  exceeded  its  powers,  but  that  in 
the  matter  of  its  decision  on  the  demurrer  it  mistook  the  law. 

It  is  now  too  well  settled  to  admit  of  argument  that  we 
cannot  on  certiorari  review  mere  errors  of  law  committed  by 
«n  inferior  Court,  even  though  there  be  no  appeal.  The  diffi- 
culty here,  however,  is  not  one  of  procedure  merely,  but 
comes  of  the  fact  that  the  appellate  power  of  this  Court 
does  not  extend  to  cases  of  misdemeanor. 

The  writ  is  dismissed. 

Mr.  Justice  Sawteb  expressed  no  opinion. 


RACHEL  BONDS  v.  L.  M.  HICKMAN. 

Kbthod  or  Taking  ax  Appbau. — The  filing  of  a  notice  of  Appeal  In  the 
Court  below,  and  service  of  a  copy  of  the  same  upon  the  opposite  party  or 
his  attorney,  is  Indispensable  in  order  to  enable  the  appellate  Court  to 
acquire  Jurisdiction  of  the  canse. 

AnNDXNo  Transcript  in  Suprbmb  Court. — ^The  appellate  Court  may  order 
a  document  to  be  inserted  in  or  strlclcen  from  the  transcript  in  order  to 
perfect  lt«  but  it  cannot  vary  or  amend  the  document  itself. 
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Argoment  tor  Appellant. 

Stipulation  that  Nonca  of  Apfbal  was  Filbd. — If  the  attorney  of  the 
parties  atlpnlate  in  the  transcript  tb$A  notice  of  appeal  was  filed  In  the 
Court  below,  and  served,  the  Supreme  Court  cannot  receive  evidence  con- 
tradicting the  stipulation,  and  will  not  dismiss  the  appeal  on  the  ground 
that  no  notice  was  In  fact  filed. 

•nrniiATioK  ukdsb  ▲  MiSTAioi  or  Fact. — ^If  an  attorney  stipulates,  under 
a  mistake  of  fact,  that  a  notice  of  appeal  has  been  filed,  when  no  notice  has 
been  filed,  the  Court  below,  ni>on  a  proper  application,  may  relieve  him 
from  It,  hot  the  Bnpreme  Court  cannot. 

UviTBD  BTATwa  Patint. — A  patent  of  the  United  States  Is  not  Told  because 
it  is  issued  to  the  administrator  of  a  deceased  assignee  of  a  military  land 
warrant  for  land  purchased  by  the  administrator  with  the  warrant. 

Samb. — ^A  patent  of  the  United  States  cannot  be  attacked  collaterally  be- 
eause  it  was  Issued  to  an  administrator  of  a  deceased  person  for  land  to 
which  the  deceased  person  had  the  right  of  pre-emption. 

FtmsnmsT  mat  Sign  Patsnts  bt  his  Sbcbbtabt. — ^The  laws  of  the  United 
States  allow  the  President  to  appoint  a  Secretary,  whose  duty  it  shall  be 
to  sign,  in  the  President's  name^  all  patents  for  land  granted  or  sold  by  the 
United  States. 

Afpbal  from  the  District  Ocmrt^  Thirteenth  Judicial  Dis- 
trict, Stanislaus  County. 

The  plaintiff  was  the  assignee  of  the  grantee  in  the  United 
States  patent  mentioned  in  the  opinion  of  the  Court  After 
the  issuance  of  said  patent  the  defendant  purchased  the  land 
from  the  State  and  obtained  a  State  patent  for  the  same.  This 
action  was  brought  to  annul,  and  vacate  the  State  patent  The 
Court  below  refused  to  admit  the  United  States  patent  in  evi- 
dence,  and  gave  judgment  for  def endant,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwdlader,  for  Appellant 

The  facts  stated  in  the  stipulation  give  the  Court  jurisdicy 
tion ;  and  whether  the  facts  stated  in  the  stipulation  are  true  or 
not,  cannon  be  inquired  into  by  this  Court  on  a  motion  to  dis- 
miss, but  only  on  a  motion  to  set  the  stipulation  aside.  A  stip- 
ulation is  something  more  than  prima  facie  evidence  of  the 
truth  of  its  contents.  It  is  conclusive  evidence,  which  cannot 
be  counteracted  as  long  as  the  stipulation  is  existent  The 
effect  of  a  stipulation  can  only  be  avoided  by  addressing  that 
coercive  power  which  Courts  hold  over  their  attorneys,  and 
procuring  an  order  discharging  each  party  from  the  effect 


462  Bonds  v.  Hickman.  [Sup.  Ct. 


Opinion  of  the  Court  —  Rhodes,  J. 


thereof,  except  iinder  such  circumstances  as  were  shown  in 
Biudd  V.  Holden,  where  the  parties  by  a  course  of  conduct  in 
changing  the  issues  in  the  case  practically  made  the  stipulation 
obsolete.  {Beck  v.  Lamontj  13  How.  27;  32  Eng.  Common 
Law,  415 ;  24  Id.  372 ;  2  New  Hampshire,  521 ;  Smith  v.  Bran- 
nan,  13  Cal.  115.) 

The  Court  below  erroneously  excluded  the  United  States 
patent  offered  by  appellant  in  evidence.  (Lester's  Land  Laws, 
47,  Sec.  6;  Brightly's  Digest,  474,  Sec  90;  lA  103,  Sec  44; 
Id.  98,  Sec.  3.) 

H.  P.  Barber,  for  Eespondent 

By  the  Court,  Rhodes,  J. 

The  attorneys  of  the  parties  appended  to  the  transcript  the 
following  stipulation :  "  It  is  hereby  agreed  that  the  foregoing 
is  a  true  copy  of  the  pleadings,  the  patent  of  the  United  States 
referred  to  therein,  the  minutes  of  the  Courts  and  judgment  in 
said  case,  and  that  the  case  be  argued  thereon.  IN'otice  of 
•appeal  admitted  as  duly  filed  and  served,  also  the  filing  of 
appeal  bond,  insertion  of  copies  waived."  The  respondent 
moves  that  the  appeal  be  dismissed  on  the  ground  that  the 
Court  had  no  jurisdiction  of  the  oase,  because,  as  he  alleges, 
no  notice  of  appeal  was  filed.  The  motion  is  based  on  a  cer- 
tificate of  the  Clerk  of  the  District  Court,  and  an  affidavit  stat- 
ing that  in  fact  no  notice  of  appeal  was  filed.  In  the  counter 
affidavit  filed  by  the  appellant,  it  is  not  stated  that,  a  notice  of 
appeal  was  filed ;  but  he  contends  that  the  Court  cannot  go  back 
of  the  stipulation  —  that  the  stipulation  affords  conclusive  evi- 
dence that  the  notice  was  filed 

Filing  of  notice  of  appeal  indispensable  to  perfect  an  appeal. 

It  is  provided  by  section  three  hundred  and  thirty-three  of 
the  Practice  Act,  that  "  a  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final  by  this  Act,  may  be  reviewed 
as  i)rescribed  by  this  title,  and  not  otherwise;"  and  section 
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three  hundred  and  thirty-sev^i  provides  that  an  appeal  shall 
be  taken  by  filing  with  the  Clerk  of  the  Court  in  which  the 
judgment  or  order  is  entered,  a  notice  of  appeal,  and  serving 
a  copy  thereof  upon  the  adverse  party  or  his  attorney.  That 
is  the  only  mode  prescribed  by  the  Act  in  which  an  appeal  to 
the  Supreme  Court  can  be  taken.  The  filing  of  the  notice  of 
appeal  is  indispensable,  in  order  to  enable  the  appellate  Court 
to  obtain  jurisdiction  of  the  cause.  (Hastings  v.  Halleck,  10 
Cal.  31 ;  Buffandeau  v.  Edmondson,  24  Cal.  94.)  A  waiver  of 
the  filing  by  the  stipulation  of  the  parties  is  not  the  equivalent 
of  the  filing  of  the  notice,  for  consent,  though  it  may  waive 
error,  cannot  confer  jurisdiction.  (Coffin  v.  Tracy,  3  Caines, 
129;  Low  V.  Rice,  8  John.  409;  Lindsay  v.  McClelland,  1 
Bibb,  262;  Ormshy  v.  Lynch,  litt.  Selec  Cases,  303;  Bamks 
V.  Fowler,  3  Litt.  332.) 

But  this  principle  does  not  dispose  of  the  difficulty  in  the 
case,  for,  admitting  the  necessity  of  the  filing  of  the  notice  of 
appeal  as  an  essential  part  of  the  proceedings  by  which  the 
appellate  Court  acquires  jurisdiction,  the  real  question  is  what 
is  competent,  evidence  in  this  Court,  to  prove  or  disprove  the 
filing  of  the  notice.  The  notice  itself,  together  with  the  offi- 
cial indorsement  of  its  being  filed,  form  a  part  of  the  record  of 
the  cause  in  the  Court  below,  and  neither  of  them  have  any 
place  as  original  papers  in  the  appellate  Court  Causes 
brought  before  the  Court  by  appeal  are  heard  upon  a  tran- 
script of  the  record  of  the  Court  below  or  a  portion  thereof, 
the  transcript  being  made  up  and  the  documents  of  which  it  is 
composed  being  authenticated,  before  it  reaches  this  Court 
The  evidence  of  the  filing,  as  well  as  of  the  contents  of  the 
notice,  constitutes  an  essential  part  of  the  transcript,  for,  as 
we  have  remarked,  no  provision  being  made  for  the  filing  of 
the  notice  in  this  Court,  it  cannot  constitute  a  part  of  the 
record  of  this  Court  imless  it  appears  in  the  transcript.  A 
copy  of  the  notice  and  the  indorsement  of  its  being  filed,  cer- 
tified by  the  Clerk  of  the  Court  below,  would,  in  the  absence 
of  a  ml?  permitting  a  different  mode  of  authentication,  be  the 
best  evidence  in  this  Court  of  the  filing  as  well  as  of  the  con- 
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tents  of  the  notice.  The  certificate  of  the  attomeyB  of  the 
respective  parties  is  permitted  by  the  statute  to  take  the  place 
of  the  official  certificate  of  the  Clerk,  and  parties  may  substi- 
tute a  brief  statement  of  the  notice  and  its  filing  in  the  place 
of  complete  copies;  but  in  whatever  form  they  may  appear 
and  be  authenticated  in  the  transcript,  they  have  the  same 
value,  and  axe  entitled  to  the  same  effect  as  evidence,  as  if 
complete  copies  were  certified  to  by  the  Clerk.  We  can  see 
no  ground  upon  which  the  copy  certified  to  by  the  Clerk  can 
be  attacked  by  affidavit  in  this  Court,  that  would  not  be 
equally  available  as  a  ground  for  attacking  with  the  same 
weapons,  the  summons,  judgment  or  any  portion  of  the  record 
found  in  the  transcript  If  the  attorneys  for  the  respective 
parties  had  inserted,  in  lieu  of  the  summons  and  the  Sheriff's 
return  of  service,  now  found  in  the  transcript,  a  brief  statement 
showing  that  a  summons  in  the  usual  form  was  issued  and  duly 
served  upon  the  defendant^  and  if  the  defendant  had  in  this 
Court  offered  his  offidavit  to  show  that  in  truth  the  summons 
was  not  served,  the  question  would  be  identical  in  substance 
with  the  one  before  us,  and  the  solution  of  both  would  depend 
on  the  same  principle,  which  is — that  while  the  appellate 
Court  may  order  a  document  to  be  inserted  in  or  stricken  from 
the  transcript,  in  order  to  perfect  the  transcript,  it  possesses 
no  authority  to  vary  or  amend  the  document  itself. 

The  principle  announced  in  BiLckman  v.  Whitney,  24  CaL 
267,  appears  to  be  decisive  of  the  question  under  consideration. 

A  stipulation  m  a  transcript  thai  ttotice  of  appeal  was  filed  cant 
not  be  attacked  by  affidavits. 

If  the  stipulation  was  entered  into  by  the  respondent  under 
a  mistake  of  fact,  as  he  allies  in  his  affidavit^  and  its  opera- 
tion was  injurious  to  him,  doubtless  it  was  competent  for  the 
Court  below,  upon  a  proper  application,  to  relieve  him  from 
it  (Becker  v.  Lamont,  13  How.  Pr.  23)  as  this  Court  might 
do,  if  a  stipulation  were  entered  into  here  under  a  mistake  of 
fact;  but  this  Court  is  powerless  in  the  premises,  and  cannot 
amend  the  documents  constituting  the  transcript,  nor  indi- 
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rectly  accomplish  the  same  result  by  accepting  as  true  a  state- 
ment not  found  in  the  transcript,  but  which  necessarily  dis- 
places a  fact  stated  therein.  While  the  stipulation  remains,  it 
afFords  sufficient  evidence  to  1;hi8  Court  that  the  notice  of 
appeal  was  filed  in  the  Court  below. 

United  States  patent. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  patent  of 
the  United  States  for  the  lands  in  controversy,  which  recited 
the  location  upon  the  lands,  by  James  Smith,  administrator 
of  Robert  Smith,  deceased,  of  a  military  land  warrant,  which 
had  been  assigned  to  Robert  Smith;  and  which  granted  to 
"James  Smith,  administrator  of  Robert  Smith,  deceased,  as 
assignee  as  aforesaid,  and  to  his  heirs,"  the  lands  described. 
The  patent  was  signed :  "  By  the  President^  Abraham  Lincoln. 
By  W.  P.  Stoddard,  Secretary." 

The  defendant  objected  to  the  patent  on  the  following, 
grounds:  "First  —  That  the  said  patent  is  void  upon  its  face, 
and  that  it  was  located  upon  land  on  which  it  was  not  allowed 
to  be  located  by  law,  under  military  bounty  land  warrants. 
Second  —  That  it  is  void  upon  its  face,  as  showing  that  it  was 
issued  to  the  administrator  of  a  party  deceased.  Third  —  That 
it  is  not  signed,  nor  does  it  purport  to  be  signed,  by  the  Presi- 
dent." 

If  either  of  the  grounds  of  objection  are,  in  our  opinion,  well 
taken.  The  patent  is  in  the  usual  form  of  patents  in  case  of 
the  location  by  the  assignee  of  a  military  land  warrant,  and 
contains  nothing  rendering  it  void  on  its  face.  Nor  does  it 
appear  that  the  land  granted  was  not  subject  to  location  under 
that  class  of  warrants.  We  cannot  hold  it  to  be  void  because 
it  was  issued  to  the  administrator  of  the  deceased  assignee  of 
the  warrant,  for  it  is  not  forbidden  by  law  to  be  so  issued  in 
such  cases.  It  is  not  shown  upon  the  face  of  the  patent  that 
It  was  issued  for  land  to  which  the  deceased  had  the  right  of 
pre-emption;  and  if  such  was  in  truth  the  case,  though  not 
recited  in  the  patent,  it  is  not  liable  to  be  attacked  collaterally 
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on  that  ground.  The  last  ground  of  objection  is  fully  answered 
by  Sec.  6  of  the  Act  of  Oongress  to  reorganize  the  General  Land 
Office  (Brightly's  Dig.  463 ;  Lester's  Land  Laws,  47,  Sec.  6), 
which  provides  that  the  President  may  appoint  a  Secretary, 
whose  duty  it  shall  be  to  sign  in  the  President's  name  all 
patents  for  land  granted  or  sold  under  the  authority  of  the 
United  States. 

Judgment  reversed  and  the  cause  remanded. 

Mr.  Justice  Sandebson  expressed  no  opinion* 


DAVID  WOODS  V.  B.  K  BUGBET. 

Bali  and  MOBnroAGB  or  Pbbsomal  Pbopibtt. —  The  yalidity  of  a  sale  of  per- 
Bonal  property,  as  between  the  yendee  and  an  attaching  creditor,  when  tested 
npon  the  qnestion  of  the  delivery  and  continued  change  of  possession,  is  to 
be  determined  by  the  same  mle  whether  the  sale  was  absolute  or  made  by 
way  of  mortgage  to  secure  an  indebtedness. 

Possession  or  Personal  Pbopesty  Mobtoaoed. —  The  mortgagee  of  personal 
property,  in  order  to  place  it  beyond  the  reach  of  the  creditors  of  the  mort- 
gagor, must  have  actual  possession  of  the  mortgaged  property. 

Pubchaseb  of  ▲  Kiln  of  Bricks. —  The  purchaser  or  mortgagee  of  a  Uln  of 
bricks,  while  being  burned,  must  take  that  possession  of  the  property  which 
places  him  in  the  relation  to  the  same  that  owners  usually  have  to  a  like 
kind  of  property.  In  order  to  secure  it  against  attaching  creditors  off  the 
vendor. 

Change  of  Pobbession  of  a  Kiln  of  Bricks  when  Soij>. —  If  the  owner  of 
a  kiln  of  bricks,  before  the  burning  of  the  same  has  been  completed,  makes  a 
me  thereof  in  good  faith,  and  for  a  valid  consideration,  to  a  creditor,  and 
the  vendor  completes  the  burning  of  the  kiln,  exercising  the  same  apparent 
control  as  before,  the  sale  is  to  be  deemed  fraudulent  as  to  an  attaehlng 
creditor  for  want  of  a  change  of  possession. 

W&aN  Salb  of  Personal  Propbrtz  Ii^raudulbnt. —  The  statute  of  this  State 
makes  a  sale  of  personal  property  fraudulent  and  void  as  to  creditors  when 
there  Is  not  an  actual  and  continued  change  of  possession,  and  Courts  cannat 
evade  Its  force  and  effect  by  an  inquiry  into  the  consideratiQii  paid  by  tke 
purchaser,  or  the  good  fRifL  of  the  transaction. 

Appeai.  from  the  District  Courts  Sixth  Judicial  Distriet, 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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H.  H,  Hartley,  for  Appellant 

The  cases  of  Chenery  v.  Palmer,  6  Cal.  119,  and  Hackett  v. 
Manlove,  14  Cal.  9,  lay  down  the  doctrine  that  there  is  no  dif- 
ference between  a  sale  and  a  mortgage  of  personal  property, 
and  that  in  both  instances  the  act  of  sale  or  mortgage  must 
be  accompanied  by  an  immediate  delivery  and  actual  and  con- 
tinued change  of  possession. 

If,  then,  these  authorities  are  law,  the  mortgage  of  plaintiff 
was  absolutely  void  ab  initio,  because  at  the  time  of  its  incep- 
tion no  possession  was  taken  under  it.  Section  seventeen  of 
the  Statute  of  Frauds  holds  that  no  mortprage  of  personal  prop- 
erty shall  be  valid  against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged  property  be  deliv- 
ered to  and  retained  by  the  mortgagee,  except  in  special  cases. 
Now  it  is  contended  by  the  plaintiff  that  there  is  a  difference 
between  sales  and  mortgages — that  in  the  fonner  case  the 
statute  requires  an  immediate  delivery,  and  that  in  the  latter 
it  does  not,  and  that  the  delivery  may  be  at  any  time.  We 
insist  there  is  no  such  distinction.  The  statute  requires,  in  the 
case  of  mortgages,  delivery  and  retention  of  possession^  and 
surely  that  is  intended  to  be  immediate.  {Stewart  v.  Scannell, 
8  Cal.  80;  Vance  v.  Boynion,  Id.  554;  Van  Pelt  v.  Liiiler,  10 
Id.  394;  Hvrlhvrt  v.  Boga/rdiLS,ld.  618;  Richards  y.Schroeder, 
Id.  431 ;  Stevens  v.  Irmn,  15  Id.  504 ;  Engle  v.  MatnluiU,  19 
Id.  329.) 

Oeorge  Cadwalader,  for  Respondent 

There  is  no  objection  made  to  the  ninth  finding  of  the  Court, 
*'  that  all  the  transactions  between  plaintiff  and  Joseph  O^Neill 
were  bona  fide  and  free  fromi  fraud."  The  kiln  was  the  only 
security  that  plaintiff  had  for  an  advance  of  four  thousand  four 
hundred  and  fifty  dollars;  and  if  plaintiff  had  not  intervened 
on  the  eleventh  of  November  for  the  protection  of  CNeilPs 
credit,  Harris  would  have  attached  not  only  the  brick  kiln, 
but  80  much  of  the  wood  as  the  attaching  creditors  had  them 
delivered  to  CVNeilL 


• 
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This  case  comes  under  the  seventeenth  section  of  the  Statute 
of  Frauds.  This  section  has  received  the  same  construction 
as  the  fifteenth  of  the  same  Ajct,  although  there  is  a  marked 
difference  in  their  verbiage  and  the  transactions  to  which  they 
severally  apply.  Thus  where  a  sale  is  made  in  good  faith 
there  is  no  reason  for  the  vendor  without  interest  retaining 
possession  of  the  property  sold,  [tfot  so,  however,  in  cases  of 
mortgage,  where  the  mortgagor,  of  course,  has  a  direct  interest 
in  the  preservation  of  the  property. 

In  regard  to  the  delivery  of  ponderous  articles,  the  author- 
ities are  unanimous  that  the  rule  thereof  is  different  from  that 
of  portable  property.  These  ponderous  articles  are  generally 
substances  that  are  not  sheltered  from  the  weather,  but  lie 
around  loose  on  wharfs  and  in  open  lotsy  apparently  unpro- 
tected and  without  an  owner.  Saw  logs,  piles  of  lumber, 
cord  wood,  pig  iron,  granite  and  stone  in  blocks,  bricks,  ore, 
and  heavy  castings,  are  in  general  the  representatives  of  such 
property.  {Lay  v.  Neville ,  25  CaL  545 ;  Chaffin  v.  Daub,  14 
Cal.  384.) 

Chancellor  Kent  lays  down  the  following  rules  with  regard 
to  bulky  articles :  "  The  consent  of  the  parties  upon  the  spot 
is  a  sufBcient  possession  of  a  oolunm  of  granite,  which,  by  its 
weight  and  magnitude,  was  not  susceptible  of  any  other  deliv- 
ery, and  possession  was  taken  by  the  eyes  and  the  declared  in- 
tention."    (4  Kent,  500.) 

Again:  "A  bill  of  sale  of  timber  and  materials  of  great 
"bulk,  lying  on  the  banks  of  a  canal,  or  marking  the  timber, 
has  been  held  to  be  a  delivery  sufficient  to  make  the  possession 
follow  the  right;  it  was  as  complete  a  delivery  and  possession 
as  the  subject  matter  reasonably  admitted.'*  (Id.  501 ;  Mavr 
ton  V.  Moore,  7  Term.,  67.) 

In  the  case  of  Leonard  v.  Davis,  1  Black,  482,  the  question 
of  delivery  between  buyer  and  seller  was  raised  of  a  quantity 
of  saw  logs  floating  in  a  boom,  which  the  Court  disposed  of 
by  saying:  *' While  floating  in  the  water  they  were  only  in 
the  constructive  possession  of  the  owner,  and  under  such  cir- 
cumstances a  symbolical  delivery  is  all  that  can  in  general  be 
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expected,  and  is  amply  sufficient  to  pass  the  title.'*  (Ludwig  v. 
Fuller,  17  Maine,  166;Boynton  v.  VeasU,  24  Id.  288 ;  Macomr 
her  V.  Parker,  13  Pick.  175 ;  Hutchmgs  v.  OiUhriet,  23  Vt.  88; 
Gibson  V.  Stevens,  8  How.  384.) 

By  the  Oonrt,  Oubket,  J. 

The  plaintiff  brought  his  action  to  recover  damages  against.' 
the  defendant  for  seizing  and  taking  a  kiln  of  bricks  alleged  to 
be  the  property  of  the  plaintiff,  and  of  the  value  of  five  thou- 
sand six  hundred  dollars.  The  defendant  justified  his  acts  on 
the  ground  that  the  property  belonged  to  Joseph  O'Neill,  and 
that  the  defendant  as  Sheriff  of  the  City  and  County  of  Sacra- 
mento seized  and  took  the  same  by  virtue  of  certain  writs  of 
attachment  issued  in  actions  brought  by  divers  creditors  of 
O'Neill,  and  that  said  property  was  so  seized  and  taken  as  the 
property  of  O'Neill,  and  was  in  fact  his  property  at  that  time 
and  liable  to  be  levied  on  under  and  by  virtue  of  said  writs  of 
attachment  and  to  be  held  thereunder  to  satisfy  any  judgments 
which  might  be  recovered  in  the  actions  in  which  such  writs 
of  attachments  were  issued. 

The  plaintiff  claimed  to  ovm  the  kiln  of  bricks  in  question 
as  the  purchaser  thereof  from  O'Neill;  and  the  defendant  as 
Sheriff,  representing  the  attaching  creditors,  controverted  the 
plaintiff's  right  to  the  same  on  the  ground  that  the  sale  thereof 
by  O'Neill  to  him  was,  as  to  the  creditors  named,  void  by  the 
Statute  of  Frauds.  The  cause  was  tried  by  the  Court  with- 
out a  jury.  Judgment  was  rendered  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial  which  was  denied. 

The  Court  foimd  that  on  the  22d  of  October,  1861,  O'Neill 
was  the  owner  of  a  kiln  of  green  or  unbumed  bricks,  which 
was  then  nearly  completed,  and  that  on  that  day,  being 
indebted  to  the  plaintiff  in  the  sura  of  three  thousand  two 
hundred  dollars,  the  former  executed  and  delivered  to  the  lat- 
ter, as  security  therefor,  a  bill  of  sale  of  said  kiln  of  bricks, 
and  in  the  same  instrument  further  agreed,  in  consideration  of 
said  indebtedness,  to  proceed  as  soon  as  practicable  to  bum 
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said  kiln  at  his  own  expense.  At  the  time  of  the  execution  of 
this  instrument  the  kiln  of  unbumed  bricks  was  not  of  the 
value  of  the  consideration  expressed.  The  plaintiff  did  not 
attempt  to  take  possession  of  the  property  at  that  time.  On 
the  11th  of  November  thereafter  one  Harris,  to  whom  O'Neill 
was  indebted  in  the  sum  of  two  thousand  three  hundred  dol- 
lars, threatened  a  suit  for  its  recovery,  when  the  plaintiflF  and 
another  person  became  sureties  for  its  payment,  upon  which 
O'Neill,  for  the  purpose  of  securing  the  plaintiff  against  loss 
on  account  of  this  contingent  liability,  as  well  as  for  the 
amount  already  due  him,  made  to  the  latter  a  formal  delivery 
of  the  kiln  of  bricks,  by  declaration  on  the  ground  where  it 
stood,  in  the  presence  of  a  witness,  that  he  delivered  the  same 
to  him  for  the  purpose  stated.  At  that  time  the  burning  of 
the  kiln  had  been  commenced.  O'Neill  thence  remained  in 
possession  of  the  kiln,  attending  to  the  burning  of  it,  and  for 
that  purpose  employed  hands,  whom  he  paid.  He  also  pur- 
chased wood  with  which  to  bum  the  kiln.  All  this  was  done 
by  O'Neill  at  the  plaintiff's  request  and  in  pursuance  of  their 
agreement  made  on  the  22d  of  October.  O'Neill  completed 
the  work  of  burning  the  kiln  on  the  19th  of  the  same  Novem- 
ber, and  on  the  following  morning,  before  the  property  was 
attached,  informed  the  plaintiff  thereof  and  told  him  to  take 
his  property.  At  some  time  afterward,  on  the  same  day,  the 
property  was  attached  by  the  defendant.  Three  days  after 
this  the  plaintiff  served  on  the  defendant  a  notice  that  he  was 
the  owner  of  the  property  and  entitled  to  its  possession,  and 
by  the  same  means  demanded  of  him  to  deliver  it  to  the  plain- 
tiff. At  the  time  of  attaching  the  kiln  O'Neill  was  not  there. 
The  kiln  whidi  was  one  hundred  and  thirty  feet  long,  thirty 
feet  wide  and  fifteen  feet  high,  was  then  and  for  several  days 
after  too  hot  to  be  removed.  During  the  period  from  the  11th 
to  the  19th  of  November  and  while  the  bricks  were  in  prooess 
of  burning,  the  plaintiff  was  at  the  kiln  five  times,  but  did  not 
notify  any  one  about  the  premises  of  his  claim.  The  Court 
further  found  that  the  plaintiff  at  the  time  of  the  trial  had  paid 
half  the  sum  due  from  O'Neill  to  Harris;  that  he  had  not 
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received  anything  on  his  demand  of  thirty-two  hundred  dol- 
lars; that  he  and  O'Neill  believed  the  bill  of  sale  was  opera- 
tive and  valid  as  a  security  in  his  hands,  and  that  all  the 
transactions  between  them  were  bona  fide  and  free  from  fraud. 
The  Court  further  found  that  it  was  not  indispensably  neces- 
sary that  O'Neill  should  have  continued  in  charge  and  posses- 
sion of  the  kiln  of  bricks  after  the  11th  of  November,  but  that 
plaintiff  could  have  obtained  competent  persons  to  have  super- 
intended and  performed  the  work  and  procured  the  wood 
necessary  for  burning  the  kiln,  and  that  the  work  and  labor 
performed  by  O'Neill,  including  the  wood  furnished  by  him, 
enhanced  the  value  of  the  kiln  of  bricks.  The  Court  further 
found  that  after  the  11th  of  November  there  was  no  change  in 
the  possession  and  management  of  the  property  from  that 
which  existed  before  then.  That  from  that  date  to  the  19th 
el  the  same  month  inclusive,  O'Neill  used  and  controlled  the 
property  as  before  then,  and  that  the  '^  plaintiff  had  done  no 
acts  to  give  notice  or  notoriety  to  his  possession  of  the  prop- 
erty." 

The  counsel  for  the  respective  parties  are  not  entirely  agreed 
MS  to  the  character  of  the  transaction  between  O'Neill  and  the 
plaintiff — that  is,  whether  it  was  a  sale  or  a  mortgage.  It 
was  the  one  or  the  other,  and  it  matters  not  which,  because, 
in  either  event,  the  principle  upon  which  the  case  depends  is' 
the  same.  The  property  in  question  was  of  a  character  that 
could  not  be  transferred  from  the  vendor  to  the  vendee,  or 
from  the  mortgagor  to  the  mortgagee,  by  a  manual  delivery, 
and  as  between  the  parties  the  transfer  attempted  to  be  made 
may  be  considered  as  sufficient  to  pass  the  interest  intended 
to  be  transferred ;  but  as  to  the  creditors  of  O'Neill  the  trans- 
action must  be  determined  by  reference  to  the  provisions  of 
the  Act  concerning  fraudulent  conveyances  and  contracts,  the 
fifteenth  section  of  which  reads  as  follows :  "  Every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession,  or  under 
hie  control,  and  every  assignment  of  goods  and  chattels,  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession  of 
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the  things  sold  or  assigned,  shall  be  conclusive  evidence  of 
fraud  as  against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  purchasers 
in  good  faith ; ''  and  the  seventeenth  section  of  which  reads  as 
follows:  "No  mortgage  of  personal  property  hereafter  made 
shall  be  valid  against  any  other  persons  than  the  parties 
thereto,  unless  possession  of  the  mortgaged  property  be^ 
delivered  to  and  retained  by  the  mortgagee."  (Laws  1850,  p. 
267.) 

IT  the  instrument  executed  on  the  twenty-second  of  Octo- 
ber, and  the  transactions  which  transpired  then  and  subse- 
quently on  the  eleventh  of  November,  be  considered  a  sale  of 
the  kiln  of  bricks,  then,  in  order  to  protect  the  property 
from  the  creditors  of  the  vendor,  the  vendee  was  bound  to  take 
possession  of  it  and  thence  continue  in  its  actual  possession. 
The  words  "  actual  possession "  contained  in  the  statute  are 
used  in  contradistinction  to  constructive  possession,  which  is 
an  incident  of  and  dependent  on  right  and  title.  If  the  same 
instrument  and  transaction  be  considered  a  mortgage,  then  to 
make  the  mortgage  valid  as  to  any  other  persons  than'  the 
parties  thereto,  the  property  should  have  been  delivered  to 
and  retained  by  the  mortgagee.  The  kind  of  possession  which 
it  was  necessary  for  the  mortgagee  to  have  of  the  mortgaged 
property  to  place  it  beyond  the  reach  of  the  creditors  of  the 
mortgagnr  was  an  actual  possession;  otherwise  tha  eeven- 
teenth  section  of  the  Act  would  be  without  any  efficient  mean- 
ing, and  would  wholly  fail  to  accomplish  the  useful  purpose 
for  which  it  was  designed.  What  constitutes  an  actual  and  con* 
tinned  change  of  possession  is  well  stated  in  Stevens  v.  Irmn, 
15  Cal.  506;  and  in  Qodchaux  v.  Mulford,M  Cal.  323. 
What  acts  will  amount  to  an  immediate  delivery  and  an  actual 
and  continued  change  of  possession  of  personal  property  of  a 
cumbrous  and  ponderous  nature — such  as  a  kiln  of  bricks  — 
must  depend  in  a  great  degree  upon  the  circumstances  of  the 
particular  case,  as  was  said  in  Lay  v.  Neville,  25  Cal.  552 ; 
but  care  should  be  taken  in  such  cases  to  keep  in  view  the 
object  of  the  statute,  and  to  exact  nothing  less  than  a  substan- 
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tial  observance  of  its  salutary  provisions.  In  no  case  that  we 
are  aware  of  has  the  Supreme  Court  of  this  State  laid  down  a 
rule  requiring  less  than  that  the  purchaser  must  have  that 
possession  which  places  him  in  the  relation  to  the  property 
which  owners  usually  are  to  the  like  kind  of  property.  In 
Lay  V.  NeviUe  the  Court,  in  reference  to  the  subject,  say:  "  It 
was  intended  that  the  vendee  should  immediately  take  and 
continuously  hold  the  possession  of  the  goods  purchased,  in 
the  manner  and  accompanied  with  such  plain  and  unmistak- 
able acts  of  possession,  control  and  ownership,  as  a  prudent  bona 
fide  purchaser  would  do  in  the  exercise  of  his  rights  over  the 
property,  so  that  all  persons  might  have  notice  that  he  owned 
and  had  possession  of  the  property."  In  this  case  O'Neill  Avas 
permitted  to  remain  in  the  possession  of  the  property,  for  the 
purpose  of  burning  the  bricks  —  and  for  aught  that  could  have 
been  seen  by  the  most  vigilant  he  owned  it  as  absolutely  and 
exclusively  as  he  would  if  nothing  had  transpired  between 
him  and  the  plaintiff.  He  employed  hands  to  assist  him  in 
the  work,  and  purchased  fuel  with  which  to  bum  the  kiln,  and 
in  all  things,  to  outward  appearances,  conducted  himself 
as  the  owner  of  the  property.  There  was  nothing  done  by 
the  plaintiff  to  indicate  to  any  one  that  he  had  any  property 
in  the  kiln  of  bricks,  notwithstanding  he  visited  the  premises 
five  times  while  the  bricks  were  in  process  of  burning.  The 
fact  that  O'Neill  finished  the  work  of  burning  the  kiln  the  day 
before  it  was  attached,  and  informed  the  plaintiff  the  next  day 
before  the  Sheriff  levied  that  he  had  completed  the  work  and 
told  him  to  take  his  property,  does  not,  in  our  judgment,  aid 
the  plaintiff.  O'Neill  had  been  all  the  while,  from  the  time 
of  his  contract  with  the  plaintiff,  in  the  actual  and  open  pos- 
session of  the  property,  adding  by  his  labor,  care  and  skill  to 
its  value,  and  this,  too,  by  an  arrangement  made  by  him  with 
the  plaintiff.  After  he  had  done  his  work,  he  gave  the  plain- 
tiff notice  that  he  had  completed  his  part  of  his  contract,  and 
told  him  to  take  the  property.  This  was  the  first  time  it  was 
0ver  proposed  to  make  a  complete  and  final  delivery  of  the 
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property,  which,  if  it  had  been  effectuated,  would  have 
timounted  to  an  open  and  visible  change  of  the  possession. 
After  this  information  and  notice,  there  was  nothing  done  to 
manifest  or  render  it  evident  that  the  possession  of  O'Neill 
had  ceased,  or  that  the  plaintiff  had  acquired  the  actual  pos- 
session of  the  property.  We  think  the  case  clearly  within  the 
mischiefs,  to  prevent  which  the  statute  was  passed,  and  that 
judgment  ought  to  have  been  for  the  defendant  instead  of  the 
plaintiff. 

The  judgment  is  therefore  reversed,  and  the  Court  below 
<lirected  to  enter  judgment  for  the  defendant 

Mr.  Chief  Justice  Sanbbbson  expressed  no  opinion. 

[The  foregoing  opinion  was  delivered  at  the  October  term, 
1865.  On  petition  for  a  rehearing,  the  following  opinion  was 
'delivered  at  the  January  term,  1866. —  Bbp.] 

By  the  Court,  Cubkby,  C.  J, 

We  have  examined  the  plaintiff's  petition  for  a  rehearing 
Jind  the  authorities  to  which  reference  is  therein  made.  Much 
is  said  in  the  argument  which  accompanies  the  petition  in 
relation  to  a  constructive  delivery  and  possession  of  personal 
property  of  a  cumbrous  and  ponderous  nature.  It  was  quite 
unnecessary  to  make  an  issue  with  the  Court  upon  the  lan- 
guage used  in  the  opinion  delivered,  as  to  the  necessity  of  an 
immediate  delivery  and  an  actual  and  continued  change  of 
possession  of  the  property  in  controversy,  in  order  to  satisfy 
the  requirements  of  the  Statute  of  Frauds.  The  distinction 
between  an  actual  and  a  constructive  possession  was  therein 
referred  to  and  explained.  In  the  sense  of  the  terms  '^  imme- 
•diate  delivery  "  and  ^^  actual  and  continued  change  o'f  posses- 
sion,'' employed  in  the  statute,  a  delivery  and  possession  of 
cumbrous  articles  of  personal  property  may  be  fully  consum- 
mated. The  mode  and  manner  are  indicated  in  the  opinion 
and  by  the  cases  of  Stevens  v.  Irwm  and  Lay  v.  Neville,  therein 
referred  to.     The  plaintiff's  counsel  is  quite  mistaken  in  sup- 
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poeing  that  we  oyerruled  Oodchaux  v.  Mulford,  ex  necessitate, 
by  anything  said  in  our  opinion  in  this  case.  In  that  case  it 
is  distinctly  held  that  the  vendor  "  cannot  be  allowed  to  remain 
in  the  apparently  sole  and  exclusive  possession  of  the  goods 
after  the  sale,  for  that,"  it  is  said,  "would  be  inconsistent 
with  such  an  open  and  notorious  delivery  and  actual  change, 
as  the  statute  exacts^  in  order  to  exclude  from  the  transaction 
the  idea  of  fraud."  The  Court  found  that  from  the  time  of 
the  verbal  delivery  of  the  property  there  was  no  change  in  the 
possession  and  management  of  it  from  that  which  existed  before 
then,  and  that  from  that  time  until  the  burning  of  the  kiln  of 
bricks  was  completed,  O'Neill  used  and  controlled  the  prop- 
erty as  he  had  done  before  the  sale  or  assignment;  and  fur- 
ther, that  the  plaintiff  had  done  no  acts  to  give  notice  or 
notoriety  of  his  possession  of  the  -pnypertj.  The  facts  so 
found  rendered  the  transfer  of  the  property  invalid  as  to  cred- 
itors, not  only  within  the  rule  prescribed  by  the  statute,  but 
also  in  accordance  with  the  doctrine  declared  in  Oodchaux  v. 
Mulford. 

The  rule  which  our  statute  prescribes  admits  of  no  excuse 
dispensing  with  an  actual  and  continued  change  of  possession 
of  the  property  sold,  assigned  or  mortgaged,  in  order  to  place 
it  beyond  the  reach  of  the  creditors  named  therein,  and  when 
consulting  the  decisions  of  other  Courts  than  our  own  it  should 
be  remembered  that  we  have  a  statute  more  definite  and 
exacting  than  those  under  which  the  decisions  of  such  other 
Courts  were  made.  The  statute  of  13th  Elizabeth  contained 
no  provisions  similar  to  the  fifteenth  and  seventeenth  sections 
of  our  Statute  of  Frauds,  but  it  did  contain  a  provision,  of 
which  the  twentieth  section  of  our  statute  is  in  substance  a 
transcript.  Under  that  Act  the  Courts  held  that  the  continu- 
ance of  the  vendor  in  possession  after  sale,  was  presumptive 
evidence  that  the  sale  was  designed  to  hinder,  delay  and 
defraud  the  creditors  of  the  vendor.  In  Edwards  v.  Harben, 
2  T.  R.  587,  it  was  the  unanimous  opinion  of  the  Court  that, 
unless  possession  accompanies  and  follows  the  sale,  it  is  fraud- 
ulent and  void.     In  that  case,  the  Court  held  that  where  there 
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was  nothing  but  an  absolute  conveyance,  without  the  poBees- 
sion,  the  want  of  possession  was  not  merely  eridence  of  ft 
fraudulent  sale,  but  that  the  sale  was  to  be  deemed  fraudulent 
in  law.  But  upon  this  point  the  tendency  of  the  later  deci- 
sions of  the  Courts  of  Westminster  Hall  has  been  to  qualify 
and  perhaps  to  overthrow  the  doctrine  declared  in  Edwards 
against  Harben,  and  to  leave  the  entire  circumstances  of  eadi 
case  to  the  jury  to  decide  whether  the  presumption  of  fraud 
to  be  deduced  from  a  want  of  change  of  possession  should  pre- 
vail. In  the  American  States  the  decisions  of  the  Courts- 
respecting  sales  and  mortgages  of  chattels  without  a  transnfu- 
tation  of  possession,  have  been  various  and  diverse.  In  some 
States  the  principle  has  been  established  that  unless  posses- 
sion follows  the  sale,  the  sale  is  by  the  statutes  13th  and  27di 
Elizabeth  to  be  held  fraudulent  in  law  and  void  as  to  creditors 
and  subsequent  bona  fide  purchasers;  while  in  others  it  has 
been  held  that  the  vendor's  retaining  possession  inconsistently 
with  the  conveyance  is  only  prima  fade  evidence  of  fraud 
which  may  be  rebutted.  That  the  question  of  fraud  is  one  of 
fact  to  be  passed  upon  by  the  jury.  In  Hamilton  v.  Russell, 
1  Cranch,  97,  Mr.  Chief  Justice  Marshall  approved  and  adopted 
the  doctrine  laid  down  in  Edwards  v.  Harben,  holding  that  au 
*' unconditional  sale,  Tiiiere  the  possession  does  not  accom- 
pany and  follow  the  deed,  is,  with  respect  to  creditors,  oa  the 
sound  construction  of  the  statutes  of  Elizabeth,  a  fraud,  and 
should  be  so  determined  by  the  Court"  Such  a  deed,  he  said 
in  the  same  case,  must  be  considered  as  made  with  an  intent 
to  delay,  hinder  and  defraud  creditors.  In  Meeker  v.  Wilson, 
1  Gallison,  423,  Mr.  Justice  Story  followed  the  Court  in  Ham* 
Uton  V.  RiLSsell.  In  both  these  cases  it  was  said  the  statute  of 
13th  Elizabeth  was  only  declaratory  of  a  principle  of  the  com- 
mon law.  The  decisions  made  under  the  statutes  of  13th  and 
27th  Elizabeth  observe  a  distinction  between  a  sale  absolute  in 
terms  and  one  made  upon  condition  which  does  not  entitle  the 
vendee  to  immediate  possession*  Without  discussing  or  ex- 
plaining the  principle  on  which  the  distinction  is  founded,  we 
may  say  it  was  long  ago  discovered  that  sales  upon  terms 
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apparently  oonsistent  with  fthc  oontinued  possession  of  the 
vendor  might  be  and  were  made  an  eflFectiial  means  of  accom- 
plishing frauds  against  the  creditors  of  Hie  vendor.  We  may 
r^nark,  at  this  point,  that  our  statute  has  abolished  all  dis- 
tinctions between  absolute  and  conditional  sales. 

The  Courts  which  have  attempted  to  follow  the  doctrine  of 
Edwards  v.  Harben  have  necessarily  been  much  embarrassed 
by  the  many  exceptions  to  the  rule  there  laid  down.  The 
Statute  of  13th  Elizabeth  was  re-enacted  in  New  York  in  1787. 
In  Sturtevant  v.  Ballard,  9  John,  337,  Mr.  Chief  Justice  Kent, 
in  an  effort  to  introduce  the  rule  declared  in  Edwards  v.  Ear* 
hen  and  Hamilton  v.  RiLSsell,  into  the  jurisprudence  of  his 
State,  found  it  encumbered  with  eight  exceptions,  and  by  sub- 
seouent  decisions  of  the  Courts  of  England  and  of  the  several 
States  of  America  the  exceptions  became  multiplied  until  in 
the  year  1824,  Judge  Cowen,  then  Reporter,  in  an  elaborate 
note  to  the  case  of  Bissell  v.  Hopkins^  3  Cow.  189,  particu- 
larly enumerated  and  considered  twenty-four.  Upon  which, 
as  if  in  despair  of  ascertaining  the  status  of  the  law  on  this 
subject  so  fruitful  of  controversies,  he  said:  "When  we  look 
at  the  nature  of  the  twenty-four  different  exceptions  to  the 
rule  in  Edwards  v.  Harben,  which  are  above  enumerated,  it  is 
time  to  ask  what  does  the  rule  amount  to  ?  What  is  it  worth  t 
And  does  its  preservation  deserve  a  struggle?  Some  of  the 
exceptions  are  almost  as  broad  as  the  rule  itself.  The  nature 
of  the  instrument  of  sale,  the  kind  of  sale,  whether  directly 
between  the  parties,  or  on  execution,  or  distress  for  rent, 
necessity,  convenience,  customs  of  doing  business,  the  nature, 
quantity,  relative  value,  distance,  and  place  of  the  articles 
sold,  the  consideration,  the  relation  of  the  parties,  honesty, 
fairness,  humanity,  friendship,  special  circumstances,  special 
reasons,  etc,  etc,  have  in  their  turn  been  called  in  by  the  dif- 
ferent cases  to  fritter  down  the  rule  Sometimes  the  attempt 
to  apply  it  strikes  the  Judges  with  such  evident  absurdity 
that  tiiey  no  longer  proceed  by  way  of  exception.  Instead 
of  attempting  to  untie,  they  cut  the  knot  at  once  by  denying 
the  existence  of  the  rule"    So  the  law  on  this  subject  remained 
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in  ^ew  York^  except  perhaps  the  engrafting  upon  the  ml* 
a  few  more  exceptions,  until  in  December,  1827,  an  Act 
concerning  fraudulent  conveyances  and  contracts  was  passed, 
which,  however,  did  not  go  into  effect  until  the  first  of  Jan- 
uary, 1830.  By  this  Act  it  was  attempted  to  establish  a  rulo 
settling  for  the  future  the  controversies  which,  by  diverse  and 
oonfiicting  opinions  of  Judges,  had  become  inveterate  to  a 
degree  rendering  it  doubtful  at  least  whether  any  stable  rule 
existed  for  the  prevention  of  frauds  upon  creditors  by  pretended 
transfers  of  personal  property.  But  the  rule  established  by 
the  New  York  Act  failed  to  prevent  the  frauds  against  which 
the  statutes  13th  and  27th  Elizabeth  were  aimed,  as  the  judi- 
cial history  of  that  State  since  the  Act  went  into  effect  abun- 
dantly attests.  The  fifth  section  of  the  New  York  Act,  in  its 
phraseology,  bears  a  resemblance  in  part  to  the  fifteenth  sec- 
tion of  our  statute,  but  its  import  is  very  different  The  fifth 
section  referred  to  reads  as  follows:  "Every  sale  made  by  a 
vendor,  of  goods  and  chattels  in  his  possession,  or  under  his 
control,  and  every  assignment  of  goods  and  chattels  by  way  of 
mortgage  or  security,  or  upon  any  condition  whatever,  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession  of 
the  things  sold,  mortgaged  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making  such  assignment,  or  sub- 
sequent purchasers  in  good  faith,  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  shall  be  made  to  appear,  on  the  part 
of  the  persons  claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith,  and  without  any  intent  to 
defraud  such  creditors  and  purchasers."  By  the  section  here 
quoted,  the  want  of  an  immediate  delivery,  and  thereafter  an 
actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged  or  assigned,  raised  a  presumption  only  that  the 
transaction  was  fraudulent  and  void  as  to  creditors,  etc.  The 
fact  in  the  first  instance  presumed  became  a  matter  conclu- 
sively established  by  the  fact  of  a  want  of  delivery  and  an 
actual  and  continued  change  of  possession,  provided  it  was 
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not  made  to  appear  that  the  sale,  mortgage  or  assignment  was 
made  in  good  faith  and  without  intent  to  defraud  such  cred- 
itors and  purchasers.     The  fifteenth  section  of  our  statute. 
declares  that  a  sale  or  assignment  so  made,  unless  it  be  accom- 
panied by  an  immediate  delivery  and  be  followed  by  an  actual 
and   continued   change  of  possession  of   the  things  sold  or 
assigned,  shall  be  conclusive  evidence  of  fraud  as  against  the 
creditors  of  the  vendor  or  the  creditors  of  the  person  making^ 
such  sale  or  assignment,   or  subsequent  purchasers  in  good 
faith.     Our  statute,  it  will  be  observed,  makes  that  conclusive 
evidence  which  the  New  York  Act  makes  only  presumptive 
evidence.     The  New  York  Act  not  only  permits  but  suggests 
that  the  party  claiming  under  the  sale  or  assignment  impeached 
for  want  of  a  delivery  and  an  actual  change  of  possession,  may 
"  make  it  appear  that  the  same  was  in  good  faith  and  without 
intent  to  defraud  creditors  and  subsequent  purchasers."     Our 
statute  admits  of  no  explanation  excusing  the  delivery  and 
change  of  possession.     Therein  is  the  difference,  which  it  is 
manifest  the   Legislature   intended   in  order  to   exclude   all 
inquiry  as  to  the  consideration  paid  by  the  purchaser,  or  as 
to  his  motives  and  intentions  in  the  premises.     If  in  fact 
there  was  not  an  actual  and  continued  change  of  possession 
given,  the  statute  pronounces  the  transfer  fraudulent  as  to 
creditors,  and  the  Courts  have*  no  right  to  seek  to  evade  its 
force  and  effect.     No  excuse  or  explanation  for  want  of  an 
actual  and  continued  change  of  possession  can  be  entertained,. 
and  it  is  quite  useless  to  cite  decisions  made  under  the  stat- 
utes of  Elizabeth  and  of  New  York,  or  other  States,  allowing 
the  want  of  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession  to  be  explained  or  accounted  for  as  author- 
itative expositions  of  the  rule  which  our  statute  has  prescribed. 
The  rehearing  must  be  denied. 

Mr*  Justice  Sanderson  expressed  no  opinioiu 
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THE  PEOPLE  V.  ANTONIO  SASSOVICH. 

CONSTiTifriONALiTT  OF  LAWS. —  An  Act  deliberately  passed  by  the  Leglslatnrt 
must  be  regarded  by  the  Courts  as  valid  unless  It  is  clearly  and  manifestly 
repugnant  to  some  provision  of  the  Constitution. 

NuMBBB  oy  Judicial  Distbicts  in  this  State. —  Section  five  of  Article  VX 
of  the  ConstituiSon  does  not  restrict  the  number  of  Judicial  districts  in  this 
State  to  fourteen,  provided  the  number  is  Increased  by  a  two-thirds  vote  of 
the  Legislature. 

The  Title  to  an  Office  cannot  be  questioned  Collatbbally. —  One  enter- 
ing into  the  possession  of  the  office  of  Judge  of  a  District  Court,  Xsj  color  of 
right,  becomes  a  Judge  de  facto,  and  his  title  to  the  office  can  be  qnestloned 
only  by  an  action  brought  directly  for  that  purpose. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  appellant  was  tried  in  the  Fifteenth  District  Court,  in 
and  for  the  City  and  County  of  San  Francisco,  at  the  June 
term  of  said  Court,  1865,  for  the  crime  of  murder,  was  found 
guilty  by  the  jury  of  murder  in  the  first  degree,  and  sentenced 
to  be  hung. 

Prior  to  judgment,  appellant  moved  said  Court  in  arrest  of 
judgment  upon  two  grounds?: 

First  —  That  there  is  no  such  Court  as  the  Fifteenth  Judi- 
cial District  Court  of  the  State  of  California  legally  in  existr 
ence,  because  the  Constitution  6t  the  State  limits  the  number 
of  judicial  districts  to  fourteen,  and  the  Legislature  has  no 
power  to  increase  or  diminish  them. 

Second —  That  the  Governor  of  California  had  no  authority 
under  the  Constitution  to  appoint  Hon.  S.  H.  Dwindle  to  act 
as  Judge  of  said  Court,  admitting  the  same  to  be  legally 
organized  by  the  Act  of  the  Legislature  of  1864,  and  therefore 
the  trial  and  conviction  of  appellant  was  coram  nan  judice. 

The  Court  denied  the  motion  in  arrest  of  judgment^  to 
which  ruling  the  defendant  excepted. 

George  W.  Tyler,  for  Appellant. 

I  contend  that  the  number  of  judicial  districts  in  this  State 
is  fixed  by  the  Constitution  at  "  fourteen,"  and  that  the  num- 
ber  cannot  be   increased  or  diminished   by   the   Legislature. 
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That  the  ntunber  of  districts  to  which  the  State  must  be  divided 
into  is  fourteen,  no  one  will  deny.  That  the  Legislature  is  not 
given  the  power  to  increase  or  diminish  that  number  in  express 
terms,  is  apparent  upon  the  face  of  the  infitrument.  If  the 
power  exists  it  must  be  implied  from  the  language  used.  It  can 
be  implied  from  no  other  word  than  that  of  "  alteration.''  Some- 
thing is  "  subject  to  alterati«L''  What  is  it  i  Why,  the  "  four- 
teen judicial  districts."  The  Legislature  can  alter  these  dia- 
tricts  "from  time  to  time,*'  that  is,  take  a  county  from  one  and 
add  to  another,  or  provide  for  the  organization  of  new  counties, 
and  place  them  in  either  of  the  districts  at  pleasure,  "  as  the 
public  good  may  require,'*  but  they  cannot  interfere  wiA  the 
number. 

The  meaning  of  the  word  "  alteration "  is,  "  the  act  of  mak- 
ing different,  or  of  varying  in  some  particular ;  an  altering  or 
partial  change;  also,  the  change  made  or  the  loss  or  acquisi- 
tion of  qualities,  not  essential  to  the  form  or  thing."  It  applies 
to  an  article  or  thing  already  in  existence,  and  in  which  article 
or  thing  some  partial  change  is  mada  Power  to  alter  cannot 
imply  power  to  create.  They  are  as  distinct  and  different  as  it 
is  possible  to  imagine. 

John  W.  Dwinelle,  for  Bespondent 

The  appellant  insists  that  the  rmmber  of  districts  was  limited 
by  the  above  section  to  fourteen,  and  that  the  power  of  altera- 
tion llierein  conferred  on  the  Legislature  applies  solely  to  the 
boundaries  of  the  districts  so  established ;  the  respondents  con- 
tend that  such  power  of  alteration  extends  to  the  number  of  the 
districts,  so  that  the  Legislature  could,  under  the  terms  of  the 
Constitution,  increase  the  number  of  districts  beyond  the  origi- 
nal number  of  fourteen. 

What  is  the  substantive  matter  of  the  provision  under  con* 
sideration  ?  It  is  simply  l^slating  concerning  the  number  of 
judicial  districts  which  were  then  to  be  created  for  the  State 
of  California.  The  Legislature  were  to  begin  with  the  num- 
ber of  fourteen.     It  was  the  number  of  districts  which  was 
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the  subject  matter  of  this  constitutiimal  legislation,  and  to  that 
number,  therefore,  the  qualifying  phrase  "subject  to  such  al- 
teration from  time  to  time,"  must  refer  to  its  antecedent.  The 
phrase  "  districts ''  is  a  mere  qualification  of  the  number.  Pour- 
teen  what  ?  "  Into  a  number  of  districts,  which  shall  be  four- 
teen," is  the  answer ;  and  that  is  the  full  reading  of  the  phrase, 
the  word  "  number "  being  understood.  So  stands  the  result 
of  logical  analysis. 

By  the  Court,  SANDEOEtsoN,  J. 

The  following  points  are  made  upon  this  appeal : 

1.  That  the  Act  of  the  4th  of  April,  1864  (Statutes  of 
1863-64,  p.  497),  by  which  the  number  of  judicial  districts 
was  increased  to  fifteen*  is  in  conflict  with  the  fifth  section  of 
the  Sixth  Article  of  the  Constitution,  and  therefore  null  and 
▼oid. 

2.  That  admitting  the  Act  in  question  to  be  constitutional, 
so  far  as  the  creation  of  the  Fifteenth  Judicial  District  is  con- 
cerned, the  Governor  had  no  power,  under  the  Constitu- 
tion, to  appoint  and  commission  a  Judge  of  the  Court  thereby 
created,  as  required  and  directed  by  the  sixth  section  of  said 
Act. 

The  rules  by  which  Constitutions  are  to  be  construed  when 
Hie  validity  of  an  Act  of  the  L^slature  is  brought  in  ques- 
tion were  elaborately  considered  by  us  in  Bourland  v.  Hildreth, 
26  Cal.  180-225,  and  therefore  need  not  be  specially  con- 
sidered in  this  place.  It  is  well  settled  that  every  Act  delibe- 
rately passed  by  the  Legislature  must  be  regarded  by  the 
Oourts  as  valid  unless  it  is  clearly  and  manifestly  repugnant 
to  some  provision  of  the  Constitution.  The  people  must  not 
be  deprived,  by  judicial  construction,  of  their  prerc^tive 
right  to  declare,  through  the  Legislature,  what  shall  be  the 
rule  in  a  given  case  upon  the  mere  conjecture  or  suspicion 
that  they  have  already  declared  their  will  upon  that  subject 
in  the  Constitution.  Nothing  short  of  a  constitutional  pro- 
hibition, so  explicit  and  clear  as  to  leave  no  reasonable  doubt 
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upon  the  mind,  can  justify  the  Courts  in  declaring  an  Act  of 
the  Legislature  null  and  void.  If,  in  the  presence  of  opposing, 
reasons  the  judicial  mind,  guided  by  legal  rules  of  construc- 
tion, hesitates,  the  question  is  already  decided  and  a  conclu- 
sion is  already  reached. 

The  language  of  the  Constitution  which  the  present  case 
presents  for  construction,  is  as  follows: 

'^AaT.  6,  Seo.  6.  The  State  shall  be  divided  by  the  Legis- 
lature of  1863  into  fourteen  judicial  districts,  subject  to  sucb 
alteration  from  time  to  time,  by  a  two-thirds  vote  of  all  the 
members  elected  to  both  Houses,  as  the  public  good  may 
require."     «     *     «     « 

It  is  claimed  on  the  part  of  the  appellant  that  the  number 
of  the  districts  is  permanently  fixed  and  established  by  th© 
foregoing  provision  of  the  Constitution,  and  that  the  Legisla- 
ture therefore  has  no  power  either  to  increase  or  diminish  it. 

In  support  of  this  construction  we  must  confess  that 
counsel  for  the  appellant  has  filed  an  able  and  ingenious  argu- 
ment, but  in  our  judgment  it  lacks  that  conclusiveness  which 
the  rule  of  construction  already  suggested  demands.  The 
argument  is  drawn  mainly  from  the  rules  of  syntax,  and  chiefl j 
turns  upon  the  question  as  to  what  is  the  antecedent  of  the 
qualifying  phrase,  "subject  to  such  alteration,"  etc*  And  it 
is  claimed  that  the  antecedent  of  that  phrase  finds  full  expres- 
sion in  the  single  word  "districts."  That  such  is  the  case^ 
when  considered  in  the  light  of  the  strictest  rules  of  syntax^ 
cannot  be  affirmed  beyond  all  reasonable  doubt,  in  our  judg- 
ment. 

A  qualifying  phrase  does  not  always  bear  relation  to  a 
single  word,  noun  or  pronoun,  as  its  antecedent;  on  the  con- 
trary it  may,  and  frequently  does,  have  another  phrase  or  sen- 
tence as  its  object  of  relation.  Treating  the  question,  then, 
as  a  question  in  grammar  only,  may  it  not  be-  claimed  with 
equal  certainty  that  the  entire  phrase  "fourteen  judicial  dis- 
tricts "  is  the  antecedent  of  the  phrase  *'  subject  to  be  altered." 
If  so  the  word  "  fourteen "  is  brought  within  the  operation  of 
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the  words  "  to  be  altered "  or  "  akeration,"  to  use  the  precise 
word  employed  in  the  Constitution,  and  is  qualified  thereby. 
Thus  the  exact  antecedent  of  the  phrase  in  question  may  be 
found  in  a  full  answer  to  the  question,  '^  what  is  to  be  subject 
to  alteration?"  which  answer  is,  '^the  fourteen  judicial  dis^ 
tricts."  If  the  entire  expression  ''the  fourteen  judicial  dis- 
tricts" may  be  taken  as  the  grammatical  antecedent  of  the 
qualifying  phrase  in  question  it  follows  that  the  Legislature 
may  "alter"  the  nuinber  of  the  districts"  as  well  as  their 
extent 

But  it  is  claimed  that  to  thus  interpret  the  word  "altera- 
tion" is  to  strip  the  verb  "to  alter"  of  its  own  appropriate 
sense  and  to  use  it  in  the  sense  of  "  to  create,"  The  criticism, 
however,  is  without  substance.  "To  alter"  is  "to  change." 
While  it  might  be  more  exact,  when  speaking  of  a  number 
with  a  view  to  its  change,  to  employ  the  words  "increase*' 
or  "diminish"  it  cannot  be  affirmed  but  their  places  may  be 
efficiently  filled  by  the  words  "to  change"  or  "to  alter." 
On  the  contrary  each  of  the  two  latter  are  more  comprehen- 
sive terms  and  embrace  both  of  the  former.  It  is  not  a  viola- 
tion of  usage,  which  is  the  law  of  language,  to  speak  of  the 
increasing  or  diminishing  of  a  given  number  as  a  change  or 
alteration  of- the  number,  although  perhaps  less  exact  than  the 
words  "increase"  and  "diminish."  Were  one  to  speak  of  the 
change  or  alteration  of  the  number  of  the  districts  or  counties 
of  the  State,  there  could  be  no  doubt  as  to  his  meaning,  nor 
could  his  language  be  made  the  subject  of  just  criticism. 

But  without  dwelling  further  upon  this  line  of  argument 
it  is  sufficient  to  say  that  all  questions  depending  for  their 
solution  mainly  upon  the  rules  of  syntax  must  be  solved  more 
by  mere  intuition  than  by  reasoning  and  deduction.  In  such 
cases  the  view  is  generally  limited  to  a  single  sentence  or  a 
phrase.  We  read  the  disputed  passage  and  the  mind  intui- 
tively perceives  that  its  meaning  is  obvious  or  doubtful,  or 
that  from  a  want  of  exactness  in  its  terms,  it  is  susceptible  of 
two  readings.  The  one  or  the  other  conclusion  is  reached 
immediately  without  the  intervention  of  other  ideas  brought 
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into  play  by  some  process  of  reasoning  upon  the  meaning  and 
collocation  of  words. 

So  it  is  in  the  present  case.  We  have  carefully  read  the 
language  in  question  and  are  not  prepared  to  say,  beyond  all 
leaaonable  doubt,  that  the  legislative  construction  is  not  cor- 
rect 

A  further  argument  in  support  of  our  oandusion  might  be 
drawn  from  a  comparison  of  the  language  of  the  old  Constitu- 
tion with  that  under  consideration,  and  a  reference  to  the  con- 
struction of  the  former,  as  universally  recognized  and  sanctioned 
by  every  department  of  the  State  government  from  its  founda- 
tion until  the  recent  change  in  its  fundamental  law;  but  we 
deem  further  discussion  unnecessary  and  are  content  to  leave 
the  question  at  the  point  already  reached. 

That  the  second  point  cannot  be  sustained  in  this  action 
does  not  admit  of  debate.  The  person  who  filled  the  office  of 
Judge  at  the  time  this  case  was  tried  was  appointed  and  com- 
missioned by  the  Governor  under  and  in  pursuance  of  the 
provisions  of  the  Act  in  question.  He  entered  therefore  under 
color  of  right  and  title  to  the  office,  and  became  Judge  de  facto 
if  not  de  jure,  and  his  title  to  the  office  cannot  be  questioned 
in  this  collateral  mode.  {The  People  v.  ^Vhite,  24  Wend.  639 ; 
Mclnstry  v.  Tanner,  9  John.  133;  HildretWs  Heirs  v.  Mc- 
Iniire^s  Devisee,  1  J.  J.  Marshall,  206.)  His  title  can  only  be 
questioned  in  an  action  brought  directly  for  that  purpose  as 
provided  in  the  fifth  chapter  of  the  Practice  Act  The  acts  of 
de  fdcto  officers  must  be  held  valid  as  respects  the  public  and 
the  rights  of  third  persons.  A  contrary  doctrine,  for  obvious 
reasons,  would  lead  to  most  pernicious  results. 

The  judgment  is  affirmed  and  the  Court  below  is  directed 
to  appoint  a  day  for  the  execution  of  its  sentence. 
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JAMES  G.  FAIK  v.  GABRIEL  STEVENOT  et  ala. 

MOnCB    ABISINO    FBOM     POSSESSION     UNDEB    AN     UNRBCORDED    DBBD. Possessloa 

Of  real  estate  by  the  grantee  In  a  prior  unrecorded  deed  is  not  of  itself  coa- 
clusive  notice  of  the  grantee's  title  to  a  suteequent  purchaser  whose  deed 
is  first  recorded,  but  such  possession  is  only  evidence  tending  to  prove  notice. 

8Aif E. —  If  the  grantee  in  a  prior  unrecorded  deed  relies  alone  on  the  fact  of 
possession  of  the  property  sold,  to  show  notico  to  a  subsequent  purchaser 
whose  deed  is  first  recorded,  the  subsequent  purchaser  may  show  in  rebuttal 
that  he  used  due  diligence  in  making  inquiry  and  failed  to  attain  a  knowledge 
of  the  prior  unrecorded  deed. 

Same. — Open,  notorious,  and  exclusiye  possession  of  a  prior  grantee  in  an 
unrecorded  deed  is  sufiicient  to  put  a  subsequent  purchaser  whose  deed  is 
first  recorded  upon  inquiry,  and  such  possession  is  su^cient  evidence  of 
notice,  unless  the  subsequent  purchaser  after  making  due  inquiry  fails  to 
attain  a  knowledge  of  the  unrecorded  deed. 

▲  Prior  Deed  not  Conclusive  as  to  Title. —  A  deed  which  has  been  re- 
corded is  not  conclusive  evidence  of  title  in  the  grantee,  as  against  a 
grantee  in  a  prior  unrecorded  deed  who  is  in  possessloc. 

^Consolidation  of  Causes  in  Supreme  Court. — If  the  plaintiff  and  defend- 
ant each  appeal  from  different  portions  of  the  same  Judgment,  and  the 
parties  do  not  stipulate  that  either  transcript  may  be  added  to  the  other, 
•each  appeal  must  be  heard  on  its  own  transcript. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
Calaveras  County. 

The  Court  gave  judgment  in  favor  of  plaintiff  for  six  sev- 
enths, and  in  favor  of  defendants  for  one  seventh  of  the  quartz 
ledge,  the  property  sued  for. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

/.  P.  Barber,  for  Appellant. 

SUxm  &  Provines,  for  Bespondenta. 

The  fact  stated  is  that  '^  Morgan  was  an  owner  and  in  pos- 
session of  his  interests  in  the  mine,  superintending  and  work- 
ing the  same  through  himself  or  his  agents.''  How  was  Mor- 
gan in  possession ?  The  answer  is:  "  Through  himself  or  hi:^ 
agents."  This  may  be  true,  although  Morgan,  in  person,  never 
came  within  one  hundred  miles  of  the  mine.  The  statement 
of  Morgan's  possession  discloses  no  fact  from  which  notice  can 
he  inferred. 
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The  plaintiff  appealed  from  that  portion  of  the  judgment, 
which  was  entered  in  favor  of  the  defendant  for  one  seventh 
of  the  premises  sued  for.  This  appeal  and  the  appeal  desig- 
nated as  No.  369  are  taken  from  different  portions  of  the  same 
judgment.  The  first  appeal  was  heard  upon  the  judgment 
roll  alone,  and  this  cause  is  presented  on  a  statement  on  appeal 
filed  hy  the  plaintiff,  to  lyhich  is  attached  a  stipulation,  by 
which  it  is  agreed,  among  other  things,  that  the  cause  "  may 
bo  argued  on  the  foregoing  statement.''  The  causes  have  not 
been  consolidated  in  this  Court,  and  the  parties  have  not  stipu- 
lated that  either  transcript  may  be  added  to  the  other,  and 
this  cause  must  be  heard  on  the  transcript  filed  herein,  with- 
out the  aid  of  that  filed  on  the  appeal  taken  by  the  defendants. 

The  rehearing  was  granted  in  this  cause  mainly  that  a  re- 
argument  might  be  had  upon  the  question  of  notice  to  the 
defendants  of  certain  unrecorded  deeds  under  which  the  plain- 
tiff claims,  made  prior  to  the  deed  under  whioh  the  defendants 
claim. 

It  appears  from  the  statement,  that  the  deeds  to  Morgan, 
under  whom  the  plaintiff  claims,  all  of  which  were  executed 
prior  to  the  year  1858,  were  recorded  on  the  17th  day  of 
October,  1860;  and  that  the  constable's  deed  under  which 
the  defendants  claim  was  executed  July  7th,  1869,  and  was 
recorded  on  the  22d  day  of  September  following;  and  that 
the  constable's  sale,  in  pursuance  of  which  the  deed  was  exe- 
cuted, took  place  on  the  28th  of  December,  1868.  The  state- 
ment does  not  contain  a  finding  of  the  facts  nor  the  evidence, 
except  certain  portions  of  that  introduced  by  the  defendants, 
to  whioh  objections  were  taken  by  the  plaintiff,  but  certain 
facts  are  stated  as  facts  in  the  case.  It  is  stated  as  a  fact  that 
'^Morgan  was  an  owner  and  in  possession  of  his  interests  in 
the  mine,  superintending  and  working  the  same  through  him- 
self or  his  agents  from  the  year  1861  to  the  time  of  the  evic- 
tion by  the  defendants  or  their  grantors  in  1859."  The  only 
interest  in  the  mine  that  is  stated  in  the  transcript  to  have 
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vested  in  Morgan  was  the  interest  of  Rowe,  which  was  the 
undivided  one  seventh  of  the  mina  It  further  appears  that  in 
the  progress  of  the  trial  **the  Court  decided  that  as  the  vari- 
ous deeds  of  Howe's  interest  vesting  the  same  in  Morgan  were 
not  recorded  until  after  the  constable's  deed  to  the  executicm 
creditors,  who  became  purchasers  xmder  such  execution  for  the 
amount  of  their  judgment,  said  execution  creditors  and  pur- 
chasers were  subsequent  bona  fide  purchasers,  for  a  valuable 
consideration  without  notice;  that  their  deed,  being  first 
recorded,  had  priority  over  Morgan's  subsequently  recorded 
deed,  and  entitled  them  to  Eowe's  interest  of  the  one  seventh 
80  purchased  by  them  at  the  constable's  sale,  to  which  decision 
plaintiff  then  and  there  excepted." 

Possession  under  an  unrecorded  deed  evidence  ieriding  to  prove 

notice. 

The  plaintiff's  position  is  that  the  possession  of  Moi^gan,  in 
the  manner  set  forth  in  the  statement,  was  notice  of  his  unre- 
corded deeds,  and  the  defendants  contend  that  it  was  merely 
evidence  tending  to  prove  such  notice. 

No  case  has  heretofore  been  before  the  Court  requiring  a 
decision  of  the  precise  question  now  presented.  Kotice  of 
the  existence  of  a  deed  is  of  two  kinds,  actual  or  constructive. 
Neither  the  cases  nor  the  text  writers  altogether  agree  in  their 
classification  of  notices.  In  most  cases,  all  descriptions  of 
notices  except  positive  —  those  in  whidi  the  knowledge  of  the 
deed  is  brought  directly  home  to  the  party  —  are  held  to  be 
included  among  constructive  notices;  but  in  others,  all  notices 
that  are  not  deduced  as  conclusive  presumptiond  of  law  arising 
from  a  given  state  of  facts,  are  considered  to  fall  within  the 
class  of  actual  notices.  (Sto.  Eq.  Juris.  Sec.  399;  Dey  v. 
Dunham,  2  John.  Ch.  E.  182;  Grimstone  v.  Carter,  3  Paige, 
421 ;  Jackson  v.  Van  Valkenberg,  8  Cow.  260 ;  Tutth  v.  Jack- 
son, 6  Wend.  213 ;  and  see  also  Williamson  v.  Bromn,  16  N.  Y. 
854,  in  which  Mr.  Justice  Selden  ably  reviews  the  authorities 
on  this  question.) 

A  recorded  deed  is  an  instance  of  constructive  notice,  and 
upon  proof  being  made  that  it  has  been  duly  recorded,  the 
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pieeumption  of  notice  to  the  subsequent  purchaser  arises,  and 
the  presumption  is  a  conclusive  presumption  of  law,  and  no 
opposing  eyidence  is  admissible.     But  whether  the  notice  of 
the  unrecorded  deed,  implied  from  the  fact  of  possession  of 
the  premises  by  the  grantee,  may  properly  be  included  within 
the  one  or  the  other  of  the  kinds  of  notice,  it  could  not  be 
maintained,  nor  is  it  in  any  case  said,  that  upon  proof  of  such 
poflsession  the  opposite  party  is  precluded,  as  in  the  case  of  the 
recorded  deed,  from  offering  any  evidence  to  repel  the  impli- 
cation of  notice,  nor  that  the  implication  arises  from  the  single 
fact  of  possession,  independent  of  any  other  fact  in  the  co^e. 
If  this  be  true,  the  presimiption  is  not  a  conclusive  presump- 
tion; and  the  fact  of  possession  is  only  evidence  tending  to 
prove  notice.     Neither  the  recorded  deed  in  the  one  case,  nor 
the  possession  of  the  grantee  of  the  unrecorded  deed  in  the 
other,  is  the  ultimate  fact,  but  notice  is  the  ultimate  fact  to  be 
established  by  the  evidence.     Upon  proof  being  made  of  the 
reeord  of  the  deed,  the  notice  necessarily  results  by  operation 
of  law ;  but  not  so  upon  proof  of  possession,  for  the  possession 
may  be  taken  and  held  in  such  various  modes,  and  accompanied 
by  so  many  qualifying  circumstances,  that  each  case  must 
depend  upon  its  own  peculiar  features,  and  therefore  proof  of 
poaseaaion  is  not  of  itself  decisive  without  regard  to  the  other 
facte  of  the  case. 

This  becomes  apparent  upon  noticing  one  of  the  many  cases 
that  will  readily  occur  to  the  mind.  The  general  rule  is  — 
except  in  cases  of  conclusive  presumptions,  like  the  recorded 
deed,  actual  notice  of  the  deed  to  the  agent  of  the  subsequent 
purchaser,  the  recital  in  his  deed  of  a  former  deed,  etc.  —  that 
whatever  puts  the  party  upon  inquiry,  provided  inquiry 
beconnes  his  duty,  is  in  judgment  of  law  notice  to  him.  Take 
the  case  where  the  holder  of  the  unrecorded  deed  is  personally 
in  the  open,  notorious  and. exclusive  possession  of  the  premises, 
and  \^'ho  upon  inquiry  being  made  as  to  hig  title,  asserts  a 
clai^i  derived  from  a  hostile  source;  or  the  case  where  the 
person  apparently  in  possession  is  subsequently  shown  to  be 
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the  servant  of  the  owner,  and  who  refuses  to  answer  any 
inquiry  concerning  the  title  by  which  he  holds;  in  neither 
case  will  notice  be  implied.  And  so  in  every  case,  where 
possession  in  any  of  its  various  characters  is  proven,  if  the 
facts  of  the  case  are  not  sufficiently  certain  as  to  time,  place, 
persons  and  circumstances,  to  put  the  subsequent  purchaser 
upon  inquiry;  or  if,  after  having  pursued  the  inquiry  with 
proper  diligence,  he  fails  to  attain  the  knowledge  of  the  unre- 
corded deed,  notice  will  not  be  presumed.  Notice,  therefore, 
is  the  ultimate  fact  to  be  proven,  and  possession  is  evidence 
upon  that  issue,  and  it  may  or  may  not  be  sufficient,  accord- 
ing to  the  circumstances  of  the  particular  case ;  it  being  under- 
stood, of  course,  that  the  open,  notorious  and  exclusive  pos- 
session of  the  prior  purchaser  is  sufficient  to  put  the  subse- 
quent purchaser  upon  inquiry,  and  from  that  fact  alone,  notice 
of  the  unrecorded  deed  should  be  found,  unless  he  shows  that 
he  pursued  the  inquiry  with  proper  diligence,  and  failed  to 
attain  knowledge  of  the  deed.  (See  Kendall  v.  Lawrence,  22 
Pick.  644;  Bell  v.  Twilight,  2  Foster,  N.  H.  518;  McMechan 
V.  Grifjfing,  3  Pick.  165;  Williamson  v.  Brown,  15  N.  Y.  364.) 
It  was  held  in  Hunier  v.  Watson,  12  Cal.  876,  "that  the 
open  notorious  possession  of  real  estate,  by  one  having  an 
unrecorded  deed  for  it,  is  evidence  of  notice  to  a  subsequent 
purchaser,  of  the  first  vendee's  title;"  and  it  was  so  decided 
also  in  Stafford  v.  Lick,  7  Cal.  489.  Mr.  Chief  Justice  Field 
says,  in  Lestrade  v.  Barth,  19  Cal.  676 :  "  This  possession  and 
occupation  were  sufficient  to  put  the  purchaser  upon  inquiry 
as  to  the  interest,  legal  or  equitable,  which  the  defendant 
held  in  the  premises,  and  that  inquiry  should  have  been  made 
of  the  defendant  thus  in  the  possession  and  occupation.'^  If 
is  not  said,  however,  that  the  possession  was  per  se  notice,  and 
if  it  could  be  so  held,  the  inquiry  incumbent  upon  him  would 
be  useless,  for  he  would  be  chargeable  with  notice,  whether 
the  inquiry  could  or  could  not  result  in  a  discovery  of  the  real 
facts  of  the  case.  In  Button  v.  Warschauer,  21  Cal.  627, 
some  of  the  language  of  the  Chief  Justice  is  broad  enough  to 
express  the  idea  that  possession  amounted  to  notice,  but  the 
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context  itself  clearly  shows,  as  does  the  concurring  opinion  of 
Mr.  Justice  Norton,  that  it  was  only  intended  to  be  said,  that 
the  possession  of  the  defendant  in  the  case,  open,  notorious 
and  exclusive  as  it  was  found  to  have  been,  was  sufficient  to 
put  the  subsequent  purchaser  upon  inquiry,  as  to  the  interest 
held  by  the  defendant. 

In  this  case,  as  presented  to  us,  there  is  the  single  fact  that 
Morgan  was  in  possession  of  his  interests  in  the  mine,  super- 
intending and  working  the  same  through  himself  or  his  agents, 
but  the  evidence  on  that  point  is  not  given,  nor  does  it  appear 
that  the  Court  found  that  the  defendants  did  or  did  not  have 
notice  of  Morgan's  deeds.  If  the  evidence  were  all  before  us, 
in  respect  to  Morgan's  possession,  and  the  inquiry,  if  any, 
instituted  by  the  defendant,  it  would  not  be  proper  for  us  to 
assume  the  functions  of  the  District  Court^  and  find  the  facts 
of  the  case. 

The  defendants  must  prevail,  unless  they  had  notice  of  the 
unrecorded  deeds  to  Morgan ;  but  it  appears  from  the  case,  as 
presented  in  the  transcript,  that  the  Court  below  wholly  dis- 
regarded the  evidence  establishing  the  fact  of  Morgan's  posses- 
sion, and  gave  priority  to  the  constable's  deed,  through  which 
the  defendants  claim,  solely  on  the  ground  that  it  was  first 
recorded.  This  was  error,  for  the  fact  stated  in  relation  to  the 
possession  of  Morgan,  tended  to  prove  notice  to  the  purchasers 
at  the  constable's  sale,  and  priority  should  not  have  been 
assigned  to  the  constable's  deed,  because  first  recorded,  irre- 
spective of  the  question  of  notice  to  the  purchasers,  of  the 
existence  of  Morgan's  deeds. 

Judgment  for  the  defendants,  for  the  one  seventh  of  the 
premises  sued  for,  reversed,  and  the  cause  remanded  for  a  new 
trial  as  to  that  portion  of  the  premises. 
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HENRY  RICE,  Admikistbatob  of  thb  Estate  of  Johbt 
KiTTLBMAW,  Deceased,  v.  JAMES  CUNNINGHAM  et  aU. 

New  TItiAL  whbn  Btidbncb  is  Confligtznq. — ^The  Bopremt  Court  wtll  not 
disturb  the  verdict  if  the  eyidence  was  conflicting,  even  though  tfat  Judge 
who  passed  on  the  motion  for  a  new  trial  did  not  preside  at  the  tria^  and 
for  that  reason  declined  to  revieV  the  evidence. 

What  ooKSTiTUxas  ▲  Conflict  in  ETiDmrca. — The  Supreme  Court  always 
reviews  the  evidence,  if  the  point  is  made  that  the  verdict  Is  contrary  to  the 
evidence,  and  If  they  find  there  Is  a  substantial  conflict  in  the  same,  so  that 
the  Jury  might  And  either  way,  without  becoming  obnoxious  to  the  charge  of 
passion,  prejudice,  misconception,  or  caprice,  the  verdict  will  not  be  dis- 
turbed. 

Bjbcobd  of  an  Alcaldd's  Grant  as  Bvidencb. — One  who  introduces  and 
reads  in  evidence  the  record  of  a  grant  of  a  lot  in  the  record  book  of 
original  grants  made  by  an  Alcalde  in  San  Francisco  prior  to  the  establish- 
ment of  civil  government  in  California,  may  also  be  required  to  exhibit  to  the 
Jury  whatever  words  are  found  in  the  margin  of  the  record  showing  that 
the  grant  was  not  taken,  and  the  cross  lines  on  the  same,  if  there  are  any. 

Introduction  of  Evidencb  odt  of  its  order. — ^The  bare  fact  that  evldenos 
is  brought  to  the  notice  of  the  Jury  out  of  its  regular  order,  is  no  ground  for 
a  new  trial.  If  the  evidence  would  have  been  competent  in  any  stage  of 
the  trial. 

Btidgncb  on  Alcai4>b'8  GRANTS. —  If  the  party  to  an  action  relies  upon  the 
record  of  a  grant  In  the  record  book  of  Alcaldes*  original  grants  to  prove 
his  title  to  a  lot  In  San  Francisco,  and  claims  that  entries  on  the  margin 
of  the  record,  and  cross  lines  of  eancellatloa  on  the  same,  were  placed  there 
after  the  grant  was  made,  to  defraud  him.  It  may  be  shown  that  the  muni- 
cipal fees  for  the  grant  were  never  paid,  and  that  the  grant  was  never 
delivered;  also,  the  circumstances  under  which  the  grant  was  made,  and 
by  whom  and  under  what  circumstances  it  was  cancelled  on  the  record, 
may  be  shown. 

Statbmbntb  of  a  Dbgbasbd  Pbbson  —  BnoBNCB  OF. — The  statements  of 
one  who  claims  a  lot  of  land,  made  to  a  stranger,  after  it  has  been  taken 
possession  of  by  -one  who  claims  adversely  to  him,  are  not  admissible  In 
evidence  in  favor  of  his  heirs  In  an  action  brought  by  them  to  recover 
possession  of  the  same. 

Bight  to  oivb  Bvidencb  or  Formsr  Statbmbnts  madb  bj  a  Witness. — 
The  former  statements  of  one  who  Is  a  witness  on  a  trial,  cannot  be  given 
in  evidence  by  the  opposite  party,  except  for  the  purpose  of  impeachment, 
and  then  not  unless  the  witness  was  questioned  as  to  such  former  state- 
ments made  by  him. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

This  action  was  brought  to  recover  possession  of  a  fifty  vara 
lot  on  the  northeast  corner  of  Bush  and  Montgomery  streets, 
in  the  City  of  San  Francisco. 
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The  plaintiff  claimed  that  the  intestate,  John  Kittleman, 
owned  the  lot  under  an  iVlcalde's  grant  issued  to  him  by 
QeoTge  Hyde,  Alcalde  of  San  Francisco  in  1846.  He  asserted 
that  the  original  grant  delivered  to  Kittleman  had  been  lost, 
and  to  prove  its  issuance,  introduced  in  evidence  the  book  of 
original  grants  of  Alcaldes  in  San  Francisco.  On  pages  two 
hundred  and  thirty-seven  and  two  hundred  and  thirty-eight  of 
this  book,  were  a  form  of  petition  of  Kittleman  for  a  grant  of 
the  lot,  dated  December  26th,  1848,  with  Kittleman's  name 
appended,  with  a  space  left  for  a  cross,  and  the  words,  "his 
mark,"  in  the  form  usually  adopted  when  the  party  cannot 
write,  and  signs  by  making  his  mark,  but  there  was  no  cross 
or  mark  —  and  a  grant,  signed  by  the  Alcalde.  Cross  lines, 
apparently  cancelling  the  record,  had  been  drawn  over  both 
the  petition  and  grant,  and  on  the  margin,  opposite  each,  were 
the  words  "  not  taken,"  The  Court  below  required  the  plain- 
tiffs to  read  to  the  jury  as  a  part  of  the  record,  the  said  words 
in  the  margin,  and  also  to  exhibit  to  them  the  cross  lines. 

The  defendants  called  as  a  witness  George  Hyde,  the  Alcalde 
who  made  the  entries  on  the  Alcalde's  books,  for  the  purpose  of 
proving  how  the  entries  came  to  be  made. 

He  testified  that  from  December  15th,  1846,  to  January  20th, 
1847,  he  was  Alcalde  ad  interim,  during  the  absence  of  Mr. 
Bartlett,  the  r^ular  Alcalde,  and  that  being  desirous  of  se- 
curing for  himself  the  lot  in  dispute,  he  requested  John  Kit- 
tleman to  take  out  a  grant  for  him.  That  Kittleman  con- 
sented, and  he  then  drew  out  a  petition  and  signed  Kittleman^s 
name  to  it,  leaving  a  blank  space  for  his  mark,  as  Kittleman 
could  not  write,  and  also  drew  out  a  grant  to  Kittleman  of 
the  lot  without  signing  it,  and  placed  both  in  the  drawer  of 
his  table,  and  told  his  clerk  not  to  record  them.  That,  soon 
after,  he  couchided  not  to  take  the  lot,  and  asked  Kittleman 
to  take  it,  but  he  refused,  and  about  this  time  he  discovered 
that  his  clerk  had  recorded  both  the  petition  and  grant. 

The  witness  was  then  asked  what  had  been  said  and  done 
between  hinuelf  and  Bartlett,  after  Bartlett's  return,  in  rela- 
tion to  this  grant  and  petition,  and  the  record  of  them  on  the 
iAkfdde^B  books. 
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The  defendants  objected  to  the  question,  and  the  Court  over- 
ruled the  objection. 

The  witness  then  testified  that  Bartlett  and  himself  talked 
the  matter  over,  and  that  he  destroyed  the  original  petition 
and  grant,  and  Bartlett  wrote  the  words  "  not  taken  "  on  the 
margin  of  the  record,  and  drew  the  cross  lines  over  the  same. 

The  defendants  called  as  witnesses  Thomas  Kittleman  and 
Sarah  Jones,  two  of  the  children  of  the  intestate. 

Plaintiff  called  witnesses  for  the  purpose  of  proving  that  the 
two  had,  at  a  former  time,  made  statements  in  conflict  with 
their  testimony.  The  Court  excluded  the  testimony  because 
the  witnesses  had  not  been  interrogated  on  the  subject. 

The  defendants  recovered  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

James  C.  Carey,  and  Edward  Tompkins,  for  Appellant 

8.  M,  Wilson,  and  Delos  Lake,  ior  Bespondenta 

By  the  Court,  Sandbeson,  J. 

We  are  first  asked  to  grant  a  new  trial  in  this  case  upon 
the  broad  ground  that  the  verdict  is  contrary  to  the  evidence. 
Counsel  admit  that  the  evidence  is  conflicting,  and  acknowl- 
edge the  force  of  the  uniform  rule  of  this  Court  not  to  disturb 
the  verdict  in  such  cases ;  but  they  claim  that  this  is  an  excep- 
tional case,  and  therefore  ought  not  to  be  subjected  to  the  oper- 
ation of  that  rule. 

New  trinl  because  the  verdict  is  against  evidence. 

The  foundation  upon  which  this  claim  is  based  is  the  fact 
that  the  motion  for  a  new  trial  was  not  passed  upon  by  the 
same  Judge  who  presided  at  the  trial,  and  that  he  declined  to 
review  the  evidence  for  the  reason  that  "  he  did  not  preside  at 
the  trial,  and  had  not  therefore  seen  the  witnesses  and  had  an 
opportunity  to  judge  of  their  credibility  from  their  appear^ 
ance  on  the  stand;"  and  it  is  argued  with  much  force  that 
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under  these  circumstances  the  appellant  will  be  deprived  of  a 
substantial  right,  secured  to  him  by  the  law  of  the  land,  unless 
this  Court  assumes  to  a  certain  extent  nisi  prius  functions,  and 
examines,  as  an  original  question,  the  sufficiency  of  the  evi- 
dence in  this  case  and  applies  to  it  the  mjore  liberal  tests  of  a 
nisi  prius  Court. 

That  a  party  has  the  legal  right  to  have  the  testimony  in 
his  case  reviewed  by  the  Court  below,  under  the  rules  of  law 
applicable  to  such  a  proceeding,  for  the  purpose  of  determin- 
ing whether  the  verdict  ought  to  be  allowed  to  stand,  canaiot 
be  denied;  but  upon  what  principle  can  it  be  claimed  that  if 
the  lower  Court  should  fail  to  so  review  the  testimony,  the 
functions  of  this  Court  would  thereby  become  enlarged  i  Cer- 
tainly in  such  a  case  the  reason  upon  which  the  rule  of  this 
Court  is  founded  is  not  made  less  cogent  or  persuasive  by 
reason  of  the  supposed  dereliction  of  the  Court  below.  We 
decline  to  decide  between  conflicting  evidence  because  we  are 
cut  ofF  from  the  only  means  through  which  a  decision  can  be 
intelligently  reached  in  such  cases.  If  the  weight  of  evidence 
was  to  be  determined  solely  by  a  count  of  the  witnesses,  and 
the  greater  weight  accorded  to  the  greater  number,  the  reason 
upon  which  our  rule  is  founded  would  be  overcome,  but  we 
know  of  no  other  mode  by  which  that  result  could  be  accom- 
plished. If  then  the  appellauit  has  suflFered  any  wrong  in  the 
respect  named,  we  are  unable  to  see  how  we  can  aiford  a 
remedy.  From  the  very  nature  of  the  question  we  must  solve 
it  upon  the  same  principles  upon  which  like  questions  are 
solved  in  other  cases;  we  can  make  no  distinction  in  favor  of 
the  present  case  because  it  is  impossible  that  a  distinction  can 
be  made. 

In  this  connection  it  is  proper  to  remark  that  the  expression, 
which  has  become  very  common,  that  this  Court  will  not  look 
into  the  evidence,  if  it  is  conflicting,  for  the  purpose  of  deter- 
mining whether  the  verdict  ought  to  stand,  is  not  very  exact. 
On  the  conitrary  we  always  do  look  into  the  evidence  when- 
ever the  point  is  made;  but  if,  upon  a  careful  examination,  it 
appears  that  there  is  a  substantial  conflict,  in  view  of  which, 
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as  presented  to  us,  the  jury  might  find  either  way  without 
beaming  obnoxious  to  the  charge  of  passion,  prejudice,  mis- 
conception OP  caprice,  we  do  not  disturb  the  verdict,  although 
we  might  if  sitting  as  a  jury  find  a  different  verdict;  and  we 
do  this  because  we  are  cut  off  from  those  important  aids  to  the 
attainment  of  a  correct  conclusion  which  the  jury  and  the  Court 
below  find  in  the  appearance  and  general  bearing  of  the  wit- 
nesses. The  rule  in  question  is  applied  only  where  there  is  a 
real  and  substantial  conflict  upon  material  points,  and  has  no 
application  where  the  conflict  is  more  apparent  than  real  or  does 
not  relate  to  controlling  issues. 

To  analyze  the  evidence  in  this  case  and  discuss  its  relative 
credibility  and  weight  would  consume  time  and  space  without 
profit.  After  a  careful  examination  of  the  evidence,  in  which 
we  have  been  most  materially  aided  by  the  exhaustive  analysis 
of  counsel  upon  both  sides,  we  are  fully  satisfied  that  this  is 
eminently  a  case  where  the  verdict  ought  not  to  be  disturbed 
upon  the  ground  alleged.  It  is  sufficient  to  say  generally,  that 
whether  we  look  to  the  evidence  bearing  directly  upon  the  ques- 
tion as  to  whether  there  ever  was  a  grant  made  and  delivered  to 
Kittleman,  or  to  more  remote  facts  and  circumstances  brought 
into  the  case  in  support  of  the  principal  proposition,  we  alike 
find  a  real  and  substantial  conflict  extending  over  the  entire 
field.  Numbers,  it  is  true,  appear  to  be  on  the  side  of  the  plaiiir 
tiff  in  that  part  of  the  field  where  the  principal  issue  is  con- 
tested, but  Ihe  more  perfect  and  satisfactory  faiowledge  of  the 
disputed  facts,  supported  by  ootemporaneous  record  evidence, 
constituting  .(not  to  drop  the  figure)  the  heavier  artillery,  seem 
to  be  with  the  other  side;  while  in  that  part  of  the  field  where 
the  minor  and  auxiliary  issues  are  contested  the  forces  of  the 
plaintiff  seem  to  be  completely  flanked  by  those  of  the  defend- 
ants. Such  being  the  case,  we  cannot  say  that  the  umpires  mu- 
tually chosen  by  the  contesting  parties  have  awarded  the  vic- 
tory to  the  wrong  side. 

We    now  proceed  to  notice  such  exceptions  taken  at   the 
trial  as  counsel  for  appellant  have  not  abandoned.     There  are 
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many  exceptions  contained  in  the  record,  but  they  are  reducible 
into  a  few  general  propositions. 

L    As  to  ''  Becord  £o(^  A  of  Original  Grants." 

Alcaldes'  booh  of  original  grants  as  evidence. 

We  think  the  ruling  of  the  Court  requiring  the  plaintiff  to 
read  the  words  "  not  taken,"  found  in  the  margin  of  the  record 
of  the  alleged  Alcalde  grant  from  Hyde  to  Kittleman,  and  to 
exhibit  the  cross  lines  of  cancellation  to  the  jury,  if  he  used 
the  book  at  all  as  evidence  in  the  case^  was  right.  The  argu- 
ment of  counsel  for  the  appellant  in  support  of  their  excep- 
tion is  grounded  upon  a  false  assumption.  They  lower  "  Book 
A"  to  the  level  of  a  chance  copy  book,  and  strip  it  of  all  its 
character  and  dignity  as  a  public  record  of  the  transactions  of 
a  Government  official  vested  with  the  exercise  of  most  important 
functions,  and  then  seek  to  use  it  upon  a  question  not  then 
before  the  Court  If  the  former  could  be  done,  if  "Book  A 
of  Original  Grants"  could  be  regarded  as  a  mere  chance 
copy  book  of  some  private  individual  who,  for  his  amusement 
or  private  convenience,  had  copied  therein  the  grant  in  ques- 
tion, the  point  made  here  might  be  sustained  had  a  question 
as  to  the  contents  of  the  grant  been  pending  before  the  Court. 
In  such  a  case  upon  proof  that  the  grant  had  been  in  fact  made 
and  afterwards  lost,  and  upon  further  proof  to  the  effect  that 
the  copy  in  the  book  was  in  fact  a  copy  of  such  grant,  the 
book  might  be  received  for  the  purpose  of  proving  the  con- 
tents of  the  grant.  But  that  is  far  from  being  the  case.  Here 
the  plaintiff,  without  attempting  to  show  that  a  grant  to  Kit- 
tleman was  ever  in  fact  made,  commences  by  proving  that  no 
such  grant  can  be  found  after  a  diligent  and  thorough  search 
in  every  place  where  such  a  grant,  if  it  ever  existed,  would 
most  likely  be  found  (thereby  showing,  thus  far  at  least,  that 
in  all  probability  no  such  ^ant  was  ever  made),  and  then 
offers  the  book  in  question  in  evidence.  For  what  purpose? 
It  is  answered,  "  for  the  purpose  of  proving  the  contents  of 
our  grant."     The  reply  is  obvious:  You  have  not  yet  shown 
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that  you  ever  had  a  grant,  and  until  that  has  been  done  there 
can  be  no  question  about  its  contents.  Hence,  at  this  stage 
of  the  case,  it  was  not  receivable  even  in  its  assumed  charac- 
ter for  the  purpose  of  proving  the  contents  of  a  lost  grant;  on 
the  contrary,  it  could  have  been  received  only  in  its  real  char- 
acter of  an  official  record  as  secondary  evidence  of  the  grant 
itself,  showing  that  it  had  in  fact  been  made,  which  was  the 
real  question  in  issue.  Such  being  the  case,  there  can  be  no 
doubt  but  that  the  ruling  of  the  Court  was  correct.  While 
"  Book  A"  showed  that  a  grant  in  form  had  been  made  out,  it 
also  showed  that  it  had  been  cancelled  and  never  delivered  to 
the  grantee.  Before  a  witness  is  allowed  to  take  the  stand 
he  is  sworn  to  tell,  not  the  truth  merely,  but  the  whole  of  it, 
and  we  know  of  no  exception  to  this  rule  in  favor  of  record  or 
docimientary  evidence. 

This  is  not,  as  counsel  seem  to  argue,  the  case  of  an  altered 
or  mutilated  record.  The  words  "not  taken"  and  the  cross 
lines  of  cancellation  are  a  part  of  the  record  itself,  and  not  an 
alteration  or  mutilation  of  it.  At  least  they  must  be  presumed 
to  be  so  until  the  contrary  appears,  for  such  was  the  usual  and 
ordinary  official  mode  of  cancelling  a  grant  which  from  any 
cause  had  never  been  "  taken  out "  or  delivered,  and,  therefore, 
notwithstanding  its  apparent  validity,  null  and  void. 

Tinder  the  thirty-seventh  section  of  the  Act  concerning  con- 
veyances a  mortgage  may  be  discharged  by  an  entry  to  that 
effect  in  the  margin  of  the  record  signed  by  the  mortgagee,  or 
his  personal  representative  or  assignee,  as  the  case  may  be. 
Suppose  suit  is  brought  upon  a  lost  mortgage,  and  the  record 
from  the  Recorder's  office,  with  the  discharge  in  the  margin, 
is  offered  as  secondary  evidence  of  the  existence  of  the  mort- 
gage, would  not  the  entire  record  have  to  go  to  the  jury, 
including  the  discharge?  Such  discharge,  in  the  regular  and 
legal  course  of  business  in  the  Recorder's  office,  has  become  a 
part  of  the  record  and  must  remain  so  for  all  purposes.  The 
presumption  of  law  is,  that  the  discharge  has  been  regularly 
and  honestly  entered,  and  if  fraud  is  alleged  it  cannot  be  pre- 
sumed but  must  be  shown.     If  so,  the  same  rule,  in  view  of 
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the  testimony  as  to  the  custom  and  usage  of  Alcaldes  in  respect 
to  the  cancellation  of  grants,  would  be  applicable  to  the  presr 
ent  case. 

But  admitting,  for  the  sake  of  argument,  that  the  Court 
erred  in  the  particular  under  consideration,  it  was  not  such  an 
error  as  would  justify  us  in  reversing  the  judgment  In  view 
of  the  testimony  of  Hyde  and  Bartlett,  and  perhaps  others,  as 
to  the  mode  of  transacting  business  adopted  by  them  and  other 
Alcaldes,  and  particularly  the  practice  of  entering  grants  in 
"  Book  A  "  and  subsequently  cancelling  them  in  case  the  muni- 
cipal fees  were  not  paid  pr  if  from  any  cause  the  grant  was 
"not  taken  out,"  it  cannot  be  said  but  that  the  words  "not 
taken"  and  the  cross  lines  were  competent  evidence  for  the 
defendants  upon  the  main  question  whether  a  grant  had  ever 
in  fact  been  made.  Such  being  the  case,  it  follows  that  no 
improper  evidence  was  allowed  to  go  to  the  jury,  and  the  bare 
circumstance  that  by  the  ruling  of  the  Court  evidence  was 
brought  to  the  notice  of  the  jury  out  of  its  regular  order  is  no 
ground  for  a  new  trial. 

Evidence  of  an  Alcalde  explaining  entries  on  his  hook. 

II.  The  exceptions  to  the  testimony  of  Hyde  as  to  what 
was  said  and  done  by  himself  and  Bartlett  in  relation  to  the 
cancellation  of  the  record  in  "Book  A"  are  based  upon  the 
ground  that  Kittleman  was  not  present,  and  the  further  ground 
that  the  acts  and  sayings  of  Hyde  and  Bartlett  subsequent  to 
the  delivery  of  the  alleged  grant  to  Kittleman  could  not  oper- 
ate to  defeat  his  rights  thereby  acquired. 

If  we  assume  that  a  grant  was  actually  made  and  delivered 
to  Kittleman  on  the  28th  of  December,  1846,  and  that  the 
title  to  Lot  264  vested  in  him  on  that  day,  and  that  the  defend- 
ants were  attempting  by  the  evidence  in  question  to  show  a 
subsequent  divesture,  we  should  undoubtedly  be  compelled  to 
hold  that  these  exceptions  are  well  taken;  but  that  would  be 
assuming  the  very  point  in  controversy  to  disprove  which  the 
evidence  under  consideration,  in  connection  with  other  evi- 
dence already  given  by  Hyde,  was  offered  by  the  defendants. 
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We  must  not  forget  that  there  was  substantially  but  one  quea^ 
tion-  in^ved  in  this  case,  and  that  was  as  to  whether  Hyde 
had  ever  made  and  delivered  to  Kittleman  a  grant  of  Lot  254. 
Forth©  purpose  of  proving  the  affirmative,  the  plaintiff,  in 
connection  with  other  testimony,  relied  upon  the  record  im 
^^Book  A,"  but  in  the  same  breath  claiming  that  the  words 
"  not  taken"  and  the  cross  lines  there  found  were  a  fraud  upon 
him,  having  been  put  there  subsequent  to  the  time  when,  as 
he  alleges,  the  grant  was  issued  and  the  title  under  it  vested 
in  Kittleman.  To  meet  this  evidence  and  charge  of  fraud,  the 
defendants  first  show  by  Hyde  that  no  grant  was  ever  made 
by  him  to  Kittleman,  and  then  proceed  to  explain  the  alleged 
fraud  by  showing  how  the  record  in  "Book  A"  came  to  be 
made,  and  how  subsequently  it  came  to  be  cancelled,  the  whole 
being  used  for  the  sole  purpose  of  proving  that  no  grant  was 
in  fact  made  and  no  fraud  perpetrated,  and  we  are  imable  to 
perceive  why  it  was  not  competent  for  them  to  do  so. 

Tte  resolution  of  the  Common  Council  of  San  Francisco  of 
March  26th,  1860,  authorizing  the  Alcalde  to  procure  a  book 
into  which  all  grants  in  Book  A  should  be  transcribed  and 
certified  by  the  Alcalde,  and  "  Book  No.  1  of  Certified  Grants,** 
made  in  pursuance  thereof,  in  which  book  all  grants  in  said 
"  Book  A,"  purporting  to  have  been  cancelled  in  a  manner 
similar  to  that  shown  on  the  record  in  said  Book  A,  of  the 
grant  iv  question  were  omitted,  was  admissible  as  tending  to 
show  that  as  early  as  the  making  of  said  Book  No.  1  the  said 
marks  of  cancellation  must  have  existed.  While  this  testimony 
did  not  amount  to  much,  still  we  think  it  was  admissible  as 
corroborative  of  other  testimony,  to  the  effect  that  the  can- 
cellation was  made  prior  to  that  date.  Under  the  instructions 
of  the  Court,  to  the  effect  that  if  the  title  to  the  land  ever  vested 
in  Kittleman  under  the  alleged  grant,  it  could  not  aftenvard  be 
,divested  by  a  mere  cancellation  of  the  records  of  the  Alcalde, 
the  jury  could  not  have  misunderstood  the  effect  which  they 
were  to  give  to  Hyde's  and  Bartlett's  testimony  and  that  of 
<^Book  No.  1  of  Certified  Grants." 

IIT.  The  statements  of  John  Kittleman  made  to  G.   W. 
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Crane  in  1850  or  1851^  after  the  defendbnt  Qanniiighafli  had 
entered  upon  iiie  lot,  as  Kppemrs  iwam  >itfie .  nnmplMiity  nvere 
properlj  caaduded.  We  are  unable  .to  :]peBaBive  '/upon  tdiat 
groond  it  can  be  daimed  that  yittlnimin.  ecn]ld:>Et  that  pnriod 
of  time  manufacture  evideDce  for  :himafrTf  '>or  liis  ^penonal 
rRpveseBElative,  the  plaintiff  m  thda  one. 

IV.  .The  stateflunts  md  acte  of  ThoHas  Sitflemanc'jBQd  Mrs. 
Jones  wecre  alao  propeily  flEZcbzded.  Had  Thamas  riKittleman 
and  Mrs.  Jones  not  been  examined  by  the  defendants,  tiiere 
ooold  be  no  pretense  that  their  lacts  vr  laajiaigB  :c«ald  be 
admitted  as  erklenoe.  Such  being  the  oase,  they  «oald  icEudy 
be  naed  for  the  single  purpose  of  impoaohnent.  For  that 
prnrpoae  the  former  acts  and  Btatemeaats  of  la.  .wktneas  :niay  be 
.given  in  eividence,  but  the  way  iEUist'be:^)0Bpared  by  4i  pBO- 
Tious  focaminatiQai  of  the  witness  iuonelf^aB  io.'mch  aots  and 
statements,  which  was  not  done  in  this  oase.  (1  •Gceenieaf' 
Evidence,  See.  462.) 

We  do  not  think  the  efaargeof  tk^Jbidge  is  abnaouoas  to 
the  dejections  and  critu^sma  of  oounaeL 

Judgment,  aflftrmnd. 

Sawyxb,  J.,  caneurrittg. 

This  cause  was  tried  before  me  while  Juige^of'like  Twelfth 
Judicial  District;  and  not  by  the  Distriet  Juiige  who  dmisd 
tke  new  trial.  When  the  motion  &r^!new  trial  leame  vfp  for 
auegument,  the  eonnsel  for  the  plaintiff  stated  tkat  he  expected 
'.tm  obtain  a  new  trial,  an.  the  ground  that  the  verdict  was 
against  the  evidence,  at  the  same  tine  admitting  that  the 
•«RridBnce  upon  which  the  verdict  of  .the  jury  'wae  rendertd 
«aa  eonilicting,  but  claiming  that  the'  wK^i^^t  of  ««iifenoe:was 
in  hifl  favor.  Thereupon  the  Judgei  imiasatad  to^iooansel'that 
.inaamuch  as  he  did  not  preside  at  the  trial,  and  did  not  see 
-Ae  witnesaes,  or  hare  any  knowisdge  as  to  tirair  appearance 
on  the  stand,  he  should  not  feel  at  libeply  todistasrb  the  ver- 
ifiict  q£  the  jury  unless  some  error  «f  iaw  had  (been  ^ommittad. 
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Upon  such  intimation,  "the  counsel  for  the  plaintiff  deemed 
it  best  to  submit  the  cause  without  argument,  and  the  motion 
for  a  new  trial  was  accordingly  denied/'  Counsel  seem  to 
have  acquiesced  in  this  action  of  the  Court,  and  do  not  appear 
to  have  insisted  that  the  Judge  should  examine  the  testimony, 
or  to  have  excepted  to  the  Jcourse  pursued  They  cannot 
now,  for  the  first  time,  insist  that  the  action  of  the  Judge  in 
intimating  that  he  would  not  weigh  the  ccmflicting  evidence 
was  error. 

But  the  peculiar  circumstances  of  the  case  are  u^ed  as 
reasons  why  this  Court  should  not  confine  itself  to  the  narrow 
limits  recognized  by  its  well  established  rule  as  to  balancing 
conflicting  testimony,  especially  since  one  of  its  Judges  pre- 
sided at  the  trial  in  the  District  Court,  and,  therefore,  is  pos- 
sessed of  those  aids  which  were  wanting  to  the  Judge  who 
denied  a  new  triaL 

In  view  of  these  suggestions  I  deem  it  proper,  without 
attempting  a  discussion  of  the  evidence,  to  briefly  state  the 
conclusion  to  which  my  mind  is  led.  There  had  been  one 
trial  and  counsel  entered  upon  the  final  contest  thoroughly 
prepared  on  every  point.  The  interest  manifested  by  counsel 
was  worthy  the  magnitude  of  the  stake,  and  the  cause  was 
tried  on  both  sides  with  consummate  ability.  If  the  full 
strength  of  the  case  was  not  then  presented  there  is  little  hope 
that  it  ever  will  be  brought  out  I  listened  to  the  entire 
evidence  with  unusual  interest,  and  followed  closely  the 
elaborate  and  eloquent  arguments  of  counsel  before  the  jury, 
where  the  testimony  was  subjected  to  a  masterly  and  thor- 
oughly exhaustive  analysis,  and  its  weighty  credibility  and 
bearing  were  fully  discussed.  I  have  again,  long  since  the 
excitement  of  the  trial  has  passed  away,  read  vdth  care  the 
entire  evidence  in  the  transcript,  and  the  one  hundred  and 
sixty  printed  pages  of  briefs  of  counsel,  in  which  the  argu- 
ment is  again  absolutely  exhausted.  When  the  verdict  was 
rendered  I  was  strongly  impressed  with  the  idea  that  it  was 
justified  by  the  evidence.  And  now,  on  a  more  careful  review, 
after  comparing  and  balancing  the  conflicting  testimony,  and 
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applying  to  it,  so  far  as  I  am  able,  all  the  known  logical  and 
l^al  tests,  with  a  view  of  determining  its  credibility,  and  giv- 
ing to  eaxsh  portion  its  due  weight,  I  am  still  not  only  satisfied 
that  the  testimony  is  such  that  I  should  not,  upon  the  most 
liberal  view  whic^  could  be  taken,  feel  at  liberty,  if  sitting 
as  District  Judge,  to  disturb  the  verdict,  but  also,  if  submitted 
to  me  upon  the  same  evidence  as  an  original  question,  I  should 
feel  compelled  to  find  that  the  grant  was  never  ddivered  to 
Kittleman  —  that  the  document  made  out  never  became  a 
grant  The  verdict,  therefore,  in  my  opinion,  is  fully  sustained 
by  the  evidence. 

Upon  the  questions  of  law  raised  by  appellants,  I  also  con- 
cur in  the  opinion  delivered  by  Mr.  Justice  Sanderson. 

Bhodss,  J.,  dissenting. 

I  dissent  from  the  judgment  on  &e  ground  that  the  instruo* 
tion  of  the  Court  in  respect  to  the  presumption  arising  from 
the  lines  of  cancellation  drawn  across  the  record,  and  the  words 
'^  not  taken ''  written  upon  the  margin  of  it^  is^  in  my  opinion, 
erroneous. 

CuBBXT,  0.  J.,  also  dissenting. 

I  am  of  the  opinion  the  judgment  of  the  Court  below  should 
be  reversed  for  the  cause  assigned  by  Mr.  Justice  Bhodes  for  his 
dissent  from  the  judgment  of  affirmance. 


JOHN  W.  BRUMMAGIM,  AnMiiasTBATOB  of  the  Estatb 
OF  Andbew  J.  King,  Deobasbd,  v.  D.  J.  TALLANT. 

Statuts  or  liiMiTATioNB  ON  Cebtificati  ow  Dbposit. — The  Statnto  oC 
LimitatioDB  b€{?ln8  to  run  against  a  banker's  certificate  of  deposit,  payable 
on  demand,  from  the  date  of  the  same,  and  no  special  demand  is  necessary 
to  pat  It  in  motion. 

Certificate  of  Deposit. — In  snbsiance  and  legal  effect  a  certificate  of  de- 
posit and  promissory  note  are  the  same. 
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ArgviiMikt  for  Appellant. 

Appbai:  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

A.  J.  King,  on  the  8th  day  of  December,  1860,  deposited 
with  Tallant  &  Wilde,  bankers,  two  thousand  dollars,  and  re- 
ceived certificates  of  deposit  therefor  payable  to  his  order  oa 
demand.  The  certificates  were  shortly  after  stolen  from  King^ 
and  Tallant  &  Wilde,  December  27th,  1860,  paid  King  the 
money.  At  the  same  time,  King,  to  indemnify  them,  deUv- 
ered  to  them  three  thousand  dollars  in  six  per  cent  bonds  of 
the  City  and  County  of  San  Francisca  Tallant  &  Wilde  at 
the  same  time  gave  King  a  written  agreement  that  they  were 
to  keep  the  bonds  until  the  certificates  were  found  and  deliv- 
ered up  to  them  to  be  cancelled,  or  were  barred  by  the  Statute 
of  Limitations.  Plaintiff,  who  was  administrator  on  the  estate 
of  King,  on  the  2d  day  of  February,  1866,  demanded  the 
bonds  of  defendant,  who  was  the  surviving  partner  of  the 
firm.  The  defendant  refused  to  deliver  them,  and  this  suit 
was  instituted  July  19t]i,  1865,  for  their  recovery.  The 
defendant  demurred  to  the  complaint.  The  demurrer  was 
overruled.  The  defendant  declined  to  answer,  and  judgment 
was  rendered  for  plaintiff.  The  defendant  appealed,  from  the 
judgment 

Collins  &  Clemments,  for  Appellant 

The  Statute  of  Limitations  does  not  begin  to  run  in  any 
case  until  a  right  of  action  haa  arisen.  {Downes  v.  Phams 
Bomk,  6  Hill,  297;  Story  on  Baihnents,  66,  Sec  88;  Mas- 
zetti  V.  Williams,  1  Bam.  &  Aid.  415;  Chitty  on  Bills,  547,  Ed. 
of  1839 ;  Burr  v.  Walker,  etc,  12  Barb.  301 ;  Lillie  v.  Hoyt, 
5  Hill,  400.)  And  we  contend  that  a  cause  of  action  does  not 
appear  by  the  complaint  to  have  arisen  on  these  certificates 
for  want  of  a  request  to  pay,  or  its  equivalent  Until  a  neglect 
or  refusal  to  pay,  there  can  be  no  breach,  and  there  can  be  no 
right  of  action  ex  cordractu  until  after  a  breach.  (Patterson  v. 
Poindexter,  6  Watts  &  S.  227 ;  Little  v.  BlwrU,  9  Pick.  491 ; 
Piquet  V.  Ctarliss,  1  Sumner,  480.) 
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Clark  £  CcLtpentier,  for  Reepondent. 
By  the  Court,  Saivdebsok,  J. 

The  only  question  which  we  deem  it  necessary  to  notice  in 
this  case  relates  to  the  time  when  the  Statute  of  Limitations 
begins  to  run  against  an  instrum/ent  in  use  among  bankers, 
called  a  certificate  of  deposit.  On  the  part  of  appellant  it  is 
claimed  that  a  demand  and  refusal  to  pay  is  necessary  in  order 
to  put  the  statute  in  motion,  for  the  reason,  as  alleged,  that 
until  there  has  been  a  demand  and  refusal,  there  is  no  breach 
of  the  contract  on  the  part  of  the  banker,  and  consequently, 
until  then,  no  right  of  action  has  accrued  to  the  depositor. 

It  was  held  substantially  Ln  Welton  v.  Adams  £  Company, 
4  Cal.  37,  that  a  banker^s  certificate  contained  all  the  essential 
and  distinctive  elements  erf  a  promissory  note.  Mr.  Justice 
Heydenfeldt,  delivering  the  opinion  of  the  Court,  said:  " The 
common  use  of  this  kind  of  security  is  of  recent  origin,  and 
they  have,  tiberefore,  not  been  made  the  subject  of  judicial 
decision,  as  far  as  I  can  discover.  An  examination  into  their 
specific  character  shows  that,  although  differing  in  form  from 
a  promissory  note,  yet  they  have  all  its  important  incidents. 
Each  contains  a  promise  by  one  person  to  pay  another  person 
absolutely  and  unconditionally  a  certain  sum  of  money,  at  a 
time  specified  therein.  The  rules  of  law,  in  reference  to  all 
securities,  ou^t  to  be  applied  according  to  the  nature  of  the 
security,  and  not  to  be  influenced  by  the  name  by  which  the 
paper  is  commonly  known-  I  have,  therefore,  no  longer  any 
doubt  that  these  certificates  of  deposit  must  be^  so  far  as  nego- 
tiability is  concerned,  placed  upon  the  same  footing  as  promis- 
sory notes." 

Miller  v.  Avstin  et  al,,  13  How.  U.  S.  218,  was  an  action 
by  an  indorsee  against  an  indorser  of  a  banker's  certificate  of 
deposit,  after  demand  and  protest,  as  in  case  of  a  promissory 
note.  The  action  was  brought  in  Ohio,  where,  as  in  this 
State,  it  is  provided  by  statute  that  all  promissory  notes  drawn 
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for  a  sum  certain,  payable  to  any  person  or  otder,  or  to  any 
person  or  his  assigns,  shall  be  n^otiable  by  indorsement.  Mr. 
Justice  Catron,  delivering  the  opinion  of  the  Court,  said :  "  The 
established  doctrine  is,  that  a  promise  to  deliver,  or  to  be  ac- 
countable for,  so  much  money,  is  a  good  bill  or  note.  Here 
the  sum  is  certain  and  the  promise  direct  Every  reason  exists 
why  the  indorser  of  this  paper  should  be  held  responsible  for 
his  indorsee,  that  can  prevail  in  cases  where  the  paper  indorsed 
is  in  the  ordinary  form  of  a  promissory  note;  and  as  such  note, 
the  State  Courts  generally  have  treated  certificates  of  deposit 
payable  to  order;  and  the  principles  adopted  by  the  State 
Courts  in  coming  to  this  conclusion  are  fully  sustained  by  the 
writers  of  treatises  on  bills  and  notes.'* 

In  The  Bank  of  Peru  v.  Famsmorth,  18  HI.  563,  and  Ijaugh- 
lin  V.  Marshall,  19  111.  390,  the  Supreme  Court  of  Illinois 
directly  decided  that  the  instruments  under  consideration  were 
in  fact  and  in  law  promissory  notes  for  the  payment  of  money. 

To  substantially  the  same  effect  are  the  following  cases: 
Carey  v.  McDougald,  7  Ght.  84 ;  Kilgore  v.  BvJMey,  14  Conn. 
362;  Bank  of  Orleans  v.  Merrill,  2  Hill,  295;  Johnson  v. 
Barney  &  Co.,  1  Iowa,  531. 

Citing  some  of  the  foregoing  cases,  Mr.  Parsons,  in  his  work 
on  notes  and  bills  (Vol.  1,  p.  26),  says:  "We  think  this  in- 
stnmient  possesses  all  the  requisites  of  a  negotiable  promissory 
note,  and  ttiat  seems  to  be  the  prevailing  opinion." 

With  the  foregoing  views  we  fully  concur.  The  differences 
between  a  certificate  of  deposit  and  a  promissory  note  are 
merely  formal.  In  substance  and  legal  effect  the  two  instru- 
ments are  the  same;  and  the  former,  notwithstanding  its  name 
and  the  phraseology  in  which  the  consideration  is  expressed, 
must  be  regarded  and  treated  as  a  promissory  note  payable 
on  denumd. 

Such  being  the  character  of  the  instrument,  the  question  as 
to  when  the  Statute  of  Limitations  begins  to  run  is  not  debata- 
ble. It  has  been  held  invariably  that  the  statute  commences  to 
run  against  a  promissory  note  payable  on  demand  from  the  date 
of  the  note,  and  that  no  special  demand  is  necessary  to  put  it 
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in  motion;  which  follows,  from  the  rule,  that  no  demand 
before  suit  is  required  in  order  to  give  a  right  of  action  upon 
a  deiAand  note.  (Angell  on  Limitations,  Chap.  XI.)  This 
latter  rule  is  illc^cal  and  undoubtedly  obnoxious  to  the  criti- 
cism of  Mr.  Chief  Justice  Bronson  in  Dowries  v.  The  Phoemx 
Bank  of  Charleston,  6  Hill,  299,  where  he  said:  "We  are 
reminded  that  when  the  promise  is  to  pay  on  demand,  the 
bringing  of  the  action  is  a  sufficient  demand  ?  If  that  were  a 
new  question,  I  think  the  Courts  would  not  again  fall  into  the 
absurdity  of  admitting  that  there  must  be  a  demand,  and  still 
.holding  that  a  suit  may  be  commenced  without  any  prior 
request.  They  would  eitiier  say  that  no  demand  was  neces- 
sary, or  else  that  it  was  a  condition  precedent  to  the  right  of 
action.  It  is  an  anomaly  in  the  law  that  the  breach  of  the 
defendants'  contract  should  be  made  out  by  the  very  fact' 
of  suing  him  upon  it."  But  such  is  the  rule,  and  the  power 
to  change  it  has  long  since  passed  from  the  Courts.  If  a 
change  is  demanded  it  must  be  sought  elsewhere. 
Judgment  affirmed. 


CAKL  JAHNS  V.  HENEY  W.  NOLTING. 

Bight  to  Posshssion  or  Pkbsonal  Estatb  or  Dbcbased. —  Under  the  Statute 
of  Descents  and  Distributions  in  this  State,  the  title  to  the  personal  estate 
of  the  deceased  vests  in  the  heir,  but  the  administrator  Is  entitled  to  the 
possession  of  the  same,  and  this  right  of  possession  extends  by  relation  hack 
to  the  time  of  the  death  of  the  deceased. 

Action  roB  Wrongful  Taking  of  Personal  Estate  of  Deceased. —  The  ad- 
ministrator may  maintain  an  action  for  the  wrongful  conversion  of  the  per- 
sonal estate  of  the  deceased,  Intermediate  the  death  and  Issuance  of  letters. 

Samb. —  Such  action  may  he  maintained  against  one  who  has  embezxled  or 
alienated  the  personal  estate  of  the  deceased,  without  the  aid  of  section  one 
hundred  and  sixteen  of  the  Probate  Act;  and  said  section  does  not  give  a 
new  right  of  action,  but  merely  Increases  the  damages. 

Same,  where  Complaint  alleges  Embezzlbmbnt. —  If  the  complaint  In  snch 
action  alleges  that  the  defendant  embezzled,  alienated,  and  converted  to  his 
own  use  the  personal  estate  of  the  deceased,  and  prays  for  double  damages, 
the  plaintiff  Is  entitled  to  recover  double  damages,  If  the  proofs  sustain  the 
allegation ;  but  if  the  proofs  of  such  conversion  fail  to  show  that  It  took 
place  Intermediate  the  death  and  the  grant  of  letters,  the  plaintiff's  re- 
covery should  be  as  in  an  ordinary  action  of  trover. 


608  Jahns  v.   Noltino.         [Sup.  C^^ 

Argaraent  for  Appellant. 

Bbction  One  Hundrrd  and  Sixtebn  or  Pbobatb  Act. —  Section  one  hundreai 
and  sixteen  of  the  Probate  Act  does  not  afford  the  exclusWe  remedy  for  am- 
.  bezzllng  and  alienating  the  personal  estate  of  the  deceased,  Intermediate  the- 
death  and  grant  of  letters. 

gAifi:. —  Section  one  himdred  and  sixteen  of  the  Probate  Act  k  n«t  a  penal^ 
but  a  remedial  statute. 

Right  op  Widow  to  givb  away  Pebsonal  Pbopbbtt  of  Deceased. —  A  gift- 
by  the  widow  of  the  deceased  of  personal  property  of  deceased,  Intefviedlate' 
the  death  and  issuance  of  letters  of  adminlstmtlon,  daes  not  confer  npoo  the^ 
donee  either  title  to  or  right  to  the  possession  ot  such  property  am  against, 
the  administrator. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 

City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  tiie  Court 
James  B.  Townsend,  for  Appellant. 

It  was  the  rule,  under  the  old  system  of  pleading,  and  is,, 
with  still  greater  reason,  the  rule  under  the  system  introduced 
by  the  modem  Practice  Acts,  that,  in  actions  founded  on  tort^ 
the  averments  are  divisible,  and  that,  in  order  to  recover,  it  i» 
not  necessary  to  prove  the  whole  of  such  averments,  but  only 
so  much  or  so  many  of  them  as  will  establish  the  plaintiff* 
right  therein  to  some  relief.  (1  Chit.  PI.  386,  387,  392„ 
393;  1  Phil.  Ev.  836,  837;  1  Stark.  Ev.  432,  433,  442- 
Jones  V.  Givin,  Gilb.  Cas.  229;  Weed  v.  8.  8.  Railroad  Go^ 
19  Wend,  540.) 

In  such  cases,  although  the  complaint  or  indictment  might 
allege  such  facts,  yet,  if  the  proof  failed  to  establish  them  oi^ 
the  trial,  judgment  would,  nevertheless,  be  given  for  the  com- 
mon law  measure  of  relief,  or  of  punishment  (1  Comyn\>. 
Dig.,  Action  upon  Stahde,  (C) ;  Paliani  v.  Boll,  W.  Black. 
900;  Farmers*  Turnpike  v.  Coventry,  10  Johns.  389-393; 
Scidmore  v.  Smith,  13  Johns.  322 ;  1  Chit  Crim.  Law,  637- 
638;  2  Hale's  Pis.  Cr.  802;  Hawk.  Pis.  Cr.  Bk.  2  Ch.  25,. 
Sec.  115 ;  Hanoood's  Case,  Style's  Rep.  86.) 

The  gift  of  the  pr<q)erty  by  the  widow  constituted  no  de- 
fense. (Pierey  ▼.  Sabin,  10  Cal.  27 ;  Oreen  v.  Palmer,  15  CaL 
415;  Act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons,  Sftcs,  114,  116,  1^4,  195.) 
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F.  O.  Buchan,  for  Bespondent. 

The  action  is  a  penal  action,  brought  under  section  one  hnn* 
^red  and  sixteen  of  the  Probate  Act.  It  contains  two  counts: 
one  for  embezzling  certain  articles  of  personal  property,  and 
the  other  for  collecting  and  embezzling  certain  rents,  and 
demands  judgment  for  double  the  value  of  the  property  and 
money,  ''  according  to  the  statute  in  such  case  made  and  pro- 
dded/' 

Like  all  penal  statutes,  it  must  be  strictly  construed,  and 
the  case  must  be  clearly  made  out.  (BecJcmim  y.  McKay,  14 
Cal.  152.) 

If  plaintiff  failed  to  make  out  his  penal  action,  he  cannot 
<diange  the  two  counts  into  trover  and  assimipsit,  and  ask  to 
-recover  in  such  forms  of  action. 

There  might  be  an  illegal  taking  or  conversion,  for  which 
^n  ordinary  action  might  be  sustainefi^  but  not  a  penal  aetixm 
:f or  embezzlement 

By  the  Court,  Rhodbs,  J. 

The  plaintiff,  the  administrator  with  the  will  annexed  of 
Berman  Schroeder,  deceased,  alleges  in  the  complaint  that 
:af  ter  the  death  of  Schroeder,  and  prior  to  the  granting  of  the 
letters  of  administration,  the  defendant  "took,  carried  away, 
embezzled,  alienated  and  has  converted  to  his  own  use  certain 
goods,  chattels  and  effects  which  were  of  the  estate  of  the 
"deceased;  also,  that  the  defendant  during  said  time  collected 
and  embezzled  certain  moneys  and  rents  belonging  to  said 
estate,  and  wrongfully  and  unlawfully  intermeddled  with  said 
•estate  and  ordered  the  tenants  to  pay  the  rents  to  no  one  but 
himself,  and  thereby  caused  a  certain  sum  to  be  lost  to  said 
estate,"  and  he  prays  for  judgment  for  double  the  value  of  the 
property  embezzled,  and  the  money  caused  to  be  lost. 

The  Court  foimd  as  facts:  "That  the  defendant  did  not 
embezzle  or  alienate  and  convert  to  his  own  use,  contrary  to 
ihe  statute  m  such  case  viade  and  provided,  all  or  any  of  the 
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goods,  chattels,  effects,  moneys,  rents,  or  other  property  which 
were  of  the  said  Herman  Schroeder,  deceased,  in  his  lifetime, 
as  in  the  complaint  of  the  plaintiff  set  forth,  nor  did  he  unlaw- 
fully interfere  and  intermeddle  with  said  estate,  and  order  the 
tenants  of  the  real  estate  to  pay  the  rents'  thereof  accrued, 
and  which  should  afterwards  accrue,  to  none  but  himself,  and 
did  not  thereby  cause  to  be  lost  to  said  estate  one  hundred 
and  forty-four  dollars,  or  any  other  sum,  as  in  said  complaint 
alleged." 

The  plaintiff  filed  his  exceptions  to  the  finding,  on  the 
ground,  among  others,  that  the  Court  did  not  find  whether, 
during  the  period  mentioned  and  prior  to  the  bringing  of  the 
action,  the  defendant  took,  carried  away  and  converted  to  his 
own  use,  the  goods  and  chattels  mentioned,  but  the  Court 
failed  to  remedy  the  alleged  defect. 

In  denying  the  plaintiff's  motion  for  a  new  trial,  the  Court 
was  of  the  opinion  that  the  action  was  for  embezzlement,  and 
was  brought  under  section  one  hundred  and  sixteen  of  the 
Probate  Act,  which  alone  gave  thfi  plaintiff  a  remedy  for  the 
alleged  vTrong,  and  that  under  the  allegations  of  the  complaint, 
the  plaintiff  was  not  entitled  to  recover  for  the  wrongful  con- 
version, as  in  the  action  of  trover  at  conMnon  law  —  that  he 
must  prove  the  embezzlement  or  fail  in  the  action.  The  coun- 
sel for  the  defendant  holds  to  the  same  views,  and  offers  as  a 
further  reason  why  the  plaintiff  could  not  recover,  as  in  trover, 
upon  the  complaint  in  the  cause,  that  the  action  given  by  sec- 
tion one  hundred  and  sixteen  is  a  penal  action. 

Right  of  admirdstrator  to  personal  property  of  estate. 

It  is  well  settled  that  under  our  probate  system,  the  admin- 
istrator is  entitled  to  the  possession  of  the  personal  estata  of 
the  deceased  until  disposed  of  in  the  course  of  administration. 
(Beckett  v.  Selover,  7  Cal.  238 ;  Meeks  v.  Hahn,  20  Cal.  627.) 
At  common  law  the  title  vested  in  him,  but  under  the  Statute 
of  Descents  and  Distributions  of  this  State,  the  title  vests  in 
the  heir.  At  common  law  the  title  vested  in  the  administra- 
tor, by  relation,  at  the  time  of  the  death  of  the  deceased ;  and. 
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under  the  system  in  force  here,  the  administrator's  control  of 
the  property,  by  relation,  extends  back  to  the  same  point  of 
time,  and  he  is  deemed  in  law  from  that  time  to  have  the  pos- 
session, or  to  be  entitled  to  the  possession  of  the  personal 
property,  as  the  case  may  require.  The  administrator,  may, 
therefore,  institute  an  action  in  the  nature  of  the  action  of 
trover,  in  his  own  name — his  special  property  being  sufficient 
for  that  purpose  —  against  a  person  who,  after  the  death  of  the 
deceased,  and  before  the  issuing  of  the  letters  of  administra- 
tion, converts  to  his  own  use  the  personal  property  of  the  es- 
tate of  the  deceased^  His  right  of  action  in  such  case  is  the 
same  as  in  case  of  a  conversion  after  his  appointment  as  admin- 
istrator. 

Embezzlement  of  property  of  estate. 

To  embezzle,  as  the  term  is  employed  in  section  one  hundred 
and  sixteen,  is  to  fraudulently  appropriate  to  one's  own  use,  or 
conceal  the  effects  of  the  estate  which  such  person  has  in  his 
possession ;  and  to  alienate,  signifies  to  wrongfully  transfer  such 
property  to  another.  Such  embezzlement  or  alienation  is  a 
wrongful  conversion  of  the  property,  for  which  an  action  of 
trover  was  maintainable  at  common  law.  An  actioxx  of  the 
nature  of  an  action  of  trover  may  be  brought  by  the  adminis- 
trator, without  the  aid  of  section  one  hundred  and  sixteen, 
against  any  person  who  has  embezzled  or  alienated  the  per- 
sonal property  of  the  estate,  prior  to  the  grant  of  adminis- 
tration; and  that  section  does  not  give  a  new  right  of  action, 
nor  create  a  remedy  where  one  did  not  previously  exist,  but 
it  merely  increases  the  measure  of  damages,  in  case  the  toiv 
tious  conversion  has  been  committed  at  a  particular  time  when 
the  property  is  peculiarly  exposed  to  loss  —  that  is,  the  time 
intermediate  the  death  of  the  deceased  and  the  issuing  of  the 
letters  of  administration. 

Action  by  admirdstralor  for  embezzlement  of  personal  property 

of  estate. 

The  position  that  section  one  hundred  and  sixteen  affords 
the  exclusive  remedy  for  embezzling  and  alienating  the  effecia 
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of  the  deceased,  intermediate  the  death  of  the  deceased  and 
the  grant  of  administration,  cannot  be  maintained,  nnless  that 
section  can  be  held  to  be  a  penal  statute;  and  it  is  not  im- 
proper to  add  that,  if  it  should  so  be  held,  it  would  not  nec- 
essarily follow  that  the  remedy  was  exclusive;  for  the  right 
of  action  existing  for  the  conversion,  independently  of  that 
section,  it  mi^t  well  be,  that  the  remedy  was  cumulative  The 
distinctions  between  penal  and  remedial  statutes,  are  not  al- 
ways clearly  marked,  nor  are  the  authorities  quite  harmonious, 
where  statutes  very  similar  in  their  purpose  and  general  terms 
have  been  under  review.  A  penal  statute  is  one  that  imposes  a 
penally,  or  creates  a  forfeiture  as  the  punishment  for  the 
neglect  of  some  duty,  or  the  commission  of  some  wrong,  that 
concerns  the  good  of  the  public,  and  is  commanded  or  prohibited 
by  law.  The  law,  generally,  first  prescribes  what  ahall  or 
shall  not  be  done,  and  then  declares  the  penalty.  Its  primary 
object  is  punishment,  and  to  deter  others  from  offending  in  like 
manner,  though  it  may  give  the  penalty,  or  some  portion  of  it| 
to  the  person  who  may  prosecute  the  action.  (Reed  v.  North' 
field,  13  Pick.  94;  the  Suffolk  Bank  v.  the  Worcester  Bank,  5 
Pick.  106 ;  Frohock  v.  Pattee,  38  Maine,  103 ;  Bayard  v.  Smith, 
17  Wend.  88;  Sedg.  Stat  and  Const  Law,  390.) 

In  this  case,  the  public  are  not  more  interested  than  they 
are  in  every  action  for  a  tort  prosecuted  for  the  benefit  of  a 
private  party,  nor  do  the  damages  authorized  by  the  statute 
partake  of  the  nature  of  the  punishment  for  an  offense,  in  a 
greater,  degree  than  in  every  case  where  by  the  common  law 
or  the  statute  a  recovery  beyond  the  actual  injury  sustained 
is  permitted.  In  Beed  v.  Northfield,  supra,  which  was  brought 
for  an  injury  caused  by  a  defect  in  the  highway — the  statute 
giving  double  damages  —  Mr.  Chief  Justice  Shaw  said  that  all 
damages  for  neglect  or  breach  of  duty  operated  to  a  certain 
extent  as  punishment,  and  that  though  the  law  gave  the  per- 
son injured  enhanced  damages,  they  were  recoverable  to  hia 
own  use  and  as  indemnity  for  the  injury  sustained.  In  Beck- 
man  v.  McKay,  14  Cal.  250,  the  Court  considered  the  action. 
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"which  was  brought  under  section  one  hundred  and  sixteen  of 
the  Probate  Act,  as  in  the  nature  of  an  action  of  trover  and 
conversion. 

The  statutes  of  this,  as  well  as  those  of  other  States,  present 
many  instances,  in  which  no  new  rights  of  action  or  remedies 
for  private  injuries  are  created,  but  the  damages  authorized  to 
be  recovered  are,  by  those  statutes  enhanced.  Such  is  the 
case  in  respect  to  sections  two  hundred  and  fifty  and  two  hun- 
dred and  fifty-one  of  the  Practice  Act,  which  provide  respect- 
ively, that  in  certain  actions  for  waste,  and  actions  for  cutting 
down  and  injuring  timber,  etc.,  the  plaintiffs  shall  be  entitled 
to  treble  damages;  but  those  statutes,  like  the  one  under  con- 
sideration, are  not  penal,  but  are  remedial. 

The  action  being  substantially  the  action  of  trover,  where 
the  plaintiff  has  averred  the  facts  entitling  him  to  recover  dam- 
ages according  to  the  measure  as  enhanced  by  the  statute  and 
has  claimed  the  same  in  his  prayer  for  relief,  they  should  be 
awarded  to  him  accordingly,  if  the  evidence  sustains  the  alle- 
gations of  the  complaint;  and  if  he  fails  to  prove  the  allega- 
tions which  bring  the  case  within  the  statutory  rule  of  dam- 
ages, but  sustains  the  issues  upon  the  remaining  allegations, 
the  recovery  should  be  as  in  ordinary  actions  for  trover  and 
conversion.  The  Court  below  should  therefore  find  upon  the 
other  issues  in  the  case,  although  the  finding  may  have  been 
against  the  plaintiff,  as  to  the  alleged  time  of  the  conversion 
of  the  property  —  the  time  between  the  death  of  the  deceased 
and  the  grant  of  letters  of  administration. 

The  defendant  introduced  evidence  showing  a  gift  of  por- 
tions of  the  property  in  controversy,  by  the  widow  of  the 
deceased  to  the  defendant  and  the  brothers  of  the  deceased. 
The  widow  is  authorized  by  section  one  hundred  and  twenty 
of  the  Probate  Act  "to  remain  in  possession  of  the  home- 
stead and  of  all  the  wearing  apparel  of  the  family,  and  of  all 
the  household  furniture  of  the  deceased,"  until  letters  have 
been  granted  and  the  inventory  returned;  and  the  statute 
confers  upon  her  no  other  or  further  right  in  or  control  over 
VOL.  XXIX.— 3a 
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the  personal  estate,  until  it  is  set  over  to  her  by  the  exe<3utor 
or  administrator,  by  order  of  the  Probate  Court  or  according 
to  the  provisions  of  the  will.  The  all^d  gift  was  made 
before  the  grant  of  the  letters  of  administration,  and  of  course 
the  property  could  not  at  that  time  have  been  delivered  to 
her  by  the  administrator,  and  it  is  impossible  to  see  how  a 
gift  of  the  property  by  her,  at  that  time,  could  confer  upon 
the  defendant  either  title  or  right  to  the  possession  of  the 
property,  as  against  the  administrator.  Sections  one  hundred 
and  fourteen  and  one  hundred  and  ninety-four  of  the  Probato 
Act  authorize  and  require  the  executor  or  administrator  to 
take  into  his  possession  all  the  estate  of  the  deceased,  and  his 
right  in  this  respect  cannot  be  defeated  by  any  attempted 
transfer  by  the  heir  or  the  legatee. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial. 


JOSEPH  GARWOOD  v.  HENRIETTA  M.  GARWOOD. 

Who  uay  Contbst  Account  of  Administbatob. —  The  right  to  appear  In  a 
Probate  Court  and  contest  the  account  of  an  administrator  la  restricted  to 
persons  who  are  interested  in  the  estate. 

INTBBEST  OF   PBBSON  ASKINQ  TO  CONTBST  ADMINI8TBAT0B*B   ACCODNT. If 

there  is  a  reasonable  doubt  as  to  whether  a  person  who  applies  to  be  allowed 
to  contest  the  account  of  an  administrator  has  any  interest  in  the  estate, 
that  doubt  should  be  resolved  in  favor  of  the  applicant. 
Bamb. —  However  remote  or  contingent  the  interest  of  a  person  may  be,  who 
asks  to  be  allowed  to  contest  an  administrator's  account,  his  right  to  contest 
should  not  be  denied. 

BVIDBNCB    AB    TO    INTEBBST    OF    ONB    CONTESTING    AD1CINISTBAT0B*S    ACCOUNT. 

The  Probate  Court  is  not  bound  by  the  statement  in  the  petition  of  an  ap- 
plicant to  contest  an  administrator's  account,  that  he  has  an  interest  Id 
the  estate,  but  may  take  testimony  as  to  whether  he  has  any  interett 

Pabol  Testimony  to  identify  Pbbsonb  named  in  a  Recobd. —  When  a 
record  of  a  former  Judgment  is  admitted  in  evidence,  parol  testimony  is  also 
Admissible  to  show  the  Identity  of  the  parties  named  in  the  record  with 
those  named  In  the  pending  action. 

Identity  of  Names  shows  Identity  of  Pebsons. —  When  a  former  Judgment 
is  received  In  evidenoe,  the  identity  of  the  names  in  the  Judgment  with 
those  in  the  pending  action  is  prima  fade  sufficient  to  establish  the  identity 
of  persons. 

Judgment  of  Pbobate  Coubt  on  Issuance  of  I^ettrrs  of  Administba- 
TiON. — Where  the  husband  dies  without  living  issue,  and  leaves  his  wife 
pregnant,  and  she  is  afterwards  delivered  of  a  child,  and  then  applies  for 
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letters  of  admlnlttmtlon  upon  the  estate  of  the  child,  and  the  father  of  the 
deceased  contests  the  Issuance  of  letters  on  the  ground  that  the  child  was- 
not  born  alive,  and  the  issue  is  tried,  and  the  Probate  Court  finds  that  thei^ 
child  was  bom  aliye,  and  grants  the  letters,  the  Judgment  of  the  Probate* 
Court  is  evidence  upon  the  question  as  to  whether  the  child  was  still-born,  in 
A  subsequent  application  of  the  father  of  deceased  to  contest  the  account  of 
the  administrator,  and  is  conclusive  upon  that  question. 

DocTBiNB  OF  res  adjudicata  applies  to  Pbobatb  Codrts. —  The  doctrine  of  res 
ad  judicata  applies  to  Judgments  and  decfees  of  the  Probate  Court  as  well  as 
to  those  of  any  other  Judicial  tribunal. 

Bulb  as  to  Conclusiveness  of  Judgments. —  The  rule  that  a  Judgment  of  a 
Court  having  Jurisdiction  directly  upon  the  point  in  controversy  is  as  a  plea, 
a  bar,  and  as  evidence  conclusive  between  the  same  parties  and  their  privies, 
Is  restricted  to  facts  directly  in  Issue,  and  does  not  embrace  facts  which 
may  be  in  controversy  but  rest  la  evidence. 

Appeal  from  the  Probate  Court,  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Coujrt 

Sloan  (6  Provines,  for  Appellant. 

The  record  of  the  proceedings  in  the  matter  of  the  estate  of 
Joseph  M.  Garwood,  deceased,  was  not  conclusive  in  this  case 
that  Joseph  M.  Garwood  was  bom  alive;  nor  that,  if  bom 
alive,  he  was  the  son  of  Joseph  S.  Garwood.  {Blcu^hham's 
Case,  1  Salkeld,  290;  Hibshman  v.  DvXlehan,  4  Watts,  190- 
192;  Duchess  of  Kingston's  Case,  2  S.^Lead.  Cas.  424-433.) 

W.  &  C.  Bartlett,  for  Respondent. 

The  Court  did  not  err  in  hearing  evidence  as  to  the  interest 
of  the  applicant  in  the  estate  of  Joseph  S.  Garwood,  deceased. 
(Dayton  on  Surrogate,  8  Ed.  488 ;  Oratacap  v.  Phyfe,  1  Barb. 
Ch.  485 ;  1  Brad.  Sur.  Rep.  29 ;  1  Starkie  on  Ev.  188 ;  1  Green, 
on  Ev.,  Sec  538;  2  Smith's  Leading  Cases,  439;  4  Phil,  on 
Ev.,  C.  &  H.'s  Notes,  Part  II,  Note  26.) 

Parol  proof  was  admissible  to  connect  the  record  with  the 
present  proceedings.  {Campbell  v.  Bates,  3  Com.  173;  Young 
v.  Bunnell,  2  Hill,  478 ;  Coit  v.  Zeigler,  16  Sargt.  &  Rawle, 
282-285;  Cortzer  v.  Bv^eU,  16  lb.  81  j  4  Phil,  on  Ev.,  0.  & 
H.'s  Notes,  14,  22,  and  84.) 
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The  record  in  the  matter  of  the  estate  of  Joseph  M.  Gar- 
wood, deceased,  is  oonclusive  proof  in  these  proceedings  of 
the  fact  that  said  Joseph  M.  Garwood  was  bom  alive.  (Estate 
of  Emma  Hughes,  1  Brad.  Sur.  Eepts.  103;  Parker  v. 
Standish,  3  Pick.  288 ;  Young  v.  Black,  7  Oranch,  565 ;  Mil- 
ler V.  Mamiee,  6  Hill,  114;  Eadman  v.  Cooper,  15  Pick.  276; 
GardruRr  v.  Buckhee,  8  Cowen,  120;  Perkins  v.  Walker,  1& 
Vt.  144;  Hayes  v.  Oudyhunst,  1  Jones,  221;  LoAwence  v. 
Vernon,  3  Snniner,  20;  White  v.  Coatsworth,  2  Selden,  137; 
2  Smith's  Leading  Cases,  H.  &  W.'s  Notes,  5th  Am.  Ed.  674; 
4  Phil,  on  Ev.,  C.  &  H.'s  N'otes^  Note  12.> 

By  the  Court,  S-iNDBEaoN,  J. 

This  is  an  appeal  from  an  order  of  the  Probate  Oonrt  of  the 
City  and  County  of  San  Francisco,  denying  to  Joseph  Garwood 
the  right  to  appear  and  contest  the  settlement  of  the  first 
annual  account  of  Henrietta  M.  Garwood  as  administratrix  of 
the  estate  of  her  husband,  Joseph  S.  Garwood,  deceased. 

The  facts  of  the  case  are  substantially  as  follows: 

On  the  22d  of  February,  1863,  Joseph  S.  Garwood  died 
intestate,  seized  and  possessed  of  real  and  personal  prc^rty  iu 
this  State  of  considerable  value,  leaving  him  surviving  his 
wife,  Henrietta  M.  Garwood,  the  respondent  in  this  case,  but 
leaving  no  issue  then  bom. 

On  the  10th  of  March,  1863,  letters  of  administration  upon 
the  estate  of  the  said  intestate  were  issued  by  the  Probate 
Court  of  the  City  and  County  of  San  Francisco  to  the  said 
Henrietta  M.  Garwood. 

i  At  the  time  of  her  husband's  death  Henrietta  M.  Garwood 
was  pregnant,  and  afterwards  (on  the  18th  of  March,  1863)' 
gave  birth  to  a  male  child,  called  in  this  case  Joseph  M.  Gar- 
wood. This  child,  if  bom  alive,  died  immediately,  or  soon 
after  his  birth.  Assuming  that  the  diild  was  bom  alive,  and 
that  he  died  seized  and  poesessed  of  real  and  personal  prop- 
erty, his  mother  applied  to  the  Probate  Court  for  letters  of 
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administration  upon  his  estate.  Her  application  was  by  peti- 
tion in  the  usual  form,  and  was  contested  by  Joseph  Garwood, 
the  appellant  in  this  case,  who  alleged  that  he  was  the  father 
of  Joseph  S.  Garwood,  deceased,  and  that  the  said  Joseph 
S.  Garwood  died  without  issue,  leaving  him  surviving  his 
widow,  the  said  Henrietta  M.  Garwood,  and  that  there  never 
was  in  being  any  such  person  as  Joseph  M.  Garwood,  aa 
alleged  in  the  application  of  letters  of  administration,  and 
therein  claimed  to  be  the  son  of  the  said  Henrietta  M.  Gar- 
wood. 

Upon  the  issue  thus  formed,  as  to  whether  Joseph  M.  Gar- 
wood was  alive  when  bom,  a  trial  was  had  in  the  Probate 
Court  and  witnesses  were  called  and  examined,  both  parties 
appearing  by  counsel,  and  thereafter,  on  the  23d  of  Septem- 
ber, 1863,  all  parties  being  present,  in  person  or  by  counsel, 
the  Court  filed  its  finding  of  facts  and  conclusions  of  law,  to 
the  effect,  among  other  things,  that  the  child  Joseph  M.  Gar- 
wood was  bom  alive  and  died  seized  and  possessed  of  real  and 
personal  estate,  and  that  the  respondent,  Henrietta  M.  Gar- 
wood, was  entitled  to  the  administration  of  said  estate ;  and  it 
was  ordered  that  the  appellant's  objections  to  her  appoint- 
ment as  administratrix  be  held  for  naught  and  that  letters  of 
administration  be  issued  to  her,  which  was  accordingly  done. 
All  of  which  appears  of  record.  No  appeal  was  taken  and  the 
time  for  such  a  step  had  passed  prior  to  the  institution  of  the 
proceedings  at  bar. 

Subsequently,  on  the  5th  day  of  September,  1864,  Henri- 
etta M.  Garwood  filed  her  first  annual  account  as  administra- 
trix of  her  deceased  husband,  Joeeph  M.  Garwood,  and  a  day 
was  appointed  for  its  examination  and  settlement;  at  which 
time  the  appellant,  Joseph  G^arwood,  appeared,  and  by  peti- 
tion in  writing,  asked  to  be  allowed  to  contest  the  account, 
alleging  among  other  things  that  he  was  interested  in  the 
estate  of  the  said  Joseph  S.  Garwood,  deceased;  that  he  was 
the  father  and  heir-at-law  of  the  said  Joseph  S.  Garwood ; 
that  the  said  Joseph  S.  Garwood  died  without  issue  except 
that  a  posthumous  child  was  bom  to  him  but  was  not  bom 
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alive.  So,  whether  he  was  so  interested  in  the  estate  of 
Joseph  S.  Garwood,  so  far  as  there  was  any  controversy, 
depended  entirely  upon  the  question  of  fact  as  to  whether 
Joseph  M.  Garwood  was  bom  dead  or  alive. 

This  application  of  Joseph  Garwood  to  be  allowed  to 
appear  and  file  exceptions  to  and  contest  the  account  of  the 
said  Henrietta  M.  Garwood,  was  resisted  by  her,  who  pleaded, 
in  bar  of  his  alleged  right,  the  finding  and  judgment  of  the 
Court  in  the  matter  of  her  application  for  letters  of  adminis- 
tration upon  the  estate  of  her  son,  Joseph  M.  Garwood,  above 
referred  to,  specially  alleging  that  the  fact  as  to  whether 
Joseph  M.  Garwood  was  bom  alive,  was  directly  in  issue  and 
litigated  between  the  present  parties  in  that  proceeding. 
Upon  the  issues  thus  formed  a  trial  was  had.  Upon  the 
question  as  to  whether  Joseph  M.  Garwood  was  bom  alive, 
the  respondent  offered  in  evidence  the  record  in  her  applica- 
tion for  letters  of  administration  upon  his  estate,  and  claimed 
that  the  same  was  conclusive  upon  that  question.  This  evi- 
dence was  objected  to  by  the  appellant,  but  was  admitt(»d  by 
the  Court  and  held  to  be  conclusive  of  the  question  as  to 
vliether  the  child  was  bom  alive,  but  as  having  no  further 
effect  The  respondent  then  offered  evidence  of  her  marriage 
with  the  intestate  and  that  the  said  child  was  the  lawful  issue 
of  that  marriage,  (which  last  fact  was  admitted  by  the  appel- 
lant,) and  also  evidence  of  the  identity  of  the  parties  con- 
cerned, which  was  also  excepted  to  by  the  other  side.  Ifo 
evidence  was  introduced  by  the  appellant.  The  Court  found 
that  the  appellant  had  no  interest  in  the  estate  of  Joseph  S. 
€krwood;  and  so  his  petition  was  denied  and  hence  this 
appeal. 

Contesting  account  of  an  administrator. 

It  is  first  claimed  that  the  Court  below  erred  in  allowing 
the  right  of  the  appellant  to  appear  and  contest  the  correct- 
ness, legal  or  actual,  of  the  account,  to  be  questioned  at  all 
by  the  administratrix,  because,  as  it  is  alleged,  the  sworn 
petition  of  the  appellant  was  of  itself  sufficient  to  establish 
his  right  to  do  so  without  further  inquiry. 
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In  support  of  this  proposition  counsel  who  have  charge  of 
the  appellant's  case  have  failed  to  produce  any  authority^ 
and  when  we  remember  that  they  are  distinguished  for  their 
industrj-  and  never  fail  to  fortify  their  points  by  authority 
whenever,  by  the  most  patient  research,  such  authority  can 
be  found,  we  may  well  doubt  if  adjudged  cases  exist  by  which 
the  position  in  question  can  be  sustained.  But  be  that  as  it 
may,  we  are  satisfied  that  the  point  in  question  is  without 
merit  on  the  score  of  principle.  The  language  of  the  two 
hundred  and  thirty-fourth  section  of  the  Probate  Act  is,  "  that 
any  person  interested  in  the  estate  may  appear  and  file  excep- 
tions in  writing  to  the  account  and  contest  the  same,"  not  that 
any  person  that  way  inclined  may  do  so. 

It  is  the  duty  of  the  Court  to  carefully  scrutinize  the  accounts 
of  executors  and  administrators  and  correct  all  errors  founded 
in  law  or  fact ;  and  it  is  the  right  of  all  the  creditors  and  dis- 
tributees of  the  estate  to  be  present  and,  if  so  disposed,  con- 
test the  same;  but  tlie  right  so  to  do  is  expressly  restricted  to 
them.  There  is  in  this  respect  no  distinction  between  this 
and  like  cases  and  other  suits  or  legal  proceedings.  The  rule 
is  imiversal  in  all  legal  proceedings  that  parties  not  interested 
liav«  no  concern  in  them  and  cannot  be  allowed  to  intermeddle.- 
If,  then,  a  party  seeks  to  interpose  and  participate  in  or 
originate  a  judicial  controversy,  and  his  right  to  interfere  is 
denied,  the  first  duty  cast  upon  the  Court  is  to  determine 
whether  such  person  has  any  interest  whatever  in  the  subject 
matter  pending  before  it,  and  if  it  turns  out  he  has  none,  he 
must  be  declared  an  intruder  and  excluded  from  any  further 
participation. 

Suppose  the  administratrix  in  this  case  had  denied  the  right 
of  the  appellant  to  intermeddle,  upon  the  ground  that  he  was 
not  the  person  whom  he  represented  himself  to  be,  but  was 
an  impostor,  falsely  representing  himself  to  be  the  father  and 
heir-at-law  of  the  intestate  —  could  there  have  been  any  doubt 
as  to  the  power  and  duty  of  the  Court  in  the  premises  ?  We 
think  not.  A  contrary  rule  might  lead  to  gross  abuses,  with- 
out any  corresponding  advantages,  and  would  entirely  subvert 


620  Gakwood  v.  Garwood.  [Sup.  Cr. 

Opinion  of  the  Court  —  Sanderson,  J. 

» ■  ■ 

all  our  notions  of  the  orderly  conduct  of  judicial  investiga- 
tions. Such  investigations  are  sufficiently  guarded  when  con- 
iincd  to  the  inspection  and  participation  of  those  who  are 
actually  intereetedi  in  the  result. 

Doubtless,  in  a  case  like  the  present,  which  is  to  a  certain 
extent  a  preliminary  proceeding,  the  question  rests  very  much 
in  the  discretion  of  the  Court,  and  any  doubt  as  to  the  ques- 
tion of  interest  ought  to  be  resolved  in  favor  of  the  petitioner; 
and  however  remote  or  contingent  his  interest  may  be,  or,  in 
other  words,  if  he  has  the  appearance  of  an  interest,  his  right 
to  contest  ought  not  to  be  denied.  (Dayton  on  Surrogates, 
452.)  But  the  Court  undoubtedly  has  the  power  to  det;ermine 
the  question  of  interest,  if  controverted,  and  is  not  bound  to 
accept  as  conclusive  the  ex  parte  statement  of  the  party  claim- 
ing the  right  to  contest.  The  Court  may  therefore  not  only 
take  testimony  for  the  purpose  of  determining  the  question, 
but  in  our  judgment  is  bound  to  do  sa  Whatever  discretion 
the  Court  may  have  in  the  premises  ought  not  to  be  exercised 
until  after  the  evidence  is  in.  If  then  it  be  doubtful  whether 
the  party  is  interested,  the  Court  should  allow  him  to  appear, 
but  not  otherwise. 

Judgment  of  Probate  Court  on  appointment  of  administrator 
as  evidence,  and  as  a  bar  on  the  issues  there  tried. 

But  the  more  important  question  involved  in  the  case  relates 
to  the  admissibility  of  the  record  in  the  matter  of  the  estate  of 
Joseph  M.  Garwood,  for  the  purpose  of  proving  that  he  was 
bom  alive. 

So  far  as  the  admissibility  of  the  parol  evidence  offered  in 
connection  with  the  record  for  the  purpose  of  establishing  the 
identity  of  the  parties  named  in  that  record  with  those  named 
in  the  record  in  the  case  pending  before  the  Court,  there  can 
be  no  doubt,  although  in  our  judgment  such  evidence  was  not 
needed,  for  the  identity  of  the  names  was  prima  facie  sufficient 
to  establish  the  identity  of  the  persons.  (Carleton  v.  Towns- 
end,  28  Cal.  219;  People  v.  Thompson,  28  Cal.  214.)  The 
effect  of  the  evidence  was  not,  as  suggested  by  counsel,  to  add 
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to  the  record^  but  mfirelj  to  show  its  oonnectioci  with  the  pend- 
iiig  ocHLtroveny  by  establiahisg  the  identity  of  the  parties  and 
the  subject  matter.  In  that  respect,  whatever  the  record  fails 
to  demonstrate  may  be  shown  by  evidenoe  aliunde.  {Oray  v. 
Dougherty,  S6  CaL  272.) 

We  are  of  the  opinion  that  the  finding  and  judgment  of  the 
Court  in  the  matter  of  die  application  of  the  respondent  for 
letters  of  administration  upon  the  estate  of  her  son  Joseph  M. 
Garwood  were  competent  evidence  upon  the  question  as  to 
whether  he  was  stiUrbomy  and  that  the  same,  never  having 
been  reversed,  were  cosKslusive  upon  that  question,  upon  the 
well  established  principle  that  matters  which  have  been  once 
judicially  determined  cannot  be  again  drawn  into  controversy 
between  the  samto  parties^ 

The  judgment  of  a  Court  having  jurisdiction  directly  upon 
ihe  point  in  controversy  ia^  as  a  plea,  a  bar;  and  aa  evidence, 
competent  and  cachdusive  as  between  the  same  parties  and 
their  privies;  not  only  where  the  subject  matter  is  in  all  re- 
spects the  same,  but  where  the  point  comes  incidentally  in 
question  in  relation  to  a  different  matter.  {Gray  v.  Dougherty, 
26  Cal.  272;  GapeHon  v.  ScknUdt,  26  Cal.  493.)  This  rule, 
hoAvever,  is  restricted  to  facts  directlv  in  issue,  and  does  not 
embrace  facts  which  may  be  in  controversy,  but  rest  in  evi- 
dence and  are  merely  collateral.  A  fact  or  matter  in  issue  is 
that  upon  which  the  plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  in  his  pleadings,  while  collateral  facts 
are  such  as  are  offered  in  evidence  to  establish  the  matters  or 
facts  in  issue;  and  notwithstanding  they  may  be  controverted 
at  the  trial,  they  do  not  come  within  the  rule.  (King  v.  Ghdse, 
16  K  Hamp.  16.) 

This  doctrine  of  res  adjudicata  applies  to  the  judgment  and 
decrees  of  the  Probate  Court  as  well  as  to  those  of  any  other 
judicial  tribunal.  (2  Smith's  Leading  Cases,  622,  et  sequens; 
Blackhom's  Gase,  1  Salkeld,  290.) 

That  the  fact  whether  Joseph  M.  Garwood  was  born  alive 
or  not  was  directly  put  in  issue,  tried  and  found  in  the  matter 
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of  the  application  for  letters  of  administration  upon  his  estate, 
does  not  admit  of  debata  It  is  apparent  upon  the  face  of  the 
record,  without  the  aid  of  evidence  aliunde.  It  was  not  only 
expressly  put  in  issue  by  the  petition  and  remonstrance,  but 
it  was  necessarily  the  controlling  issue  in  the  case.  Moreover, 
it  was  the  only  issue  about  which  there  was  any  controversy, 
and  lay  at  the  foundation  of  the  jurisdiction  of  the  Court, 
which  has  jurisdiction  over  the  estates  only  of  such  persons 
as  are  dead,  and  it  cannot  be  said  that  a  person  has  died  who 
was  never  in  esse.  It  was,  therefore,  not  only  a  fact  in  issue, 
but  the  principal  fact  upon  which  the  result  of  the  proceed- 
ings then  before  the  Court  depended.  It  was  not  only  a  ques- 
tion which  the  Court  had  jurisdiction  to  try,  but  it  was  a  ques- 
tion which  the  Court  ex  necessitate  rei  was  compelled  to  deter- 
mine before  a  judgment  could  be  pronounced.  It  being  so,  and. 
the  parties  being  the  same  in  both  proceedings^  we  have  a  case 
clearly  within  the  rule  under  consideration. 

This  case  is  readily  distinguishable  from,  Blackham's  Case, 
1  Salkeld,  290,  cited  by  counsel  for  appellant  That  was 
trover.  The  plaintiff  proved  the  goods  to  have  been  in  hia 
possession,  and  to  have  been  taken  away  by  the  defendant 
The  defendant  proved  the  goods  to  have  belonged  to  one  Jane 
Blackham  in  her  lifetime,  and  that  he  had  taken  out  letters  of 
administration  on  her  estate,  and  so  was  entitled  to  the  posses- 
sion of  the  goods.  Thereupon  the  plaintiff  proved  that  some 
few  days  before  her  death  Jane  Blackham  was  actually  mar- 
ried to  him.  The  foregoing  is  a  full  statement  of  the  case  as 
reported.  So,  whether  the  fact  of  the  plaintiff's  marriage 
with  Jane  Blackham  was  put  in  is&ue,  tried  and  determined 
in  the  Spiritual  Court  on  the  application  of  the  defendant  for 
letters  of  administration,  did  not  appear.  The  defendant, 
however,  insisted  that  the  grant  of  letters  to  him  was  conclu- 
sive that  no  such  marriage  had  in  fact  taken  place,  because 
the  Spiritual  Court  could  not  have  granted  letters  to  him  ex- 
cept upon  the  supposition  that  there  was  no  such  marriage. 
Bnt  Holt,  C.  J.,  said:  "A  matter  which  has  been  directly 
dcr(  rniined  by  their  (the  Spiritual  Court)  sentence  cannot  bs 
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gainsaid.  Their  sentence  is  conclusive  in  such  cases,  and  no 
evidence  shall  be  admitted  to  prove  the  contrary;  but  that  ia 
to  be  intended  only  in  the  point  directly  tried;  otherwise  it 
is,  if  a  collateral  matter  be  collected  or  inferred  from  their 
sentence,  as  in  this  case,  because  the  administration  is  granted 
to  the  defendant;  therefore,  they  infer  that  the  plaintiff  was 
not  the  intestate's  husband,  as  he  could  not  have  been  taken  to 
be,  if  the  point  there  tried  had  been  "  married  or  unmarried," 
and  their  sentence  had  not  been  "  married."  From  which  lan- 
guage we  understand  Lord  Holt's  meaning  to  have  been  that 
if  the  fact  of  the  plaintiff's  marriage  with  the  intestate,  Jane 
Blackham,  had  been  put  in  issue  at  the  time  of  the  defen- 
dant's application  for  letters  of  administration  upon  her  estate, 
and  had  been  then  tried  and  determined  by  the  Spiritual 
Court,  the  finding  and  sentence  of  that  Court  would  have 
been  conclusive;  but  that,  inasmuch  as  such  was  not  shown 
to  have  been  the  case,  the  fact  of  marriage  could  not  be  in- 
ferred from  the  naked  grant  of  administration,  which  is  on  all 
fours  with  the  following  language  of  Sir  W.  DeGrey,  in  the 
Duchess  of  Kingston's  Case:  "But  neither  the  judgment  of 
concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter 
which  came  collaterally  in  question,  though  within  their  juris- 
diction, nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment,"  and 
is  also  in  harmony  with  the  language  of  this  Court  in  the  case 
of  The  People  v.  Frank,  28  Cal.  507,  where  we  had  occasion 
to  say :  "  That  the  law  does  not  favor  estoppels,  and  a  party 
cannot  be  precluded  from  giving  evidence  touching  matters 
directly  or  collaterally  involved  in  the  issue  upon  the  mere 
suspicion  that  they  have  already  been  determined  against  him 
by  competent  judicial  authority;  before  that  can  be  done  it 
must  appear  with  certainty  that  such  matters  have  been  so 
determined."  A  construction  similar  to  the  foregoing  was 
given  to  the  language  of  Lord  Holt  in  Blackham' s  Case  by  the 
Lord  Chancellor  in  Barrs  v.  Jackson,  19  Eng.  Ch.  R.  587;  1 
Phillips,  588.) 

The  case  of  Bouchier  v.  Taylor,  4  Brown's  Cases  in  Parlia- 
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ment,  708,  was  a  bill  in  equity  by  Taylor  and  wife  against 
Bouchier  and  others,  praying  an  account  to  them  for  all  the 
personal  estate  of  one  Ann  Millington  who  died  intestate,  and 
upon  whose  estate  Bouchier  had  been  granted  letters  of  admin- 
istration. Taylor  and  wife  claimed  under  one  Alice  Merchant, 
who,  as  they  alleged,  was  cousin-german  and  next  of  kin  to 
Ann  Millington.  It  appeared  from  the  pleadings,  among  other 
things,  that  on  the  death  of  Ann  Millington,  Bouchier  and  his 
sisters,  being  cousins-german  once  removed,  and,  as  they  sup- 
posed, the  only  next  of  kin  to  the  intestate,  made  application 
to  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  for 
a  grant  of  letters  of  administration  upon  her  estate  to  Bouchier. 
That  this  application  had  been  contested,  among  others^  by 
Alice  Merchant,  who  had  there  alleged  that  she  was  cousin- 
german  and  next  of  kin  to  the  intestate,  and  therefore  entitled 
to  the  administration.  That  the  truth  of  that  allegation  had 
been  tried  by  the  Prerogative  Court  and  found  against  her, 
and  that  a  decree  had  been  pronounced  to  the  effect  that 
Bouchier  was  the  lawful  cousin-german  once  removed  and  the 
next  of  kin  of  Ann  Millington,  and  therefore  entitled  to  admin- 
istration, which  was  accordingly  granted  to  him.  Upon  this 
state  of  facts  Lord  Chancellor  Bathurst  directed  an  issue  as  to 
whether  Alice  Merchant  was  the  cousin-german  and  next  of 
kin  of  Ann  Millington  at  the  time  of  her  death.  From  thi.8 
order  Bouchier  appealed  to  the  High  Court  of  Parliament,  and 
it  was  contended  on  his  behalf,  among  other  things,  that  the 
sentence  of  the  Prerogative  Court,  by  which  letters  of  admin- 
istration had  been  granted  to  Bouchier,  was  conclusive  upon 
the  issue  directed  by  the  Lord  Chancellor,  and  that  the  Court 
of  Chancery  had  no  power  to  direct  it  to  be  tried,  but  was 
bound  by  the  sentence  of  the  Prerogative  Court.  The  con- 
trary doctrine  was  contended  for  by  the  respondent.  The 
judgment  was  that  the  order  of  the  Court  of  Chancery  direct- 
ing the  issue  be  reversed,  and  the  respondent's  bill  dismissed. 
So  it  was  held  that  the  sentence  of  the  Prerogative  Court  was 
L'oiiclusive  of  the  question  as  to  whether  Alice  Merchant  was 
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the  couBin-german  and  next  of  kin  of  Ann  Millington  at  the 
time  of  her  death. 

In  Barrs  v.  Jackson,  1  Young  and  Collyer,  686,  20  Eng. 
Ch.  E.  685,  Vice  Chancellor  Knight  Bruce  doubted  whether 
the  question  of  the  conclusiveness  of  the  sentence  of  the  Pre- 
rogative Court  wag  the  point  upon  which  the  House  of  Lords 
decided  BoucKier  v.  Taylor,  claiming  that  their  judgment  could 
be  sustained  upon  other  grounds,  and  did  not  therefore  neces- 
sarily embrace  that  question.  But  the  Lord  Chancellor,  in 
the  same  case,  on  appeal  from  the  decision  of  the  Vice  Chan- 
cellor, came  to  the  opposite  conclusion.  {Bam  y.  Jackson, 
1  Phillips,  682,  1»  Eng.  Ch.  E.  581.) 

Barrs  v.  Jackson,  supra,  was  like  in  facts  the  case  of  Bouchier 
V.  Taylor.  One  Harriet  Martindale  Smith  died  unmarried  and 
intestate.  Suit  was  instituted  in  the  Prerogative  Court  for 
administration  upon  the  estate.  The  defendant  Jackson 
claimed  the  administration  on  the  ground  that  he  was  the 
second  cousin  and  next  of  kin  of  the  intestate,  and  Mrs.  Barrs, 
the  plaintiff,  claimed  it  upon  the  ground  that  she  was  the 
neice  and  next  of  kin  of  the  intestate.  The  Prerogative  Court 
decided  in  favor  of  Jackson,  and  the  sentence  was  that  admin- 
istration should  be  granted  to  him  as  next  of  kin.  Afterward, 
the  suit  in  question  for  distribution  was  instituted  in  the  Court 
of  Chancery,  in  which  Mrs.  Barrs  claimed  the  residuary  estate 
of  the  intestate  as  her  neice  and  next  of  kin.  The  defendant 
Jackson,  in  his  answer,  pleaded  in  bar  the  sentence  of  the 
Ecclesiastical  Court,  and  alleged  that  the  question  in  issue  was 
the  sole  question  in  that  Court  and  was  there  decided  in  his 
favor.  The  Vice  Chancellor  held,  however,  that  the  judgment 
of  the  Ecxjlesiastical  Court  was  not  conclusive,  having  first 
come  to  the  conclusion,  as  already  stated,  that  that  point  was 
not  decided  in  Bouchier  v.  Taylor,  But  on  appeal  the  Lord 
Chancellor  held  that  the  point  had  been  decided  in  Bouchier 
V.  Taylor,  and  that  he  was  boimd  by  that  decision,  whatever 
his  individual  opinion  might  be,  and  that  the  sentence  of  the 
Ecclesiastical  Court  was  therefore  conclusive  upon  the  ques- 
tion as  to  which  of  the  parties  was  next  of  kin  to  the  intestate. 
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It  is  claimed  in  this  case  that  the  decision  of  the  Vice  Chan- 
cellor was  correct,  and  that  the  decision  of  the  Chancellor 
wonld  have  been  the  same  way  but  for  the  case  of  Bouchier  v. 
Taylor,  which,  although  binding  upon  him,  is  not'  binding 
upon  this  Court;  and  we  are,  therefore,  urged  to  adopt  the 
ruling  of  the  Vice  Chancellor  as  being  founded  on  the  better 
reason.  It  is  true  that  the  case  of  Bouchier  v.  Taylor  is,  as  to 
this  Court,  only  authority  upon  the  question,  and  is  not  bind- 
ing upon  us;  but  without  pausing  to  consider  whether  the 
ruling  of  the  Vice  Chancellor  is  founded  on  the  better  reason, 
we  are  of  opinion  that  this  Court  stands  in  the  same  relation 
to  the  question  involved  in  which  the  Lord  Chancellor  stood 
in  Barrs  v.  Jackson.  What  Bov/^hier  v.  Taylor  was  to  him, 
Oray  v.  Dougherty,  and  more  especially  Caperton  v.  Schmidt, 
are  to  us.  In  those  cases  we  have  carried  the  doctrine  in 
question  to  the  full  extent  to  which  it  was  carried  in  Bouchier 
V.  Taylor. 

Order  affirmed. 

Mr.  Justice  SnAFnai,  being  disqualified^  did  not  participate 
in  the  decision  of  this  casa 
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JOHN  RICHARDSON  v.  JOSEPH  SMITH,  E.  J.  LEWIS, 
AND  H.  0.  PRATT. 

DiNXALS  IN  AN  Answbb. —  If  the  complalnt,  in  an  action  to  Kcover  the  pones- 
sion  of  personal  property,  arers  that  the  **  plaintiff  was  the  owner  and  in 
possession  of  the  property,**  this  ayerment  is  not  traversed  by  an  answer 
which  denies  that  the  "  plaintiff  was  the  owner  and  entiUed  to  the  possession 
of  the  property." 

Samb. —  If  the  plaintiff,  in  his  complaint  in  an  action  to  recover  the  possession 
of  personal  property,  avers  that  the  "  defendant  wrongfully  took  the  prop- 
erty from  the  plaintiff's  possession,  and  from  thence  to  the  time  the  action 
was  commenced,  wrongfully  detained  the  same  property  from  him,'*  and  the 
defendant,  in  his  answer,  denies  "  that  the  defendant  at  any  time  wrongfully 
took  and  detained  the  property  from  the  plaintiff,"  the  allegation  in  tlie 
complaint  is  to  he  deemed  admitted. 

▲mswbb  saiTiNQ  UP  BsizuBX  OF  Goods  bt  Attachmbnt. — An  answer  justifying 
the  seizure  of  personal  property  by  virtue  of  a  writ  of  attachment  issued 
against  a  person  other  than  the  plaintiff,  does  not  state  facts  constitutfaig 
a  defense,  if  it  fails  to  allege  that  the  defendant  in  the  attachment  suit  was 
the  owner  of  the  property. 

Insufficient  Dknial  in  Answer. —  If  the  answer  does  not  traverse  the  ma- 
terial allegations  of  the  complaint,  and  the  new  matter  contained  in  It  does 
not  state  facts  sufBcient  to  constitute  a  defense,  and  the  plsadlngB  ars  aot 
Vol.  XXIX.— .84 
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yerifled,  a  eloslnir  denial  stating  that  "  the  defendant  deny  eaeh  and  ereiy 
allegation  set  forth  In  plalntllTa  complaint  not  consistent  with  the  for»* 
•   going  answer/'  falls  to  raise  any  Issue.. 

Appeal  from  the  District  Court,  Second  Judicial  District^ 
Tehama  County. 

The  pleadings  were  not  verified. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

George  Cadwalader,  for  Appellant,  contended  that  the  answer 
confessed  the  substance  of  the  allegations  of  the  complaint, 
and  cited  Blankman  v.  Vallejo,  16  Cal.  644;  Busenius  v.  Coffee, 
14  Cal.  91 ;  Kvhland  v.  Sedgwick,  17  Cal.  125 ;  and  Van  Sant- 
voord's  Pleadings,  248. 

On  the  question  whether  the  rule  of  construction  was  the 
same  in  case  of  "verified"  and  "unverified''  answers,  he 
cited  Hensley  v.  Tartar,  14  Cal.  508. 

W,  8.  Long,  for  Respondents. 

By  the  Court,  Cubeey,  C.  J. 

This  action  was  brought  to  recover  the  possession  of  certain 
personal  property  of  which  the  plaintiff  alleged  in  his  com- 
plaint he  was  the  owner  and  in  the  possession  at  the  time  it 
was  taken  by  the  defendants.  To  the  complaint  the  defend- 
ants answered,  and  then  the  cause  was  submitted  to  the  Court 
for  judgment  upon  the  pleadings.  The  Court  gave  judgment 
for  the  defendants.  The  complaint  is  in  the  usual  form  in 
such  cases,  and  no  question  arises  as  to  its  sufficiency.  It  is 
therein  alleged  that  on  a  certain  day,  at  the  County  of  Tehama, 
the  plaintiff  was  the  owner  and  in  the  possession  of  the  prop- 
erty described  in  the  complaint,  which  was  of  the  value  of. 
twenty-three  thousand  dollars;  and  that  then  and  there  the 
defendants  wrongfully  took  from  the  plaintiff's  possession,  and 
from  thence  to  tlie  time  the  action  was  commenced  wrongfully 
detained  the  same  property  from  hini,  l>v  reason  whereof  he 
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had  sustained  damage,  etc  In  conclusion,  the  plaintiff  demands 
judgment  for  the  possession  of  the  property,  and  if  that  cannot 
be  had,  that  then  he  may  have  judgment  for  the  value  thereof, 
etc. 

The  defendants  by  answer  deny  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  property;  that  the 
defendants  at  any  time  wrongfully  took  and  detained  the  prop- 
erty from  the  plaintiff.  They  also  deny  that  the  property  was 
worth  twenty-three  thousand  dollars,  and  further,  they  deny 
directly  that  plaintiff  has  been  damaged  by  the  detention  of 
the  property  in  the  sum  of  one  thousand  dollars  or  in  any 
other  sum.  Then  for  an  aflSrmative  defense  the  defendants 
aver  that  on  the  9th  of  May,  1864,  the  defendant  Smith,  who 
was  then  Sheriff  of  Tehama  County,  seized  and  took  into  his 
possession  the  property  in  controversy  as  the  property  of  Doll 
and  Simpson,  under  and  by  virtue  of  a  writ  of  attachment 
issued  in  an  action  then  pending  in  the  District  Court  of  the 
Second  Judicial  District,  in  which  one  Corcoran  was  plaintiff 
and  Doll  and  Simpson  were  defendants,  and  that  since  that 
time  Smith,  as  Sheriff  of  said  county,  has  held  said  property 
by  virtue  of  said  writ,  and  that  at  the  time  this  action  was 
commenced  the  same  property  was  in  the  hands  of  the  defend- 
ant Lewis  as  the  keeper  thereof  for  the  Sheriff.  The  defend- 
ants in  conclusion  "  deny  each  and  every  allegation  set  forth 
in  the  plaintiff's  complaint  not  consistent  with  the  foregoing 
answer." 

The  only  point  to  be  decided  in  this  case  is  as  to  the  suffi- 
ciency of  the  answer.  A  brief  analysis  will  show  that  it  fails 
to  traverse  any  material  allegation  of  the  complaint,  except 
the  one  respecting  the  damage  which  the  plaintiff  had  sus- 
tained by  the  alleged  wrongful  taking  and  detention  of  the 
property.  The  defendants  undertake  to  meet  the  averment 
that  plaintiff  was  the  owner  and  in  the  possession  of  the  prop- 
erty by  denying  that  he  was  the  owner  and  entitled  to  the 
possession  of  it.  This  is  neither  a  denial  that  the  plaintiff 
was  the  owner  of  the  property  nor  that  he  was  in  possession 
of  it  when  it  was  taken  from  him.     He  may  have  been  in  the 
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posseflaion  of  the  property  and  yet  not  the  owner  of  it,  in 
which  case,  as  against  any  one  taking  and  withholding  it  from 
him  without  right,  he  was  entitled  to  his  action  for  its  recovery. 
The  defendants  next  deny  that  they,  at  any  time,  wrongfully 
took  from  the  possession  of  the  plaintiff  the  property  and 
chattels  mentioned  in  the  complaint^  and  also  deny  that  they 
wrongfully  detained  from  him  such  property.  This  is  not  a 
denial  that  they  took  or  withheld  from  the  plaintiff  the  prop- 
erty in  qaestion,  but  it  is  an  attempt  to  raise  an  issue  as  to  the 
character  of  the  acts  complained  of,  which  in  an  action  of  this 
kind  cannot  be  at  aU  material  unless  the  taking  and  withhold- 
ing is  justified  upon  some  l^al  ground,  which  must  be  pleaded. 
The  taking  and  detention  of  the  property  by  the  defendants 
were  material  and  issuable  facts,  which  the  plaintiff  alleged 
were  wrongful  and  done  without  his  consent  The  answer  to 
this  allegation  is  that  t.jy  were  not  wrongful;  but  nothing  is 
averred  by  the  defendants  in  justification  of  the  acts  with 
which  they  are  directly  charged  in  the  complaint,  and  which, 
for  want  of  a  traverse,  stand  confessed.  {Busemds  v.  Cojfee, 
14  Cal.  93.)  There  is  an  attanpt  at  a  justification  under  a 
writ  of  attachment  issued  in  an  action  wherein  Corcoran  was 
plaintiff  and  Doll  and  Simpson  were  defendants;  and  it  is 
alleged  that  the  property  was  taken  under  the  writ  of  attach- 
ment in  that  action  as  the  property  of  Boll  and  Simpson,  but 
there  is  nothing  in  the  answer  showing  that  Doll  and  Simpson 
had  any  right  or  interest  in  or  to  the  property.  So  far  it  ap- 
pears the  answer  fails  to  put  in  issue  any  material  allegation 
of  the  complaint. 

The  closing  denial  of  the  answer  is  in  these  words:  ^^  The 
defendants  deny  each  and  every  all^ation  set  forth  in  the  plain- 
tiff's complaint  not  consistent  with  the  foregoing  answer.*^ 
This  qualified  denial  renders  it  necessary  to  ascertain  whether 
there  is  anything  in  the  complaint  which  is  not  consistent  with 
the  part  of  the  answer  preceding  it.  We  have  already  seen 
that  the  several  preceding  denials  (with  a  single  exception)  of 
the  answer  may  stand  as  true,  and  yet  the  material  allegations 
of  the  complaint,  with  one  exception,  remain  uncontroverted* 
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The  affirmative  matter  of  the  answer  may  be  taken  as  literally 
true^  and  still  the  plaintiff's  cause  of  action  is  in  no  particular 
affeeted  by  it.  Every  allegaiioiL  of  the  complaint  except  tluit 
relating  to  the  damage  sustained  by  the  plaintiff  for  the  deten- 
tion of  the  property  may  subsist  in  harmony  with,  that  is,  con- 
■Mt  or  stand  with  every  allegation  of  the  answer  exc^i  the 
one  denying  that  plaintiff  had  sustained  any  damage  by  reason 
of  the  detention  of  the  property.  So  that  the  closing  denial 
of  the  answer  amounts  to  a  repetition  of  the  denial  "that 
plaintiff  has  been  damaged  by  the  detenticoi  <i£  aaid  chattels 
and  property  in  the  sum  of  one  thousand  dollais,  or  ian  any 
other  sum."  And  this  is  the  utmost  limit  to  which  it  can 
upon  any  just  ground  be  said  to  extend.  We  think  the  judg- 
ment should  have  been  for  the  plaintiff,  except  as  to  damage 
for  the  detention  of  the  property. 

The  judgment  must  be  and  is  hereby  reversed,  and  a  new 
trial  granted,  with  leave  to  the  defendants  to  amend  their 
answer. 


THE  PEOPLE  V.  THE  HOME  INSTJEANCE  OOMPAinr. 

Vaxatioh  of  Unitbd  States  Bokds. —  The  bonds  of  the  Ualted  States,  tssuMl 
in  pursuance  of  the  Acts  of  Conffress,  are  not  subject  to  tazaUon. 

Taxation  of  State  Bonds. —  Bonds  of  the  State  of  California  are  i>ersonal 
property  within  the  meaning  of  the  term  **  personal  property  **  as  used  in  the 
Revenue  Act,  and  are  subject  to  taxation. 

X4XATION  or  Bonds  in  this  State  owned  bt  a  B^obeiqn  COEPOBAnoNi — The 
bonds  of  this  State  owned  by  a  foreign  insurance  company  doing  business  in 
this  State,  and  deposited  with  a  banker,  in  pursuance  of  the  Act  **  to  tax  and 
regulate  foreign  insurance  companies  doing  business  in  this  State,*'  and  under 
the  control  of  an  agent  of  the  company,  are  subject  to  taxation  in  this  State. 

State  Bonds  abe  Pbopebty. —  The  bonds  of  this  State  which  are  owned  by  a 
foreign  insurance  company,  but  kept  in  this  State,  in  accordance  with  the 
Act  of  tlie  Leglslatim  requiring  such  companies  to  deposit  bonds  here  as  se- 
curity for  their  liabilities,  are  a  portion  of  the  capital  of  the  company,  and 
are  property  in  this  State  within  the  meaning  of  the  Revenue  Act. 

Ab8k«^smbnt  of  Pebsdnal  Pbopebty. —  Personal  property  in  this  State  belong- 
ing to  a  non-resident,  may  be  assessed  to  sach  owner,  notwithstanding  he  is 
a  non-resident. 

B.—  If  personal  property  in  this  State  belonging  to  a  non-resident  is  in  the 
possession  of  a  trustee  or  agent,  it  may  properly  be  assessed  to  the  agent  or 
trustee  having  It  in  possession. 
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Samb. — An  error  made  by  assessing  personal  property  to  the  wrong  owner  or 
claimant,  under  the  Berenue  Act  of  1857,  and  Acts  amendatory  thereof, 
does  not  affect  the  yalldity  of  the  assessment 

DnscBXPTiON  or  Bonds  Absissbd. —  Bonds  of  this  State  belonging  to  ft  foreign 
Insurance  company,  bat  deposited  In  this  State  in  accordance  with  law* 
when  assessed  for  taxes,  are  sofflciently  described  by  being  designated 
*'  money  and  bonds  deposited  as  per  statnte." 

Taxation  of  FoxmaN  Insubancs  Compan»3. —  The  percentage  on  premiums 
which  foreign  insurance  companies  doing  business  in  this  State  pay  to  the 
State  under  the  Act  to  regulate  foreign  insurance  companies  doing  business 
hi  this  State,  is  not  a  substitute  for  taxation. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Delos  Lake,  and  Robert  F,  Morrison,  for  the  Peopla 

It  is  admitted  that  in  point  of  fact  the  bonds  are  actuallj; 
here   in   the   City  of  San  Francisco,   but  a   legal  fiction   : 
invoked  by  which  they  are  transferred  to  the  possession 
the  insurance  company  in  the  City  of  New  York. 

A  brief  examination  of  the  existing  law,  (and  it  is  similar  in 
its  provisions  to  former  laws  on  this  point  of  general  taxation,) 
will  abundantly  prove  the  intention  of  the  Legislature. 

Section  two  of  this  Act  speaks  of  chattels,  debts,  the  capital 
stock  of  corporations,  etc  All  these  are  taxable,  and  the 
bonds  on  which  the  tax  was  levied  in  this  case  are  embraced 
within  two,  at  least,  of  the  above  designations.  They  are 
both  chattels  and  debts,  and  they  are  also  included  in  the 
term  personal  property,  which  shall  include  all  property 
included  in  section  two,  except  real  property. 

The  following  definitions  abundantly  support  this  view : 

"  Chattels  —  A  term  which  includes  all  kinds  of  property, 
except  the  freehold,  or  things  which  vre  parcel  of  it.  It  is  a 
more  extensive  term  than  goods  and  effects."  (2  Kent,  401; 
1  Bouvier's  Law  Dictionary,  224.) 

"Chattels  personal  are,  properly  speaking,  things  movable, 
which  may  be  annexed  to  or  dependant  upon  the  person 
of  the  owner,  and  may  be  carried  about  with  him  from  one 
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part  of  the  world  to  another."  (Adams  v.  HacJcitt,  7  Cal.  203 ; 
City  of  New  Albany  v.  Meekin,  3  Ind.  483 ;  Story's  Conflict  oi 
Laws,  550 ;  21  Illinois,  62 ;  InterruUional  Life  Assurance  Co, 
V.  Commissioners  of  Taxes,  28  Barb.  321;  Mviual  Insurance 
Co,  V.  Supervisors  of  Erie,  4  Com.  442.) 

Doyle  &  Barbour,  for  the  Home  Insurance  Company. 

The  State  bonds  are  not  assessable  here,  because  th^  are 
mere  evidences  of  debt,  having  no  intrinsic  value  in  themselves, 
but  the  mere  representatives  of  a  claim  which  has  a  certain 
value.  The  debt  which  they  represent  is  owned  in  New  York. 
They  do  not  therefore  constitute  property  within  this  State,  and 
cannot  be  assessed  here. 

The  jurisdiction  of  a  State  for  purposes,  of  taxation,  as  for 
all  others  of  sovereignty,  is  from  its  own  nature  limited  to  its 
territorial  extent;  it  can  no  more  impose  taxes  on  persons  or 
property  not  within  its  territorial  jurisdiction,  than  it  can 
enact  laws,  render  judgments,  or  otherwise  exercise  its  judicial, 
executive,  or  political  power  over  persons  or  property  without 
its  limits.  It  is  well  settled  that  debts  in  judgment  of  law 
follow  the  person  of  the  owner,  and  are  deemed  to  be  situated 
wherever  he  is  domiciled.  (Story's  Conflict  of  Laws,  Sec.  362, 
362  a;  Lord  v.  Arnold,  18  Barb.  105;  People  v.  Park,  23  Cal. 
1.^8 ;  People  v.  Eastman,  25  Cal.  601.) 

Under  our  system  of  taxation,  two  classes  of  taxable  per- 
sonal property  are  recognized.  The  one  having  a  local  situs, 
and  the  other  the  situs  of  which  is  determined  by  the  domicil 
of  its  owner. 

Obviously,  if  the  company  had  its  principal  officfe  and  place 
of  business  in  another  county  of  the  State,  the  fact  that  it  had 
these  bonds  lying  in  the  vaults  of  bankers  in  San  Francisco 
would  not  subject  it  to  be  taxed  here  on  them,  and  this  be- 
cause the  situs  of  the  company  would  draw  to  it  that  of 
the  bonds.  Now  if  that  be  true  with  reference  to  the  various 
counties  of  the  State,  it  seems  difficult  to  suggest  any  reason 
why  it  is  not  equally  true  of  residence,  or  situs,  in  or  out  of 
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the  State.  8U118,  or  locality,  if  predicable  of  the  State  at  all, 
mufit  be  of  some  particular  county  in  the  State. 

The  aaseflsment  being  incorrect  in  point  of  fact,  in  designat- 
ing these  bonds  as  money,  irregular  in  form,  in  lumping  under 
one  head  moneys  and  bonds,  and  unauthorized  by  the  terms  of 
the  statute,  is  void.     (Falkner  v.  Hunt,  16  CaL  172.) 

If  the  bonds  in  question  were  taxable  at  all  under  the  law 
of  this  State,  they  were  assessable  only  to  the  agents  of  the 
company,  who  had  the  charge,  possession,  and  control  of 
them,  and  not  to  the  company  itself  —  in  tihis  case  to  Wells, 
Fargo  &  Company.  (  Van  Rensselaer  v.  Cottrell,  7  Barb.  127 ; 
Wilson  V.  Mayor,  1  Abbott  Pr.  R  26 ;  Lord  v.  Arnold,  18  Barb. 
104.) 

The  Legislature  has  made  these  companies  the  subject  of  a 
special  tax  law  which  must  be  deemed  to  constitute  a  system 
complete  in  itself,  and  excludes  all  general  enactments  on  the 
subject^  even  if  they  could  otherwise  be  deemed  applicable  to 
the  class  of  persons  in  question.  It  cannot  be  supposed  that 
it  was  the  object  of  the  Legislature  to  subject  thepo  corpora- 
tions to  two  different  systems  of  taxation,  and  subject  them  to 
a  double  burden.  (See  N.  Y.  E.  B.  B.  Co.  v.  Sahin,  26  Penn. 
243.) 

By  the  Court,  Sawyer^  J. 

The  Home  Insurance  Company  is  a  foreign  corporation 
created  by,  and  existing  under  the  laws  of  the  State  of  New 
Yorli:,  engaged  in  the  business  of  insuring  against  loss  by  fire. 
Said  company  has  an  agency  established  at  the  City  of  San 
Francisco,  under  the  management  of  Bigelow  &  Brother,  who 
are  duly  authorized  to  act  for  the  company  in  the  ordinary 
business  of  the  corporation  transacted  in  the  State  of  Califor- 
nia. All  the  acts  required  by  the  Act  of  1862,  "  To  tax  and 
regulate  foreign  insurance  companies  doing  business  in  this 
State,"  as  amended  by  the  Act  of  1864,  have  been  performed. 
In.  pursuance  of  the  provisions  of  the  Act  of  1864,  the  com- 
pany made  a  special  deposit  with  Wells,  Fargo  &  Company, 
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bankfirSy  who  were  approved  by  the  Controller,  of  twenty-five 
bonds  of  the  United  States,  issued  in  pursuance  of  the  Acts  of 
Congress^  of  one  thousand  dollars  each,  and  fifty  bond;^  of  one 
thousand  dollars  each,  issued  by  the  State  of  California,  in 
pursuance  of  "An  Act  to  provide  for  paying  certain  equi- 
table claims  against  the  State  of  California  and  to  contract  a 
funded  debt  therefor,"  approved  April  28th,  1857;  all  of 
which  bonds,  or  the  debts  represenited  thereby,  belonged  to 
the  said  Home  I];»surance  Company.  These  b<»idd  were 
assessed  in  the  City  and  County  of  San  Francisco  for  State, 
and  city  and  county  taxes  to  "Home  Insurance  Company  of 
New  York,  Bigelow  Brothers,  agents,"  as  "money  and  bonds 
deposited  as  per  statute^"  at  fifty  thousand  dollars,  the  tax 
thereon  being  (me  thousand  four  hundred  and  ninety  dollars. 
An  agreed  case  having  been  nuade,  stating  the  foregoing,  among 
other  facts,  and  the  question  submitted  to  the  District  Court 
of  the  Fourth  Judicial  District^  whether  the  said  company  is 
lawfully  taxable  and  taxed  in  respect  to  the  said  bonds,  it  was 
held  by  the  Court,  that  the  said  twenty-five  bonds  of  the 
United  States  were  not  subject  to  taxation,  but  that  the  fifty 
bonds  of  the  State  of  California  were  properly  taxable  and 
taxed.  Judgment  was  thereupon  entered  in  favor  of  the  People 
for  the  sum  of  nine  hundred  and  ninety-three  dollars  thirty- 
three  cents,  the  amount  of  the  tax  levied  upon  the  last  named 
bonds,  .and  against  the  People  as  to  the  balance  of  tax  claimed. 
Both  parties  appealed,  but  the  People  seem  to  have  abandoned 
their  appeal,  as  nothing  is  said  about  the  bonds  of  the  United 
States.  It  seems  to  be  now  settled  that  the  twenty-five  United 
States  bonds  are  not  subject  to  taxation.  (Bank  of  Commerce 
V.  New  York  City,  2  Black,  620.)  But  are  the  fifty  bonds  of 
the  State  of  California  in  any  form  subject  to  taxation }  That 
the  Legislature  has  the  power  to  tax  these  securities,  there  can 
be  no  doubt  So  moidi  seems  to  be  conceded  The  only 
question  is,  has  it  done  so}  The  Revalue  Act  provides  that, 
"  all  property,  of  every  kind  and  nature  whatever,  within  the 
State  shall  be  subject  to  taxation,  except,"  etc;  but  the  bonds 
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in  question,  are  not  included  in  the  specified  exceptions.  Per- 
sonal property,  for  the  purposes  of  taxation,  is  then  classified 
and  defined  by  the  statuta  The  second  class  embraces  "chat- 
tels of  every  description ; "  the  fourth,  "  all  money  at  interest 
or  loaned,  whether  secured  by  pledges,  mortgage  or  otherwise; 
all  solvent  debts  exceeding  what  may  be  due  from  such  per- 
son, corporation,  association,  or  firm."  Eighth  —  "The  capi- 
tal stock  of  all  corporations,  companies,  associations,  firms^  or 
individuals  doing  business  or  having  an  office  in  this  State." 
Ninth  — "All  other  property,  not  real  estate,  which  is  not 
otherwise  taxed."  That  these  bonds,  or  that  whidi  is  evidenced 
by  them,  would  be  property  which  could  be  referred  to  some 
one  or  more  of  these  classes,  if  the  owner  resided  in  this  State, 
there  can  be  no  doubt  But  it  is  claimed  that  these  bonds  are 
mere  evidences  of  debt,  having  no  intrinsic  value;  that  they 
are  mere  representatives  of  a  debt  owned  in  New  York ;  that 
they  have  no  situs  apart  from  the  domicil  of  the  owner,  which 
is  located  without  the  State;  and  that,  therefore,  they  do  not 
constitute  "  property  within  this  State."  It  is  true,  as  a  gen- 
eral principle,  that,  personal  property  follows  the  owner, 
having  no  situs  apart  from  the  owner,  and  is  subject  to  the 
law  of  his  domicil;  but  this  is  a  fiction  of  law,  adopted  for 
the  purposes  and  incidents  of  contracts  and  descents.  It  may 
still,  lor  the  purposes  of  taxation  and  judicial  proceedings,  be 
affected  by  the  law  of  the  place  where  it  is  in  fact  situate. 
This  general  principle  applies  to  all  personal  property,  whether 
corporeal  or  incorporeal.  Story  says:  "In  the  next  place,  let 
us  consider  the  subject  of  jurisdiction  in  regard  to  property. 
It  will  be  unnecessary  to  discuss  the  matter  at  large  as  to  per- 
sonal property,  since  the  general  doctrine  is  not  controverted, 
that  although  movables  are,  for  many  purposes,  to  be  deemed 
to  have  no  sitv^  except  that  of  the  domicil  of  the  owner,  yet, 
this  being  but  a  legal  fiction,  it  yields,  whenever  it  is  neces- 
sary for  the  purposes  of  justice,  that  the  actual  situs  of  the 
thing  should  be  examined.  A  nation,  within  whose  territory 
^ny  personal  property  is  actually  situate,  has  as  entire  domin- 
ion over  it,  while  therein,  in  point  of  sovereignty  and  jurisdio- 
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lion,  as  it  has  over  immovable  'property  situate  there.  It  may 
regulate  its  transfer  and  subject  it  to  process  and  execution, 
and  provide  for  and  control  Ae  uses  and  disposition  of  it,  to 
the  same  extent  that  it  maj  exert  its  authority  over  immova- 
ble property.  One  of  the  grounds  upon  which,  as  we  have 
seen,  jurisdiction  is  assumed  over  non-residents  is  through  the 
instrumentality  of  their  personal  property,  as  well  as  of  their 
real  property,  within  the  local  sovereignty.  Hence  it  is,  that, 
whenever  personal  property  is  taken  by  arrest,  attachment  or 
execution  within  a  State,  the  title  so  acquired  under  the  laws 
of  the  State  is  held  valid  in  every  other  State;  and  the  same 
ride  is  applied  to  debts  dve  to  non-residents,  which  are  subjected 
to  the  like  process  under  the  local  laws  of  a  State/*  (Story  on 
Con.  of  Laws,  Sec.  550.) 

Bonds  of  this  State  kepi  here  hut  owned  abroad  are  liable  to 

taxation  here. 

Whatever  the  l^al  fiction  may  be  as  to  the  *sUus  of  personal 
property,  such  as  horses,  coin  and  other  things  of  a  corporeal 
nature,  they  have  an  actual  situs  which  subjects  them  to  the 
jurisdiction  of  the  Government  where  that  actual  situs  is ;  and 
the  same  is  equally  true  of  things  incorporeal.  Whether  tan- 
gible or  intangible,  the  rule  is,  or  may  be,  the  same.  Debts, 
whether  evidenced  by  writing  or  not,  may  be  reached  by  pro- 
cess of  attachment  and  garnishment  under  the  laws  of  the 
domicil  of  the  debtor,  and  they  may  also  be  thus  reached 
under  statutory  provisions  for  the  purposes  of  taxation.  In 
the  language  of  Mr.  Chief  Justice  Lourie,  in  Firdey  v.  The  City 
of  Philadelphia,  32  Pa.  St.  E.  381 :  "  There  is  nothing  poetical 
about  tax  laws.  Wherever  they  find  property,  they  claim  a 
contribution  for  its  protection,  without  any  special  respect  to 
the  owner  or  his  occupation."  Whether  we  consider  the  sub- 
ject of  taxation  in  this  case  as  "  money  at  interest,  or  loaned," 
or  "solvent  debts,"  and  the  bonds  as  the  mere  evidence  of 
indebtedness  and  of  no  intrinsic  value  in  themselves,  or 
whether  they  are  to  be  regarded  as  "capital  stock,"  or,  for 
the  purposes  of  taxation,  as  in  themselves  a  species  of  prop- 


540  Pjbopub  v.  Homjb  Ii^subahox  Oo.         [Sup.  Ct. 

Opinion  of  the  Court — Sawyer,  J. 

crty,  the  thing  itself  is  actually  within  the  jurisdietiou  of  the 
State.  If  the  bonds  themselves  are  property,  they  are  of 
course  "within  the  State/'  but  if  OJily  evidence  of  the  exist- 
ence  of  property  in  some  other  form,  they  represent  the  thiii^ 
whatever  it  is;  they  are  the  outward  symbols  by  whidi  ita 
actual  presence  is  manifested,  and  by  means  of  which  it  i» 
manipulated  and  actually  controlled,  and  through  which  the 
State  can  actually  subject  it  to  its  jurisdiction.  For  this  very 
purpose  the  State  required  these  bonds  to  be  deposited  within 
its  reach,  as  a  conditi<Hi  precedent  to  the  transaction  of  any 
business  in  the  State  by  the  owner.  And  the  Act  itself  pro- 
vides, that,  "  all  stocks  and  bonds  in  the  hands  oi  such  banker 
or  bankers  so  approved  by  the  Controller  shall  be  liable  to 
atta/^hment  or  seizwre  wnder  execution  in  a/ny  svit  or  judgmeni 
against  any  such  company  or  association."  And  when  so 
attached  or  seized  other  bonds  must  be  substituted  whieh 
"  shall  equal  in  value  whai  may  have  been  sold/'  By  seizing 
and  selling  the  bonds,  even  if  not  in  themselves  property,  the 
thing  symbolized  or  represented  by  them  is  seized  and  sold^ 
and  the  title  of  the  owners  wholly  divested  and  transferred. 
The  State  of  California  itself  is  the  obligor  and  debtor,  and  the 
debtor  may,  therefore,  be  regarded  as  being  within  the  State. 
Whatever  the  legal  fiction  as  to  the  sittis  of  these  stocks,  or 
the  thing  represented  by  them,  for  certain  purposes,  may  be, 
it  is  plain,  that  there  is  an  actual  sUils  in  the  State,  and  that 
the  thing  constituting  the  property  is  within  the  State  and 
subject  to  its  jurisdiction.  We  think,  Aerefore,  it  is  "prop- 
erty within  the  State,"  within  the  meaning  of  the  provisions 
of  the  Kevisnue  Act.  And  this  construction  is  also  supported 
by  authority.  The  question  was  made  and  decided  in  Catlin 
T.  Htdl,  21  Vermont,  156.  The  revenue  laws  of  Vermont 
provided  that  personal  estate,  v^rithin  the  meaning  of  the  Act^ 
should  include  "all  debts  due  from  solvent  debtors,  whether 
on  account,  notes  or  contract,  bond,  mortgage  or  other  secu- 
rity." Taxes  were  assessed  in  the  Town  of  Orwell,  in  the 
State  of  Vermont,  upon  property  belonging  to  Thomas  A. 
Hammond,  a  resident  of  the  City  of  New  York.    ^  This  prop- 
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'erty  eonsisted  entirely  of  promissory  notes,  or  ohoses  ih 
action,  against  individuals  in  this  State,  (Vermont,)  payable  to 
Thomas  A.  Hamnxmd.  These  notes  -were  placed  by  Ham- 
mond in  the  hands  of  plaintiff,  (one  Catlin,)  who  was  a  resi* 
^ent  of  Orwell,  me  his  agent,  to  be  managed  by  the  plaintiff, 
with  a  discretionary  power  to  keep  them  on  interest  or  collect 
4ind  reloan,  as  ahonld  be  most  b^meficial  for  Hammond;  and 
most  of  the  notes  had  been  collected  by  the  plaintiff  and  the 
money  rcloaned  previous  to  the  making  of  the  grand  list  <m 
which  the  taxes  in  question  were  assessed;  and  whea  new 
loans  were  made  all  notes  therefor  were  payable  to  Ham- 
mond/' The  moneys  had  been  thus  collected,  loaned  and 
Teloaned  by  plaintiff  as  agent,  from  February,  1846,  until 
the  assessment  of  the  tax  in  question  in  1847.  The  taxes 
^ere  assessed  against  Oatlin  as  '^  agent  of  Hammond,"  sepa- 
Tate  from  Catlings  individual  property.  The  same  question  as 
to  the  situs  of  a  debt  within  the  State  was  made  as  in  this 
<5ase.  The  Court  say,  (p.  158)  :  "It  is  insisted  upon  this  part 
of  the  case,  in  the  first  place,  by  the  plaintiff's  counsel,  that 
the  property  of  Hanmiond,  of  which  the  plaintiff  has  the  care 
4»  his  agent,  cannot  be  considered  as  legally  existing  in  this 
State;  and  that  this  is  an  attempt  to  tax  property,  when 
neither  the  properly  nor  the  owner  is  within  the  State  and 
within  the  jurisdiction  of  our  laws.  We  think,  however,  that 
this  doctrine  is  quite  too  refined  and  artificial  to  be  put  to  any' 
practical  use.  The  case  shows  this  property  to  have  origi- 
nally belonged  to  tiie  father  and  mother  of  Hammond,  who 
formerly  resided  in  this  State,  and  died  here,  and  that  he 
inherited  the  same  from  them,  and  that  the  property  has 
never  been  removed  from  this  State — unless  Hammond  may 
at  some  time  have  carried  the  notes  to  New  York;  that 
the  debtors  reside  in  this  State,  and  tiiat  the  notes  are 
in  this  State,  in  the  hands  of  the  plaintiff.  Of  course  this 
property  is  so  far  here  that  it  could  be  attached  here  and 
held  on  debts  against  Hammond;  and  if  it  is  not  to  be 
treated  as  actually  existing  here,  it  would  be  very  difficult 
to  tell  where  it  is  in  fact  situata"     The  property  was  held 
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to  be  '^within  the  State,"  for  the  purposes  of  taxation,  and 
properly  taxed  in  the  hands  of  the  agent.  Again  the  ques- 
tion as  to  the  sitvs  of  personal  property  for  purposes  of  taxa- 
tion was  thoroughly  discussed  and  the  true  principle  stated  in 
Hoyt  V.  Com.  of  Taxes,  23  N.  Y.  225.  Personal  property  actu- 
ally in  New  Orleans,  owned  by  Hoyt,  a  resident  of  New  York, 
was  assessed  in  New  York,  the  Commissioners  having  "  decided 
that  personal  property  had  no  sitiLS,  but  follows  the  person." 
And  the  question  arose  as  to  the  construction  to  be  given  to 
the  words  ''  vrithin  this  8taie/'  with  reference  to  personal  prop- 
erty, in  the  provisions  of  the  revenue  laws  of  New  York: 
"All  lands  and  all  personal  estate  within  this  State.'*  The 
Court  say  (p.  227) :  "  It  is  said,  however,  that  personal  estate, 
by  fiction  of  law,  has  no  situs  slwslj  from  the  person  or  resi- 
dence of  the  owner,  and  is  always  deemed  to  be  present  with 
him  at  the  place  of  his  domicil.  The  right  to  tax  the  relator's 
property,  situate  in  New  Orleans  and  New  Jersey,  rests  upon 
the  universal  application  of  this  legal  fiction ;  and  it  is  accord- 
ingly insisted  upon  as  an  absolute  rule  or  principle  of  law, 
which,  to  all  intents  and  purposes,  transfers  the  property  from 
the  foreign  to  the  domestic  jurisdiction,  and  thus  subjects  it 
to  taxation  under  our  laws.  Let  us  observe  to  what  results 
such  a  theory  will  lead  us.  The  necessary  consequence  is, 
that  goods  and  chattels  actually  within  this  State  are  not  here 
in  any  legal  sense  or  for  any  legal  purpose,  if  the  owner  resides 
abroad.  They  cannot  be  taxed  here,  because  they  are  with 
the  owner  who  is  a  citizen  or  subject  of  some  foreign  State. 
On  the  same  groimd,  if  we  are  to  have  harmonious  rules  of 
law,  we  ought  to  relinquish  the  administration  of  the  effects 
of  a  person  resident  and  dying  abroad,  although  the  claims  of 
domestic  creditors  may  require  such  administration.  So,  in 
the  case  of  the  bankruptcy  of  such  a  person,  we  should  at 
once  send  abroad  his  effects,  and  cannot  consistently  retain 
them  to  satisfy  the  claims  of  our  own  citizens.  Again,  we 
ought  not  to  have  laws  for  attaching  the  personal  estate  of 
non-residents,  because  such  laws  necessarily  assume  that  it 
has  a  sitiis  entirely  distinct  from  the  owner's  domicil.     Yet 
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-we  do  in  certain  cases  administer  upon  goods  and  chattels  of 
a  foreign  decedent;  we  refuse  to  give  up  the  effects  of  a  bank- 
rupt until  creditors  here  are  paid ;  and  -we  have  laws  of  attach- 
ment against  the  effects  of  non-resident  debtors.  These,  and 
other  illustrations  which  might  be  mentioned,  demonstrate  that 
the  fiction  of  the  maxim  mobtlia  personam  sequiunter  is  by  no 
means  of  universal  application.  Like  other  fictions  it  has  its 
special  uses.  It  may  be  resorted  to  when  convenience  and 
justice  so  require.  In  other  circumstances  the  truth  and  not 
the  fiction  affords,  as  it  plainly  ought  to  afford,  the  rule  of 
action.  The  proper  use  of  legal  fictions  is  to  prevent  injustice, 
according  to  the  maxim,  m  fictione  juris  semper  cequitas  exMat. 
'  No  fiction,'  says  Blackstone,  *  shall  extend  to  work  an  injury ; 
its  proper  operation  being  to  prevent  a  mischief  or  remedy  an 
inconvenience,  which  might  result  from  the  general  rule  of 
law.'  *  *  ♦  ♦  if^  then,  proceeding  on  the  true  princi- 
ples of  taxation,  we  subject  to  its  burdens  all  goods  and  chat- 
tels actually  within  our  jurisdiction,  without  regard  to  the 
owner's  domicil,  it  must  be  understood  that  the  same  rule  pre- 
vails everywhere.  If  we  also  proceed  on  the  opposite  rule, 
and  impose  the  tax  on  account  of  the  domicil,  without  regard 
to  the  actual  situs,  while  the  same  property  is  taxed  in  another 
sovereignty  by  reason  of  its  situs  there,  we  necessarily  subject 
the  citizen  to  a  double  burden  of  taxation.  For  this  no  sound 
reason  can  be  given,"  (p.  229.)  The  Court  further  illustrates 
these  views  by  examples.  It  is  true  that  the  exigencies  of 
that  case  only  required  the  Court  to  determine  the  situs  of  per- 
sonal property  of  a  corporeal  nature.  But  the  general  legal 
fiction  knows  no  distinction  between  property  corporeal  and 
incorporeal.  And  the  views  of  the  learned  Judge  upon  the 
latter  are  clearly  indicated  in  the  following  passage:  "This 
conclusion  is  intended  to  embrace  only  property  which  is  visi- 
ble and  tangible,  so  as  to  be  capable  of  a  sitUrS  away  from  the 
owner  or  his  domicil;  and  I  do  not  consider  the  question  in 
reference  to  personal  estate  of  a  different  description.  It  must 
be  within  this  State  in  order  to  be  subject  to  taxation,  for  so 
is  the  statute;  but  that  may  be  true  of  choses  in  action  and 
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obligations  for  the  payment  of  money  due  to  a  creditor  resi- 
dent here,  from  a  debtor  wboee  domicil  is  in  another  State. 
If  the  securities  are  separated  from  the  psrson  tmd  domicU  of 
the  owner ^  and  are  actually  in  the  hands  of  an  agent  in  another 
State  for  collection,  investment  and  reinvestment  there,  it  may 
be  that  capital  thus  situated  should  be  regarded  as  foreign  and 
not  domestic,  m  the  absence  of  any  special  stattUory  provision 
intended  for  such  a  case/^  (p,  240.) 

In  the  case  now  under  consideration  the  securities  are  sepa- 
rated from  the  owner  and  his  domicil,  and  in  tho  hands  of  an 
agent  in  this  State,  and  in  the  character  of  property,  by  the 
express  provisions  of  the  Act  requiring  the  deposit,  subjected 
to  the  jurisdiction  of  the  State.  The  case  of  Catlin  v.  Hull, 
21  Vt,  is  cited  by  the  learned  Judge  in  Hoyi  v.  Commiissioners 
of  Taxes  with  approbation.  The  case  of  Wilson  v.  Mayor  of 
New  York,  cited  by  the  Home  Insurance  Company,  is  also 
referred  to  and  disapproved,  (page  236.)  The  other  cases  cited 
from  the  New  York  Reports  by  the  Home  Insurance  Company 
depend  upon  peculiar  statutory  provisions,  and  have  no  appli- 
cation ;  and  it  is  clearly  shown  in  the  case  of  Hoyt  v.  Commts- 
sioners  of  Taxes,  that,  whenever  property  of  foreign  corpora- 
tions of  the  class  in  question  has  escaped  taxation  under  the 
laws  of  New  York,  it  has  resulted,  not  from  the  fact  that  the 
bonds  or  property  itself  were  not  "  property  within  the  State," 
within  the  meaning  of  the  statute,  bitt  from  defects  in  the  details 
of  the  machinery  for  assessing  and  collecting  the  tax. 

But  there  seems  to  be  a  still  stronger  reason  for  regarding 
State  bonds  as  a  species  of  property  within  themselves,  than 
in  the  case  of  notes  and  other  evidences  of  debt  They  are 
given  for  moneys  due  from  the  State,  it  is  true,  and  in  a  1<^1 
sense  are  evidences  of  debt.  But  they  are  treated  in  business 
transactions  as  other  articles  of  personal  property  —  bought  and 
sold  in  the  market  daily  at  the  Stock  Board  —  have  a  regular 
market  value  at  all  commercial  centres,  which  varies,  or  may 
vary  from  day  to  day,  like  other  staple  articles  of  commeroe. 
They  are  purchased  for  investment,  as  a  man  purchases  land,  and 
really  form  a  separate  and  distinct  species  of  estates.     So  bank 
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biUa  are  but  pronuses  to  pay — promissory  notes  or  evidence* 
of  indebtedness.  But  they  are  used  a»  moneyp  and,  like  Stat© 
stocks,  in  the  commercial  world  havie  acquix ed  a  character  dif- 
ferent from  that  of  mere  evidences  of  debt  For  purposes  of 
taxation,  as  in  business  transactions,  bank  bills  woal4  be.  r^ 
garded  as  money,  and  not  as  evidences  of  solvent  debts. 

Bonds  Icept  by  an  injsurance  company  are  part  of  Us  capiiaX 

stock. 

But  these  bonds  are  really  &  part  of  the  capital  stock  of  the 
corporation  invested  in  its  business.  Bonds  of  the  City  of 
Buffalo  deposited  with  the  Controller  of  N*ew  Yoit  by  a  for- 
eign insurance  company  under  law  similar  to  our  own,  where 
held  to  be  included  in  the  terms  personal  estate  under  the 
statute  of  New  York^  relating  to  taxation,  in  the  British  Conu 
Ins.  Co.  V.  Com.  of  Taxes j,  18  Abbott,  130 ;  and  it  was  further 
held  that  they  constituted  a  part  of  its  capital  stock  used  in 
its  business.  The  Court  say  (pw  180)  :  "  The  other  question 
is,  whether  the  plaintiffs  are  liable  to  be  taxe3  upon  the  bonxis 
of  the  City  of  Buffalo  deposited  with  the  Controller.  There 
can  be  no  doubt  but  that  those  bonds  are  included  under  the 
term  ^personal  estate,'  as  used  in  the  statute;  and  the  only 
question  which  can  arise  is  whether  it  is  property  invested  in 
any  manner  in  the  business  which  they  carry  on.  Upoi^  this 
point  there  can  be  but  little  doubt.  The  statute  prohibits. any 
foreign  corporation  from  carrying  on  the  business  of  life  injsur- 
ahee  until  such  company  has  deposited  with  the  Coutrolleir 
securities  to  the  amount  of  one  hundred  thousand  dollars  for 
the  benefit  of  the  policy  holders  of  the  company*  (Laws  <rf 
1853,  Ch.  463,  See.  15.)  The  deposit  with  the  Controller  is 
necessarily  made  in  connection  with  the  business  of  the  com- 
pany—  without  it  they  can  do  no  business;  and  it  is  so  deposr 
ited  as  to  be  security  to  thos^  who  may  hold  policies  of  the 
company.  It  is,  therefore,  used  in  the  business  of  the  com- 
pany, and,  in  fact,  forms  its  capital  in  this  State,  which  is 
liable  to  the  careditors,  and  comes  within  the  definition  of  capi- 
tal, as  defined  in  The  Mutual  Insurance  Company  v.  Supervisors 
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of  Erie,  4  Comst  442.  These  securities  so  deposited  with  the 
Controller,  form  the  sanije  kind  of  capital  as  that  of  a  domestic 
corporation  incorporated  for  a  similar  purpose,  in  which  the 
capital  is  the  security  for  those  who  deal  with  it.  Neither  is 
actually  invested  in  business  and  used  for  that  purpose,  but 
both  form  the  basis  on  which  the  business  is  transacted,  and 
the  security  from  which  payment  of  claims  is  to  be  enforced." 
(See,  also.  Bank  of  the  Republic  v.  County  of  Hamilton,  21  111. 
62;  and  Bank  of  Commerce  v.  New  York  City,  2  Black,  620.) 
It  was,  however,  held  to  be  taxable  in  New  York  City,  because 
the  law  expressly  required  personal  property  of  companies  to 
be  taxed  at  the  place  of  their  principal  business  office.  We 
think  the  bonds,  or  at  least  that  which  is  symbolized  or  repre- 
sented by  them,  are  ^'property  tvithin  this  State ^^  within  the 
meaning  of  the  Act.  And  this  \  iew  is  not  in  conflict  with  that 
adopted  in  People  v.  Park,  23  Cal.  188,  and  People  v.  East- 
man, 25  Cal.  601.  In  those  cases  the  o\nier  resided  in  the 
State,  and  there  was  no  occasion,  to  consider  whether  the  actual 
was  different  from,  the  fictitious  legal  situs  of  the  "  money 
loaned,"  or  "solvent  debt,"  and,  the  owner  being  a  resident  of 
the  State,  it  was  held  that  the  proper  place  to  tax  this  species 
of  property,  under  the  statute,  was  his  place  of  residence. 

There  does  not  appear  to  be  any  force  in  the  argument  that 
this  property  cannot  be  taxed  because  the  owner  is  not  an  in- 
habitant of  some  county  in  the  State.  This  is  attempted 
to  be  inferred  from  the  provision  that  real  estate  may  be 
assessed  to  unknown  owners,  while  it  is  claimed  that  there  is 
no  such  provision  as  to  taxing  personal  property  irrespective 
of  ownership.  If  there  is  any  defect  in  this  respect,  it  is  not 
because  the  property  is  not  taxable,  but  because  there  is  some 
defect  in  the  details  of  the  machinery  by  which  the  tax  is  to 
be  apportioned  and  collected,  and  we  think  there  is  no  defect 
in  this  respect.  The  law  itself  levies  the  State  tax  and  author- 
izes the  Board  of  Supen'isors  to  levy  the  county  tax,  and 
directs  the  tax  to  be  collected.  The  tax  having  attached  by 
virtue  of  the  law,  the  rest  relates  to  apportionment  and  col- 
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lection.  For  this  purpose  section  two  provides,  that  "between 
the  first  Monday  of  February  and  the  second  Monday  in 
March  in  each  year,  every  person,  corporation,  association, 
company  or  firm,  owning,  etc.,  or  having  possession,  charge  or 
control  of  *  *  *  any  personal  property  situate,  or  being 
within  the  county,  shall  deliver  to  the  City  and  County  As- 
sessor, etc.,  a  statement  of  all  *  *  *  personal  property, 
etc,  o^vned,  etc.,  or  which  is  in  the  possession,  or  under  the 
control  of  such  person,  firm,"  etc.  It  further  provides  that 
"  between  the  first  Monday  in  March  and  the  first  Monday  in 
August,  etc.,  the  Assessor  shall  ascertain,  etc.,  names  of  all 
persons,  corporations,  etc.,  having  the  possession,  charge,  con- 
trol of,  etc,  any  personal  property,  etc,  and  he  shall  list  or 
assess  all  such  *  *  *  personal  property  to  the  person, 
firm,  etc.,  owning  it  or  hanging  the  possession,  charge  or  control 
of  it,  if  hnovm  to  him"  And  further,  " provided,  all  real  and 
personal  property  shall  be  assessed  to  a  person,  firm,  etc,  if 
any  owner  or  claimant  shall  be  known  to  the  Assessor,  and  to 
all  owners  and  claimants  of  any  interest,  present  or  future, 
therein,  or  any  lien  upon  the  same,  and  no  error  in  regard  ta 
such  owner  or  claimant  shall  in  any  way  affect  the  validity  of 
such  assessment"     (Laws  1869,  p.  345,  Sec.  2.) 

We  do  not  see  why  this  detailed  mode  of  proceeding  does 
not  fully  cover  the  case.  No  good  reason  is  apparent  for  not 
assessing  it,  under  this  provision  to  the  real  owner,  when 
known,  although  a  non-resident.  But  there  is  no  necessity  of 
assessing  it  as  non-resident  estate,  and  personal  property  is  not 
usually  so  assessed.  In  Hoyt  v.  The  Commissioners  of  Taxes, 
23  N.  Y.  232,  it  is  further  said:  "Again.  I  have  observed 
that  personal  property  is  not  in  any  case  taxed  as  'non-resi- 
dent' estate.  But  it  does  not  follow  that  such  property  may 
not  be  assessed  here,  although  the  true  owner  resides  else- 
where. The  possession  of  chattels  is  never  vacant,  as  may 
be  the  case  in  respect  to  lands.  Where  it  is  not  in  the  hands 
of  the  owner,  it  is  usually  held  by  some  one  else,  under  some 
agency  or  trust,  and  the  statutes  which  have  been  referred  to 
are  comprehensive  enough  to  reach  it  in  most  cases  when 
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aetiiallj  sittwitedt  here,  motwithstanding  the  foreign  domicil  of 
the  general  owner.  AH  personal  estate  within  the  State  is 
liable  to  taxation.  It  may  be  within  the  State  in  the  possesion 
or  under  the  eontrot  ©f  « tntstee,  while  the  beneficial  owner  is  a 
resident  ahroa€l;-an£[in  such  case  the  assessment  is  to  be  against 
the  person  having  the  special  interest  or  control.  The  actual 
situs  and  control  of  the  property  within  the  State  is  the  con- 
dition which  sriijects  it  to  taxation.  The  o^vne^  will  of  course 
be  assessed  if  he  resides  here  and  has  it  under  his  own  control ; 
if  he  resides  in  another  State,  the  result  is  reached  by  charging 
his  agent  or  h-ustee  in  the  aduoH  possession/' 

In  this  case  the  statute  certainly  prorides  for  assessing 
the  property  to  the  person  or  firm,  etc.,  having  it  in  posses- 
sion or  ttndefr  control,  and  he  is  the  ''inhabitant"  men- 
tioned in  the  statute,  if  an  inhabitant  be  necessary.  And  it 
further  provides  that  personal,  as  well  ais  real  property,  may 
be  assessed  to  **(ri?  owners  and  claimants,''*  etc,  *'and  that  no 
error  in  regard  to  such  owner,  or  claimant,  shall  in  any  way 
affect  the  validity  of  such  assessment/'  The  property,  in  this 
instance,  was  assessed  to  both  the  owner  and  Bigelow  Brothers, 
as  their  agents  having  the  control  of  the  property.  We 
think  that  there  is  no  force  in  the  objection  that,  if  liable  to 
be  assessed,  the  bonds  should  have  heen  assessed  to  Wells, 
Fargo  &  Co.  Possibly  they  might  have  been  so  assessed,  but 
it  does  not  therefore  follow  that  they  must  be.  That  firm  was 
simply  a  depositary,  having  no  powers  over  the  bonds  except 
to  keep  them  as  a  "special  deposit."  Except  so  far  as  the 
l)urpo8es  of  security  are  concerned,  the  bonds  were,  through 
its  own  agents,  still  under  the  control  of  the  company  owning^ 
them.  It  was  to  be  permitted  "to  collect  the  interest  or 
dividends  on  its  bonds  or  stock  so  deposited,  and  from  time  to 
time  withdraw  auy  of  such  securities,  on  depositing  with  such 
banker,  or  bankers,  etc.,  other  like  securities,  or  stock,  the 
value  of  which  shall  be  equal  to  the  value  of  such  as  mn^ 
be  withdrawn."  (Act  to  regulate  foreign  insurance  companies, 
etc.,  Section  8,  as  amended  in  1864.)  The  substantial 
control,    then,    for    all    purposes    not    inconsistent    with    the 


April,  1866.]     Peopue  t?.  Home  Insobance  Co.  649 

Opinion  ^  tbe  Court— rflairyer,  J. 

objects  for  which  thej  were  depoaitod,  rostod  with  the  agents 
of  the  company.  But  if  there  was  an  error  in  this  respect,  we 
liave  seen,  that  it  shall  not  "  in  any  way  affect  the  validiiy  of 
the  assessment/' 

Whether  the  property  might  have  been  tclassed  Trnder  any 
one^  or  all  of  the  heads,  "money  loaned,^  "solvent  debts," 
"  capital  stock  of  a  coiporatioa,  ete^  doing  hoEmess  or  having 
wa  oflSce  in  this  State,'^  ^r  "  other  property  not  real  estate," 
we  think  it  was  sufficiently  described  in  the  assessment  att 
"mon^y  aiul  bonds  deposited  -as  per  4at«4;utd.^'  'Mxmcy  is  not 
m  \^ry  apt  *wm  by  which  to  designate  th^  property.  Bnt  the 
object  of  the  description  is  simply  to  identify  the  property 
assessed  with  reasonable  oertainty.  'Tthe  whoie  deaeription 
pointed  directly  and  in  temas  that  «wild  not  be  misappre- 
hended by  Bigelow  Brothers,  to  the  precise  property  intended. 

Bnt  one  other  question  remains  for  consideration.  It  is 
insisted  that  the  percentage  on  premiums,  etc.,  required  to  be 
paid  by  the  Act  under  which  the  xsompany  is  doing  business 
in  this  State,  is  intended  to  be  a  substitute  for,  And  in  full  of, 
all  taxation.  We  do  not  think  so.  There  is  nothing  in  the 
Act  to  indicate  any  such  intention.  If  the  company  should, 
for  the  purposes  of  its  business,  purchase  a  lot  and  erect  a 
costly  building  thereon,  to  be  used  so  far  as  required  as  an 
office,  and  the  rest  to  be  rented,  it  would  hardly  be  claimed 
that  such  real  estate  would  be  exempt  from  taxation  under 
the  provisions  of  the  Act.  Besides,  it  is  manifest  from  the 
provisions  of  the  Act  that  it  was  not  contemplated  that  the 
bonds  of  this  State  required  to  l>e  deposited  should  be  exempt 
from  taxation;  for  section  seven,  in  express  terms,  says,  that 
they  shall  be  stocks  of  this  State  "  thai  are  not  exempt  from 
State  taxation/'  We  can  see  no  substantial  reason  for  requir- 
ing that  class  of  stocks,  if  it  was  not  contemplated  that  they 
should  be  subject  to  taxation. 
.  Tha  judgment  is  affirmed* 
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EDWARD  EWALD  v.  HENRY  A.  LYONS. 

Enforcement  of  Parol  Contract  in  Bquitt. —  If  the  lessee  and  lessor  enter 
Into  a  parol  agreement  with  regard  to  a  new  lease  of  the  premises  the  lessee 
is  occupying,  and  the  amount  of  rent  to  be  paid  by  the  lessee,  and  Improve- 
ments made  by  him  and  to  be  made  on  the  premises,  and  afterwards  the 
lessee  executes  a  lease  In  writing  relating  to  the  same  subject  matter,  con- 
taining terms  varying  from  the  parol  agreement,  a  Court  of  equity  will  not 
rescind  the  written  lease  and  enforce  the  parol  contract,  nor,  unless  upon 
some  equitable  ground,  as  mistake,  or  fraud,  will  It  reform  the  written  lease 
to  make  It  correspond  with  the  parol  contract. 

Same. — A  Court  of  equity  will  not  enforce  a  parol  contract.  If,  after  the  same 
Is  made,  the  parties  voluntarily  enter  Into  a  written  contract  differing  In 
terms  from  the  parol  agreement,  nor  will  It  substitute  the  parol  contract  for 
the  written  one. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  averred  in  his  complaint  that  in  November, 
1857,  the  defendant  leased  to  one  Cicero,  for  two  years,  from 
January  1st,  1858,  a  lot  in  San  Francisco,  with  the  buildings 
thereon,  known  as  the  Montgomery  Baths;  that  November 
1st,  1858,  plaintiff  purchased  the  lease  from  Cicero,  and  that 
at  the  time  of  the  purchase  defendant  was  in  the  Atlantic 
States,  and  he  called  on  defendant's  agent  and  informed  him 
he  was  going  to  purchase,  but  that  the  premises  were  in  bad 
repair  and  he  desired  to  refit  them,  and  wished  to  know  if  he 
<lid  so  whether  he  could  have  a  renewal  of  the  lease  for  a 
Ions;  term  upon  the  conditions  of  the  existing  lease,  and  was 
informed  by  the  agent  that  if  he  expended  money  and  made 
the  repairs,  the  lease  would  be  renewed  as  he  desired.  That 
thereupon  he  purchased  the  lease,  and  expended  several  thou- 
sand dollars  in  making  the  repairs,  and  continued  to  occupy 
the  premises  and  pay  the  rent  under  the  old  lease  until  1861, 
when  the  defendant  returned  to  San  Francisco.  That  after 
defendant  returned  new  repairs  were  required,  and  defendant 
told  him  he  should  have  the  new  lease  for  a  long  term  on  the 
same  terms  as  the  old  one,  and  to  make  the  repairs.  That  in 
September,  1861,  defendant  was  about  to  leave  for  the  Atlantic 
States,  and  plaintiff  and  one  Ciprico,  who  was  plaintiff's  part- 
ner, demanded  the  lease  of  defendant,  but  he  refused  to  let 
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them  .  have  one  unless  they  paid  four  hundred  dollars  per 
month  and  took  it  for  five  years;  and  told  them  to  leave  the 
premises  or  sign  such  a  lease ;  and  that  fearing  they  could  not 
get  a  lease  unless  they  signed  such  an  one,  they  executed  it. 
That  plaintiff  had  since  paid  the  rent  at  four  hundred  dollars 
per  month;  and  defendant,  in  1864,  returned  to  San  Francisco, 
and  refused  to  execute  a  new  lease  according  to  the  parol  con- 
tract, or  to  make  any  allowance  for  improvements  or  repairs, 
or  for  the  rent  paid  in  excess  of  the  terms  of  the  parol  agree- 
ment. 

Brooks  &  Whitney,  for  Appellant 

The  first  ground  of  demurrer  is,  that  the  repairs  and  improve- 
ments first  mentioned  were  not  made  at  the  request  of  defend- 
ant, and  that  he  did  not  promise  to  pay  for  them.  The  suit 
is  not  brought  to  recover  the  cost  of  these  repairs,  but  to  enforce 
a  parol  contract  performed  on  the  part  of  plaintiff.  The  plain- 
tiff, therefore,  does  not  seek  to  recover  in  this  action  the  money 
so  expended  by  him,  but  asks  a  specific  performance  of  the  con- 
tract on  the  part  of  the  defendant  (Williams'  Equity,  300, 
301 ;  OUlespie  v.  Moon,  2  Johns.  Ch.  591 ;  Kusselhrach  v.  Liv- 
ingston, 4  Johns.  Ch.  148.) 

The  second  ground  of  demurrer  is,  that  the  other  repairs 
and  improvements  were  made  after  the  execution  of  the  writ- 
ten lease,  by  the  terms  of  which  no  part  of  the  repairs  are 
chargeable  on  the  defendant ;  nor  is  there  any  other  agreement 
set  forth  by  which  he  is  chargeable.  In  a  bill  to  reform  this 
very  lease,  it  would  not  be  a  ground  of  demurrer  that  this  agree- 
ment spoken  of  is  not  contained  in  the  lease.  Taking  the  alle- 
gations of  the  bill  as  true,  that  would  be  a  good  groimd  for 
reforming  the  lease.  The  fifth  ground  of  demurrer  is,  that  it 
is  not  alleged  that  there  was  any  mistake  or  fraud  in  the  exe- 
cution of  the  lease  —  no  misapprehension  of  its  terms. 

It  is  not  necessary  that  all  these  grounds  should  co-exist. 
It  is  sufiicient  that  either  one  exists.  The  demurrer  in  effect 
admits  this,  and  we  may  admit  on  our  part  that  there  was  no 
mistake  or  misapprehension.     (Adams'  Equity,  264;  2  Johns. 
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Gh.  696;  Brumm'ogim  ^^i  TiUinghasl,  18  Cal  267;  MeMillan 

'  Cope,  Dainfferfield  dt  HamUtPn^  for  BeBpondent 

.  We  «ont«D(d  that  the  parol  agreement  wiLs  mei^ged  in  the 
written  leaae,  for  it.  is  shown  that  the  subject  matter  tt as  fully 
oonsider«d  before  and  at  the  time  .oi  the  execution  of  the  lease, 
mad  all  thc^  aurt^Offitkft  are  to  the  effieot  that  prior  and  contem- 
poraneous parol  contracts  or  agreements  are  merged  in  the  "writ- 
ten agreement.  It  could  not  have  been  a  new  agreement,  for  no 
consideration  is  shown  to  baTe  passed  tbthe  defendant  to  sus- 
tain it.  (2  Phillips'  Ev.,  6  Am.  Ed.,  666,  666,  and  cases  cited ; 
■Bingham^  r.  B6ffer^,  17  Mass*  571.) 

•Plaintiff  having  entered  into  the  written  contract  of  lease 
with  defendant,  and  paid  money  on  it  after  the  knowledge  of 
■die  fraud  even,  if  fraud  existed,  is  estopped  from  denying  it ; 
and'  money  paid  for  fear  of  pecuniary  loss  is  voluntarily  paid. 
Parsons  on-  Contracts  «hows  that  personal  fear  must  instigate 
orprompt  the  action.  (See  Vol.  1,  p.  319 ;  2  Abbott  Rep.  339 ; 
¥  Keman,  308 ;  6  Standford,  658 ;  Brummagim  v.  Tillingh<ist, 
18  <:ial.  276;  McMillm  v.-  Richards,  9  Oal.  865.) 

Although  the  law  always  favors  infants,  payments  of  rent 
by  them  even,  after  they  become  capable  of  eontracting,  will 
ratify  a  contract  where  there  was  no  duress  or  actual  fraud. 
(Story  on  Contracts,  Sees.  68-73.)  In  this  case  rent  has  been 
paid  under  the  contract  between  four  and  "five  years,  and  for 
more  than  a  year  after  the  return  of  defendant  to  this  State. 

.By  the  Court,  Rhodes,  J. 

3;bis  suit  >vas.  brought  for  the  purpose  of  specifically  enforc- 
ing, a  parol  contract  in  relation  to  the  leasing  of  certain  prem- 
ises, and  of  reforming  a  lease  of  the  premises  that  was  executed 
betwoen  the  defendant  on  the  one  part,  and  the  plaintiff  and 
one  Ciprico  on  the  other  part,  and  as  incidental  to  sudi  relief 
tor  have  an  aooount  taken  between  the  plaintiff  and  defendant 
in  te^ect  to  certain  repairs  on  the  leased  premises  made  by 
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A(€  defetidant,  and  certain  sHms  alleged  to  have  been  paid  as 
tm%  in  excess  of  the  rate  provided '  for  in  -the  parol  contract 
Tie  defendant  filed 'a  •  general' demnrrer,  on  the  gronnd  that 
tfee-  complaint"  dki  mrt  state  facts  dtlfficient  to  constitute  a  catwe 
of  addon,  and  specified  several  distinct  causes,  and  the  deimir- 
rtt*  having  been  unstained,  the  plaintiff  appealed. 
*'  Thd  itemurrer  is  well  taken  as  to  the  first  three  <?aiisos  sj>eci* 
fl^,  if  the  claim  on  the  account  of  the  repairs  made  b:»ft^re 
fbe' execution  of  the  leas6  to  the  plaintiff  and  Ciprico,  and' 
tiif^^  iftade  after  the  execntidn  of  that  lease,  and  the  claim  for 
the^  excess  of  rent  paid,  are  separate  causes  of  action;  for  as 
tPG>  Ae  first  repairs  it  is  not  alleged  that  the  defendant  either 
expressly  or  impliedly  promised  to  pay  for  the  expenses  of 
diieh  repairs;  and  as  to  the  second  'repairs  the  lease  provides 
that'  the  lessees  shall  "make  the  repairs  at  their  own  expense ; 
a*d  the  sum  of  fifty  dollars  per  month,  which  is  alleged  was 
in  excess  of  the  proper  rent,  formed  a  part  of  the  four  hun- 
dred dollars  per  mooth  ooventtnted  in  the  lease  to  be?  paid  by 
thewi*. 

'Sut  the  plaintiff,  as  we  understand  counsel,  not  controvert- 
ing this  view,  holds  that  they  are  not  separate  causes  Of  action, 
b«t  are  merely  allegations  of  matter^  of  fact,  showing  a  per- 
formance on  his  part  of  the  parol  agreement  entered  into  be- 
fii^n  the  parties,  and  which  he  asks  may  be  ordered  to  be 
specifically  performed  by  the  defendant,  by  the  execution  of 
a  *iiew  lease,  and  by  a  reformation  of  tlie  present  one.  His 
right  to  such  relief  may  be  tested  by  the  general  demurrer. 

Specific  performance  of  parol  contracl. 

in  reBpect  to  the  claim  foor  a  specific  performance,  the  case, 
briefiy  stated,  is  this:  The  plaintiff  being  about  to  purehasH 
am  existing  lease,  states  to  the  mgsnt  of  the '  defendant  —  the 
landlord  —  that  he  proposes  to  make  certain  repairs  on  tho 
ppemiaes,  "and  he  is  assured  by  aaid  agent"  that  if  h?,  shall 
purchase  tiie  leai^  and  make  the  proposed  repairs,  the  defend- 
Qit  ^iU  renew  the  lease,  or  execute  a  new  lease  npon  similar' 
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terms  and  oonditioiuSy  and  for  a  long  term.  The  proposed 
repairs  are  made;  the  defendant  knows  the  purpose  and 
expectation  with  which  they  have  been  and  are  being  made, 
and  tells  the  plaintiff  ^^to  go  on,  that  it  is  all  right  and  that 
plaintiff  should  have  the  long  lease."  Subsequently,  the  plain- 
tiff and  defendant  and  Ciprico  meet  and  execute  the  lease  set 
out  in  the  complaint,  for  the  term  of  five  years,  at  an  increased 
rent,  containing  a  covenant  of  the  lessees  to  repair  at  their 
own  expense.  The  lessees  execute  the  lease,  because  they 
think  the  terms  are  the  best  they  could,  under  the  circum- 
stances, procure  from  the  defendant,  and  they  have  paid  the 
rent  at  the  increased  rate,  up  to  the  conamencement  of  this 
action. 

The  plaintiff  was  ever  entitled  to  a  decree  for  the  specific 
performance  of  the  parol  contract,  on  the  ground  of  the  **  part 
performance  "  asserted  by  him,  the  right  to  that  relief  was  as 
fully  matured  and  capable  of  being  enforced  immediately  be- 
fore the  execution  of  the  lease  to  him  and  Ciprico  as  at  any 
previous  time.  But  if  parties,  knowing,  as  they  are  presumed 
to  know,  the  terms  of  their  parol  agreement,  and  what  has 
been  done  under  it,  deliberately  enter  into  a  contract  in  writ- 
ing, relating  to  the  same  subject  matter,  containing  terms 
varying  from  those  mentioned  in  the  parol  agreement,  the 
Court  will  not  rescind  the  written  contract  and  set  up  the 
prior  parol  contract,  under  the  pretense  of  specifically  enforc- 
ing the  performance  of  a  contract  To  do  so  would  be  to  add 
a  new  class  to  the  wards  in  chancery.  The  case  is  but  the 
ordinary  case  of  a  contract  in  writing,  in  which  the  terms  are 
harder  than  one  of  the  parties  had  been  led  by  the  previous 
conversations  or  parol  agreements  to  expect,  but  which  he, 
with  a  full  knowledge  of  its  terms,  does  accept  and  execute. 
For  a  party  to  invoke  the  interposition  of  a  Court  of  equity  in 
?uch  a  case,  is,  in  effect,  to  ask  the  Court  to  revise  his  own 
discretion. 

The  claim  to  have  the  lease  reformed  is  only  ancillary  to 
that  for  the  specific  performance  of  the  parol  agreement,  and 
it  depends  on  the  same  facts  and  a  few  additional  ones,  that 
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are  unnecessary  to  be  stated;  for  they  amount  only  to  appre- 
hensions on  the  part  of  the  plaintiff  and  Ciprico  of  impending 
injury  to  their  interests,  but  do  not  show  a  mistake — which  is 
the  usual  grounds  upon  which  Courts  proceed  in  reforming 
contracts  —  nor  such  duress  or  fraud  as  will  entitle  him  to  any 
relief  in  equity.  The  situation,  of  the  plaintiff  and  Ciprico,  of 
which  complaint  is  made  in  argument,  that  the  defendant  took 
undue  advantage,  consisted  in  the  fact  that  they  were  in  thp 
possession  of  premises  after  the  expiration  of  the  lease  under 
which  they  entered,  and  that  during  their  tenancy  they  had 
made  repairs,  which  added  to  the  rent  paid,  exceeded  the  value 
of  their  use  and  occupation,  without  having  procured  from 
the  landlord  an  agreement  in  writing  to  secure  the  repayment 
of  the  expenses  incurred  by  them  in  making  the  repairs;  and 
that  while  affairs  were  in  that  condition,  the  defendant  told 
them  that  if  they  did  not  choose  to  accept  the  lease  offered,  they 
could  leave  the  premises.  After  consideration  they  accepted 
and  executed  the  lease ;  and  there  the  Court  must  leave  them, 
unless  it  can  be  shown  that  the  Court  has  authority  which  has 
never  been  attributed  to  it,  to  substitute  an  agreement  differ- 
ing in  its  terms,  for  the  one  the  parties  have  freely  and  volun- 
tarily executed. 

Judgment  affirmed. 


JOHN  WALDIE  v.  J.  G.  DOLL. 

Pledgkb  of  ak  Undiyidbd  Half  of  Propbbtt. —  B.  a  wagon  maker,  and  W.  a 
blacksmith,  entered  Into  an  arrangement  for  the  building  of  wagons,  by  which 
S.  was  to  do  the  woodwork,  and  W.  the  ironwork,  and  W.  was  also  to  furnish 
the  materials  for  the  woodw6rk,  for  which  he  was  to  have  a  Hen  as  secority 
on  the  interest  of  B.  in  the  wagons.  Held,  that  the  contract  constituted  an 
hypothecation  of  the  interest  of  B.  In  the  wagons  while  they  were  being  made, 
and  that  when  the  wagons  came  into  the  possession  of  W.,  he  became  a 
pledgee  in  possession  thereof,  and  was  entlUed  to  retain  snch  possession 
until  paid. 

P068B8810N  OF  PsBSoivAL  PROPKBTT. —  Where  two  parties  own  wagons  in  com- 
mon, and  one  pledges  his  half  to  the  other  for  advances,  if  the  pledgee  keeps 
the  wagons  on  his  premises,  and  marks  them  with  his  name,  and  exercises 
control  over  tbem,  the  mere  fact  that  the  pledgor  is  painting  them,  does  not 
■how  a  surrender  of  possession  by  the  bailee. 
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Error  m^st  bz  .  SHQWN.-:-.Tlie  appellate  Court  wUl  not  aasoBie  tbat  the  C«art 
below  committed  error  unless  the  record  sbows  wherein,  and  one  who  alleges 
' ' '   error  ^u^  rely  <>n  the  recoriJ  to  dlBClose  It 

Bi|i4,-o9  JDwvtfCT  Copiqr  as  !ro  InsiTRiiCTiONfe.-r^  If  tbete  ift  a  rfale  of'.tte  DIs- 

,  ^     triet  Cou|:t  requiring  Instruction^  to  be  handed  to  the  Jfidfa  by  a  4)er<ain  time 

in  th^  proprress  of  thie  trial.  It  Is  not  error  for  the  Court  to  refuse  to  gtve 

'Iastro<*ti6ti8iiot  handM  ib  t^e  Judge  In  time. 

, .|U49^-  ICNB'hwrcTWysrft.  to'  VB9:  JuKV.^-  InsfxncUons  asked  'by  toaniMl,  «Dd  ve- 

tuped  by  tbP  Coort,  should  not  be  read  In  Che  heaiSn^.^f  the  inry. 

*;A:Ppea'l  from  the  District  Court^  Sixth  Judicial  District, 
Sacramento  County. 

u  The  f*»ts  are  stated. in  the  opinion  of  the  Court 

,    O^Qrge  CodnHnlader,  £or  AppeUant 

''  B.  C.  Cla/rk,  and  George  R.  Moore,  for  Kespondent 

By  theCoOTt,  CimatiBr,  O.  J. 

,^P^  the  12th  of  SiToreiai^beiry  1864,  J.  CL  Doli.  oommeaeed  m 
lUTtio^  in  di^  Distri€4i  Qoart  o£  the  Sixth  Judicial  Distriet 
.^igaimst  ope  J.  P»  Shaffer  to  pecover  the  amount  due  on  two 
|Mrppii$aory  nojtes^  AJad  cQ.uaed  to  be  attached  therein  thrae 
•wagons  as  security  for  the  satisfaction  of  any  judgment  tktt 
he  might  recover  in  such  action.  Suhaequently  in  the  same 
month  judgment  was  obtained  in  the  suit  against  Shaffer 
for  seven  hundred  and  thirteen  dollars,  and  thereafter  an  exe- 
cution was  issued,  thereon,  and  on  the  8th  of  I^ecember  of  the 
same  year  the  prcyerty  attached  was  sold  to  Doll,  by  the  JSbg,T;i^ 
of  Sacramento  County  u;nder  and  by  yiiiue  of  tlie  judg- 
mmi  and  exeentioii  against  Shaffer.  The  plaintiff,  Wtddie, 
eJaimed  the  wagons,  and  after  Aey  were  sold  and  delivered  to 
Doll  demanded  them  of  him,  and  upon  Ha  refusal  to  deliver 
the  propertj^  in  compliance  with  snok  demand,  the  plaintiff 
btwight  this  action  for  their  recovery,  or  their  vjdue  in  case 
the  possession  thereof  pould  not  be  obtained,  and  for  damagas, 
6t<s. 

The  plaintiff's  complaint  consists  of  two  counts.     In  one  of 
tliem  the  plaintiff  alleges  that  he  was  the  owner  and  in  pes- 
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^ssion  of  the  wagons  at  the  time  they  came  to  the  defendant's 
possession.  In  the  other  he  alleges  that  he  and  Shaffer  were 
the  owners  in  common  of  certain  personal  property  otmsistiag 
of  three  wagons,  and  that  Shaffer,  being  itidehked  to  him  ia 
the  sum  of  five  hundred  dollars  with  some  interest  thereoh^ 
pledged  his  interest  in  these  wagons  to  the  plaintiff  to  secuitd 
said  indebtedness  and  the  int^est,  and  at  the  samd  time  placed 
the  property  in  the  actual  possession  and  under  the  exclusive 
c(mtrol  of  the  plaintiff,  and  also  invested  him  widk  full  power 
to  sell  and  dispose  of  the  same  and  to  apply  the  proceeds 
arising  therefrom  to  the  payment  of  the  amount  doe  and  to 
become  due.  In  each  count  the  property  therein  described  is 
alleged  to  be  of  the  value  in  the  aggregate  of  one  thousand 
dollars.  Two  of  the  wagons  mentioned  in  the  first  count  cor- 
respond in  description  with  two  of  the  wagons  described  in 
the  second  count,  but  it  does  not  appear  from  the  complaint 
that  the  two  counts  were  intended  to  describe  the  same  prop- 
erty, but  from  the  whole  complaint  it  is  evident  the  plaintiff 
intended  the  second  coimt  as  a  statement  of  the  cause  of  actiooi 
on  which  he  relied  for  a  recovery. 

The  defendant's  answer  controverts  most  of  the  material 
allegations  of  the  complaint  The  defendant  further  answer- 
ing avers  that  the  property  was  seized  and  taken  by  th» 
Sheriff  under  the  writ  of  attachment  and  afterward  came  to 
the  defendant's  possession  by  purchase  at  the  sale  under  the 
execution.  And  he  alleges  that  when  the  wagons  were  so 
seized  and  tajcen  by  the  Sheriff,  Shaffer  had  tlie  actual  posr 
session  of  them  and  was  the  owner  of  one  half  part  thereof 
and  so  continued  to  be  until  they  were  sold  by  the  Sheriff  to 
the  defendant,  who  by  his  purchase  became  the  owner  of  one 
half  of  the  property,  and  equally  with  the  plaintiff  became 
entitled  to  the  possession  of  the  same;  that  immediately  after 
he  so  purchased  he  offered  to  the  plaintiff  to  recognize  him  a& 
the  o^vne^  of  an  undivided  half  of  the  wagons  in  common 
with  himself.  Ho  then  charges  that  the  pretended  pledging 
of  the  property  was  a  fraudulent  contrivance  on  the  part  of 
Shaffer  to  enable  him,  with  the  assistance  of  the  plaintiff,  to 
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cheat  and  defraud  his  creditors,  and  further  that  such  pre- 
tended pledging  was  void  as  against  the  defendant  for  want  of 
an  actual  delivery  and  change  of  the  possession  of  the  property 
or  any  part  thereof.  The  issue  joined  was  tried  before  a  jury 
who  rendered  a  verdict  for  the  plaintiff  on  which  judgment  was 
entered. 

The  appeal  is  from  the  judgment  and  from  an  order  refusing 
a  new  trial. 

In  October,  1862,  Shaffer,  who  was  a  wagon  maker,  engaged 
in  the  business  of  making  wagons  at  the  shop  of  the  plaintiff 
in  the  City  of  Sacramento.  By  an  arrangement  between  the 
plaintiff  and  Shaffer,  the  latter  was  to  do  the  woodwork,  and 
the  former,  who  was  a  blacksmith,  was  to  do  the  ironwork 
necessary  to  the  construction  of  the  wagons,  after  which  it 
was  a  part  of  the  business  of  Shaffer  to  paint  them.  Shaffer 
had  not  the  means  with  which  to  procure  the  materials  neces- 
sary for  his  part  of  the  work;  and  the  result  was,  that  plain- 
tiff furnished  timber  and  money  to  Shaffer  for  the  purpose, 
upon  the  agreement  that  plaintiff  should  have  and  hold  the 
wagons  until,  by  the  moneys  arising  from  sales  thereof,  he 
should  be  reimbursed  for  his  advancements  made  on  behalf 
of  Shaffer.  The  agreement  between  the  parties,  as  testified 
to  by  the  plaintiff,  was,  that  Shaffer  should  carry  on  the 
wagon  making  business  and  the  plaintiff  the  blacksmithing 
business,  and  that  Shaffer  should  have  for  his  own  use  and 
benefit  the  business  of  repairing  wagons,  and  that  the  new 
wagons  to  be  built  by  their  joint  labor  should  belong  to  the 
plaintiff  until  he  was  fully  paid  the  money  due  him.  The 
plaintiff  further  testified  that  he  advanced  to  Shaffer  five  him- 
dred  dollars'  worth  of  timber  in  October,  1862,  and  tliereaftei* 
all  the  additional  timber  used  by  him  in  the  business.  Some 
time  before  the  attachment  was  levied,  Shaffer  sold  out  his 
interest  in  the  wagons  to  one  Keseberg,  when  he  instructed 
the  plaintiff  that  if  the  wagons  were  sold  for  more  than  was 
due  him,  that  then  the  plaintiff  should  pay  the  excess  belong- 
ing to  Shaffer  to  Keseberg,  and  to  this  the  plaintiff  assented. 
Shaffer  testified  in  effect  that  he  was  to  have  a  half  interest  in 
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the  wagons  when  the  materials  of  which  they  were  made  were 
paid  for,  and  that  from  his  half  the  five  hundred  dollars  due 
the  plaintiff  was  to  be  deducted.  The  evidence  of  the  wit- 
nesses is  exceedingly  Joose  in  respect  to  the  exact  relation 
which  the  parties  to  this  wagon  making  business  sustained  to 
each  other  by  their  original  agreement  or  understanding. 
The  theory  upon  which  the  action  was  tried  was,  that  Shaffer 
and  Waldie,  in  the  first  place,  contemplated  by  their  arrange- 
ment that  they  should  own  in  common  the  wagons  which  they 
might  make,  and  so  the  respective  attorneys  of  the  parties  to 
this  action  seemed  in  their  pleadings  to  regard  the  position  of 
the  contracting  parties,  and  so  we  shall  regard  it.  Then  the 
substance  and  effect  of  the  arrangement  between  the  plaintiff 
and  Shaffer  was,  that  the  wagons  in  question  should,  to  the 
extent  of  Shaffer's  interest  therein,  stand  pledged  to  the  plain- 
tiff, as  soon  as  manufactured,  as  security  for  the  money  due 
and  to  become  due.  This  arrangement  was  in  its  nature  a 
contract  for  the  hypothecation  of  the  wagons  as  they  should 
be  brought  into  being  by  the  labor  and  skill  of  the  workmen ; 
but  as  soon  as  they  came  into  existence  and  passed  into  the 
possession  of  the  plaintiff,  his  right  as  pledgee  of  Shaffer's 
half  attached.  So  it  was  held  in  the  case  of  Mdcomber  v. 
Parker,  14  Pick.  497,  where  a  brickmaker  stipulated  with  the 
lessees  of  a  brick  yard,  in  which  he  manufactured  bricks,  that 
the  lessees  should  retain  the  bricks  to  be  made  there  as 
security  for  their  advances  to  him.  (Story  on  Bail,  Sees.  290, 
294.) 

As  between  the  plaintiff  and  Shaffer,  there  can  be  no  ques- 
tion as  to  which  was  entitled  to  the  possession  of  the  wagons 
and  to  the  proceeds  of  sales  thereof  in  the  first  instance.  The 
plaintiff  had  the  right  to  their  possession,  and  the  authority  to 
sell  them  and  to  appropriate  from  the  money  arising  from  the 
half  which  stood  pledged,  sufficient,  if  it  amounted  to  that,  to 
pay  him  the  sum  due.  Then  the  main  question  to  be  consid- 
ered is  whether  the  possession  which  the  plaintiff  had  of  the 
property  when  it  was  attached  was  open  and  exclusive,  and 
fuch  as  to  protect  it  from  the  creditor  of  Shaffer.     We  are  of 
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opinion  that  it  was.  At  that  time  the  wagons  had  been  in  the 
exclnsive  possession  of  the  plaintiff  for  at  least  a  month. 
They  were  marked  with  the  plaintiff's  name  as  maker,  and 
were  kept  by  him  on  his  own  premises.  The  plaintiff  sus- 
tained the  relation  to  them  which  owners  usually  occupy  te 
their  property.  His  possession  was  open  and  well  calculated 
to  give  notice  to  everybody  concerned  that  it  was  substantial. 
Though  Shaffer  was  engaged  at  the  time  they  were  seized  by 
the  Sheriff  in  painting  one  of  the  wagons,  that  fact  when  con- 
sidered in  its  relation  to  the  subject  and  to  the  oircumstanees 
in  evidence,  does  not  show  any  surrender  on  the  part  of  the 
plaintiff  of  the  actual  possession  of  the  property  to  Shaffer. 
We  think  the  case  in  principle  falls  closely  within  the  rule  laid 
down  in  Stevens  v.  Irwin,  15  Cal.  506. 

The  appellant  complains  that  the  plaintiff  was  permitted  to 
produce  evidence  to  the  effect  that  Shaffer  was  to  own  no 
interest  in  the  wagons  until  the  plaintiff  was  paid  for  his 
advance,  on  the  ground  that  such  evidence  was  in  contradic- 
tion of  the  complaint  that  Shaffer,  as  the  owner  of  an  undi- 
vided half  of  the  wagons,  pledged  his  interest  therein  to  the 
plaintiff  to  secure  the  debt  due  him.  The  testimony  to  which 
the  appellant  refers  as  erroneously  admitted  does  not  even 
tend  to  prove  the  fact  that  Shaffer  was  to  own  no  interest  in 
the  wagons  before  the  plaintiff's  advances  were  paid.  On  the 
contrary,  it  tends  to  establish  the  allegations  of  the  secoiid 
count  of  the  complaint,  and  was  therefore  admissible. 

There  is  nothing  in  the  record  to  support  the  error  assigned 
on  the  part  of  the  appellant,  on  the  ground  that  he  was  not 
allowed  to  show  by  Shaffer,  on  his  cross  examination,  that  he 
transferred  the  wagons  to  the  plaintiff  in  order  to  cheat  his 
creditors. 

During  the  argument  of  the  cause  before  the  jury,  the 
Judge  said  that  as  he  was  then  advised  "he  should  hold  that 
the  Statute  of  Frauds  did  not  conflict  with  an  arrangement 
such  as  was  entered  into  —  that  the  statute,  as  near  as  he  could 
rememlier,  did  not  in  cases  of  this  kind,  where  the  pledgor 
had  a  half  interest  and  the  pledgee  was  the  owner  of  the 


April,  1866.]  Waudeb  v.   Doix.  5«l 


Opinion  of  the  Court  —  (Mrrey,  C  J. 


other  half,  require  that  the  pledger  should  give  up  and  aban- 
don  it —  leave  the  building  in  which  the  property  was  located/* 
To  this  the  defendant  excepted,  and  on  this  aj^seal  assigns  this 
remark  of  the  Judge  as  erroneous.  What  was  said  by  counsel 
that  rendered  what  the  Judge  so  said  pertinent  to  the  issue,  we 
are  not  advised  by  the  record,  or  otherwise.  As  the  matter 
stands  it  is  impossible  to  say  that  it  was  of  such  a  character  as 
could  have  done  harm  to  the  defendant  It  is  well  understood 
that  this  Court  will  not  assume  that  the  Court  below  committed 
an  error  unless  the  record  shows  wherein ;  and  it  is  equally  well 
understood  that  the  party  who  alleges  error  must  rely  on  the 
record  as  affirmatively  disclosing  it  We  are  not  satisfied  that 
the  remark  was  not  entirely  true,  though  it  would  seem  to  be, 
standing  alone,  without  any  pertinent  application  to  anything 
before  the  Court  or  jury. 

The  remaining  point  to  be  considered  is,  that  the  Court  re- 
fused to  give  two  instructions  to  the  jury  requested  on 
behalf  of  the  defendant  These  requested  instructions  are  set 
forth  in  the  record.  If  it  be  assumed  that  they  are  a  correct 
statement  of  legal  propositions  involved  in  the  controversy,  it 
does  not  appear  that  they  were  read  in  the  hearing  of  the  jury. 
We  are  not  to  presume  that  they  were,  because,  to  have 
read  them  in  the  hearing  of  the  jury  before  they  were 
passed  upon  by  the  Court,  would  have  been  an  improper 
practice ;  and  even  after  they  were  passed  upon  by  the  Court, 
it  would  have  been  improper  to  have  allowed  the  jury 
to  know  what  they  were,  unless  given  to  them  by 
the  Court  These  requested  instructions  were  refused  for 
two  reasons,  as  stated  by  the  Judge  in  writing  as  follows: 
'^  First,  that  the  same  are  not  law ;  and  second,  that  under 
the  rule  of  the  Court  they  are  not  asked  in  time.'* 
If  either  of  the  reasons  assigned  by  tbe  Judge  for  refusing  to 
instruct  the  jury  as  requested  be  valid,  the  refusal  cannot 
be  alleged  as  error.  Without  saying  whether  the  requested 
instructions  were  good  law,  or  otherwise,  we  think  the  Court 
was  justified  in  rejecting  them,  because  they  were  not  submitr 
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ted  as  required  by  a  rule  of  the  Court     (People  v.  Sears,  18 
CaL  636.) 

The  judgmeat  most  be  and  is  hereby  affirmed. 


THE  PEOPLE  V.  WILLIAM  JOCELTN. 

PiAA.  IN  Cbiminal  Cask. —  If  the  defendant  in  a  criminal  caae  refnses  to  plead 
after  bis  demurrer  to  the  Indictment  has  been  overruled,  the  Court  may 
direct  a  plea  of  not  guilty  to  be  entered  for  him. 

■kbor. —  The  record  must  afflrmatlrely  ehow  error ;  the  appellate  Court  will 
not  presume  it. 

Affidavit  fob  a  Continuance. — An  aflBdayit  for  a  continuance  in  a  criminal 
case  should  show,  not  only  that  efforts  have  been  made  to  find  the  absent 
witness,  but  also,  if  service  of  a  subpoena  has  been  made  on  him,  should 
show  that  it  was  such  kind  of  service  as  be  was  bound  to  obey. 

Naw  Trial  on  Qround  of  Denial  of  Continuance. —  On  an  application  for  a 
new  trial  on  the  ground  that  the  Court  denied  a  continuance,  In  a  criminal 
as  well  as  In  a  civil  case,  the  defendant  should  procure  the  affidavits  of  the 
absent  witnesses,  showing  that  they  can  testify  to  the  facts  sought  to  be 
proved,  or  give  good  reason  for  not  obtaining  such  affidavits. 

Witness  in  Criminal  Case. — ^A  witness,  not  examined  before  the  grand  Jury, 
whose  name  is  not  Indorsed  on  the  Indictment,  may  be  examined  by  the 
People  on  the  trial. 

Surprise  a  Ground  fob  New  Trial. — ^A  new  trial  will  not  be  granted  In  a 
criminal  case  on  the  ground  of  being  taken  by  surprise  by  the  testimony  of  a 
witness,  unless  the  affidavits  show  that  the  testimony  of  the  witness  was  not 
true. 

Apptrat.  from  the  County  Court,  Colusa  County. 

The  defendant,  with  two  others,  was  indicted  for  grand  lar- 
ceny in  stealing  cattle.  Having  been  convicted  and  sentenced, 
he  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J,  0.  Ooodman,  for  Appellant. 

J.  0.  McCvllough,  Attorney-General,  for  the  People. 
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By  the  Court,  Sawyeb,  J. 

The  point  that  the  Court  erred  in  directing  a  plea  of  not 
guilty  to  be  entered  on  the  refusal  of  defendant  to  plead  fur- 
ther after  overruling  the  demurrer  to  the  indictment,  is  an- 
swered by  the  case  of  The  People  v.  King,  28  Cal.  265. 

It  does  not  appear  what  the  ruling  of  the  Court  was  on  the 
motion  for  an  attachm^nit  for  witnesses.  It  may  have  been 
granted,  for  aught  that  appears  to  the  contrary  in  the  record. 
The  motion  was  a  different  one  from  the  motion  for  (•ontinu- 
ance,  and  it  does  not  appear  upon  what  it  was  based.  Neither 
does  it  appear  that  any  exception  was  taken  to  any  ruling 
made  on  the  motion,  or  for  a  refusal  to  rule  at  all  upon  it. 
The  record  must  affirmatively  show  error — we  cannot  presume 
it 

There  does  not  appear  to  us  to  be  any  error  in  the  denial 
of  the  motion  for  continuance.  It  does  not  appear  that  any 
particular  effort  was  made  to  find  the  witnesses  in  Colusa 
County.  Nor  is  it  shoAvn  that  any  service  was  made  on  tlie 
witnesses  in  El  Dorado  County  which  they  were  bound  to 
notice.  On  both  these  points  see  People  v.  Williams,  24  Cal. 
37.  Besides,  on  the  motion  for  new  trial  in  such  cases,  the 
affidavits  of  the  absent  witnesses  should  be  obtained  to  show 
that  they  can  testify  to  the  facts  sought  to  be  proved,  or  some 
good  reason  given  for  not  obtaining  them.  (People  v.  DeLacey, 
28  Cal.  589.)  We  cannot  see  from  the  record  that  the  Court 
did  not  soundly  exercise  its  discretion  in  denying  the  continu- 
ance. 

We  know  of  no  provision  or  rule  that  forbids  the  examina- 
tion by  the  people,  on  the  trial  of  a  criminal  case,  of  a  wit- 
ness whose  name  has  not  been  indorsed  on  the  indictment, 
without  first  giving  notice  of  such  intended  examination.  None 
has  been  called  to  our  attention.  The  name  of  a  witness  who 
has  been  examined  before  the  grand  jury  must  be  indorsed  on 
the  indictment,  or  the  indictment  will  be  set  aside  on  motion 
of  the  defendant  Even  in  such  case  ihe  objection  must  be 
taken  promptly,  or  it  will  be  waived.      (People  v.  Lopez,  26 
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Cal.  112.)  But  this  provision  of  the  CrimiiLal  Practice  Act 
has  no  application  to  witnesses  who  have  not  appeared  before 
tiuB  grand  jisffj.  In  practice,  probably,  in  almost  every  case 
tcied,  witnefses^  other  than  tiiose  who  were  before  the  grand 
jury,  are  gwom  and  examined  on  the  trial.  The  same  rule  in 
respect  to  surprise  must  prevail  in  the  case  of  the  examination 
a£  such  witaesses  as  applies  to  other  evidence  by  means  of 
vhieh  the  defendant  is  surprised.  In  this  case  the  defendant 
dxKB  not  ahofw,  either  in  his  affidavit  of  surprise  or  motion  for 
eontinxtanee^  or  in  his  proceeding  on  motion  for  new  trial,  that 
the  testimony  of  the  witnesses  introduced  against  his  objection 
was  not  true,  or  that  he  could  have  obviated  it  by  other  testi- 
mony if  a  continuance  had  been  granted  or  a  new  trial  had. 
The  principle  of  the  case  of  People  v.  De  Lacey  is  applicable 
here  also.  There  is  nothing  in  this  ruling  inconsistent  with 
the  ease  of  People  v.  Synumds,  22  Oal.  353,  cited  by  appellant. 

There  was  no  error  in  refusing  the  eighth  instruction.  (1 
Whart.  Crim.  Law,  Sees.  361,  613;  1  Bish.  Crim.  Law,  Sec 
540,  and  cases  cited.) 

JndgB^nt  affirmed. 


CHARLES    CAMDEU    v.   MARGARET    MULLEN   ato 
LAWREKTOE  MULLEN. 

A  PsovismmT  IVoni  akd  MosroAca  of  Solv  Trader. — ^A  married  woman  who 
biimmir  m  «ate  tMOer  naaer  tbe  Act  of  1852,  for  the  pnrpOM  of  keeping  a 
public  hoTtae  and  farming,  eoald  lawfully  execnte  and  deliver  in  her  fnm. 
name  a  valid  promlsiory  nate  for  the  purchase  money  of  land  conveyed  to 
Irer  fior  me  In  nld  huslnesB,  and  could  also  execute,  In  her  own  name,  a  valid 
inortgMg*  VB  the  MUe  to  aecnre  the  puichave  money. 

FOBCBAAs  OF  Pbobbrtst  ST  Soifl  THtADiim, — The  (lueation  whether  property  par- 
chased  by  a  sole  trader  was  bought  for  use  in  her  business  aa  sole  tradar. 
Is  one  fft  tSet. 

Hum »  Jmb^obi — Mn.  stMrsMnt  in  a  complatnt  that  the  defendant,  since 

Wov— hw;  1MB,  "  tea  esstlnned  ts  yossess  and  oeeupy  •said  land  and  prem- 
ises, and  nsa  .the  same  In  her  said  sole  tsader  husiness,'*  Is  Aot  deitied  by  a 
denial  In  the  answer  that  deflendant  "lias  contliuied,  since  the  ttth  dsy  of 
r  «as  Ite  said  prenites  la  her  hastaiess  as  snch 
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Appeal  from  the  District  Cofort,  !Nmdi  Ja^ieial  District^ 
Shasta  County. 

Margaret  Mnlleii,  in  1868,  was  a  sole  tradsr,  and  pvrdtaaed 
from  plaintiff  a  tract  of  land  to  work  a^  svdi  aoie  trader.  Far 
•m  part  of  the  purchase  money,  she  and  her  huriwnd,  laanemtm 
Mullen,  executed  to  plaintiff  their  joint  prandaaeTj  notee^  aaid 
jointly  eocecuted  a  mortgage  on  the  land  to  seeure  tke  Bote& 
This  action  was  brought  against  both  husband  and  wife,  to 
ebtain  a  joint  judgment  on  the  noles,  and  to  fovaclose  tise 
mortgage.  Lawrence  Mullen  suffered  a  default  His  wife 
answered.  The  Court  rendered  a  judgment  fofcclosing  the 
mortgage,  and  directing  an  application  of  1^  proceeds  oi  side 
on  the  amount  due  and  costs;  and  further  directing',  that  if 
Ihe  same  were  insufficient,  the  defendants  pay  to  the  plainrtiff 
tiie  amount  of  the  deficiency.    Margaret  Mullen  appealed. 

George  Cadwalader,  and  Warner  Earll,  fer  AppellanL 
B.  T.  Sprague,  for  Respondent. 
By  the  Court,  Ehodbs,  J. 

The  only  question  requiring  consideration  is  whether  a  mar- 
ried woman,  who  had  availed  herself  of  the  provision  of  the 
Act  of  1862,  to  authorize  married  women  to  transact  businese 
in  their  own  names  as  sole  traders,  and  had  declared  her  inten- 
tion to  conduct  and  carry  on  the  business  of  keeping  a  public 
hotel  or  eating  house,  and  of  carrying  on  a  general  farming 
and  ranching  business,  in  her  own  name  and  on  her  own  ac- 
eount,  could,  while  that  statute  remained  in  force,  execute  in 
her  own  name  a  valid  promissory  note  for  a  part  of  the  pur- 
^ase  money  for  a  tract  of  land  sold  and  conveyed  to  her,  and 
could  execute  in  her  individual  name,  without  joining  her 
husband,  a  valid  mortgage  of  the  premises,  to  secure  the  pay^ 
ment  of  the  promissoiy  note. 

The  statutes  of  this  State  defining  the  rights  of  husband  and 
wife,  have  made  provision  for  the  acquisition,  management. 
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control  and  disposition  of  the  separate  property  of  either  the 
husband  or  the  wife,  and  the  common  property  of  both;  and 
by  the  Act  of  1852  provision  was  made  for  a  different  charac- 
ter of  property,  which  is  the  separate  property  of  the  wife,  but 
is  not  to  be  classed  with  the  separate  property  described  in 
the  Act  defining  the  rights  of  husband  and  wife.  It  may  be 
acquired  by  her  by  purchase  for  a  pecuniary  consideration,  or 
as  the  result  of  her  own  earnings,  but  it  does  not  become  com- 
mon property^  and  is  not  subject  to  the  control  of  the  hus- 
band. The  third  section  of  the  Act  provides  that  after  the 
wife  has  duly  made  and  recorded  her  declaration,  she  shall  be 
entitled  to  carry  on  in  her  own  name  the  business  specified  in 
her  declaration,  and  that  "the  property,  revenue,  moneys  and 
debts  and  credits  so  invested  shall  belong  exclusively"  to  her; 
and  that  she  "  shall  be  allowed  all  the  privileges,  and  be  lia- 
ble to  all  the  legal  processes  now  or  hereafter  provided  by  law 
against  debtors  and  creditors."  The  language  of  the  Act, 
though  not  as  lucid  in  every  respect  as  might  be  desired,  indi- 
cates the  intent  of  the  Legislature,  that  in  respect  to  her  busi- 
ness, as  specified  in  her  declaration,  and  the  property  invested 
therein,  she  shall  be  deemed  a  f^me  sole,  possessing  all  the 
rights,  powers  and  privileges,  and  subject  to  all  the  liabilities 
in  respect  to  such  business  and  property  that  she  would  poe- 
eess  and  be  subject  to,  were  she  unmarried.  Such  is  the  con- 
struction given  to  this  statute  in  McCune  v.  McOarvey,  6  CaL 
497 ;  Guttman  v.  Scannell,  7  Cal.  455 ;  and  Melcher  v.  Kvh- 
land,  22  Cal.  523;  and  the  doctrine  is  recognized  in  Alversan 
V.  Jones,  10  Cal.  12 ;  Maclay  v.  Love,  25  CaL  367,  and  other 
cases. 

The  right  and  capacity  to  purchase  property  in  her  own 
name,  to  be  used  about  her  business,  is  necessarily  incident  to 
the  power  conferred  upon  her  to  act  as  a  feme  sole  in  such 
business;  and  in  conducting  the  business  of  farming  we  can 
see  no  objection  to  her  purchasing  lands,  that  would  not 
equally  apply  to  a  purchase  of  grain  for  seed.  Conceding  to 
her  the  capacity  to  effect  a  purchase  of  property  to  be  used  in 
her  business,  that  a  feme  sole  possesses,  her  authority  to  make 
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the  purchase  on  credit  as  y^ell  as  on  any  of  the  usual  terms  of 
sale,  cannot  be  doubted. 

The  conveyance  of  the  land  by  the  plaintiff  to  the  defend- 
ants, and  the  notes  and  mortgage  exeouted  by  them  to  the 
plaintiff,  to  secure  a  part  of  the  purchase  money,  constitute 
one  transaction,  and  her  liability  on  the  mortgage  rests  upon 
the  same  principles  as  her  liability  on  the  notes.  To  deny 
her  the  power,  without  the  aid  of  her  husband,  to  create  a  lien 
upon  the  property  purchased  by  her  on  credit,  to  secure  the 
purchase  money,  subjects  the  property  invested  in  her  busi- 
ness to  some  extent  to  the  control  of  her  husband ;  and  while 
it  treats  her  as  a  feme  sole  in  making  the  purchase,  converts 
her  into  a  feme  covert  when  payment  is  attempted  to  be  enforced 
by  process  of  law. 

The  property  must  be  such  as  is  acquired  by  her  for  use  in 
her  business;  and  the  question  whether  it  was  acquired  for 
that  purpose  is  a  question  of  fact.  The  Court  found  that  she 
"executed  and  delivered  the  said  notes  and  mortgage  in  the 
course  of  her  business  as  such  sole  trader,  for  the  purpose  of 
carrying  on  said  business,"  and  the  evidence  tends  to  prove 
the  fact  as  found.  And  besides  this,  the  allegation  in  the  com- 
plaint that  she,  in  connection  with  her  co-defendant,  has  since 
the  time  of  the  purchase  of  the  lands  continued  to  possess  and 
occupy  the  land  and  use  the  same  in  her  business  as  such  sole 
trader,  is  not  denied  by  the  answer,  for  the  denial  attempted 
amounts  only  to  a  denial  of  her  continuous  occupation.  The 
use  to  which  the  property  was  put  during  that  time,  serves  to 
show  the  purpose  for  which  it  was  purchased. 

Judgment  affirmed. 


E.  M.  HALL,  B.  C.  ALLEN,  and  HENRY  HUBBARD  v. 
J.  R.  CRANDALL,  E.  M.  BANVARD,  and  JAMES 
NEAL. 

Liability  on  Pxomissort  Note  or  a  Cobporatiok. —  At  common  Uw  the  oflScers 
of  a  corporation  are  not  liable  personally  on  a  promissory  note  of  t]ie  cor- 
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poration,  'made  by  tbem  as  such  ofOcers,  In  which  the  promise  to  pay  is 
made  by^  the  corporatloD,  and  not  by  the  officers  personally. 

Liability  of  Agbnt  on  Contbact. —  If  an  agent,  in  executing  a  contract,  use 
terms  which  charge  himself,  he  may  he  sued  upon  the  instrument  itaelf  as 
the  contracting  party ;  but  it  is  otherwise  If  the  contract  contains  terms 
which  bind  the  principal  only. 

Whbn  Agbnt  acts  without  Authoktt  or  Pbincipal. —  WheA  the  contract  of 
-  the  officers  of  a  corporation  t>lnda  the  corporation  by  its  terms,  and  not  the 
officers  personally,  and  the  contract  is  made  without  authority,  so  that  the 
corporation  is  not  holden  on  it  if  any  personal  liability  exists  against  the 
officem,  it  results  from  the  wrong  done  by  them  in  undertaking  to  act  with- 
out authority. 

DiBBCTOBS  or  A  TUBNPIKB  COMPANY. —  The  Directors  of  a  corporation  formed 
for  the  construction  of  plank  -or  turnpike  roads  are  hot  liable  personally, 
under  the  nineteenth  section  of  the  Act  creating  such  corporations,  on  a 
contract  made  by  them,  which  by  its  terms  binds  the  corporation,  unless  the 
stockholders  have  adopted  by-laws,  and  the  same  have  been  filed  in  the  Re- 
corder's office,  and  the  contract  is  made  In  violation  of  the  by-laws. 

PowBB  or  DiBBCTOBS  or  TUBNPIKB  COMPANY. —  The  Directors  of  a  corporation 
formed  for  the  construction  of  plank  or  turnpike  roads  are  not  vested  with 
any  power  by  the  statute  until  the  stockholders  have  adopted  by-laws  de« 
fining  their  powers,  and  the  same  have  been  filed  in  the  Recorder's  office. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  action  was  brought  on  the  following  promissory  note : 

"Auburn,  April  1st,  1863. 
"Eight  months  from  date,  for  value  received,  the  Auburn 
Turnpike  Company  promise  to  pay  Hall  &  Allen,  at  their 
banking  house  in  Auburn,  in  gold  coin  currency  of  the  United 
States,  three  thousand  two  hundred  and  four  dollars,  with 
interest  at  two  per  cent  per  month  from  date  until  paid.  The 
above  indebtedness  is  subject  to  a  claim  held  by  Marriner  and 
Willard  of  $5,500. 

**  J.  E.  Cbandall, 

"  President 
*'E.  M.  Banvasd,  Secretary. 
"$3,204." 

The  complaint  averred  that  the  Auburn  Turnpike  Company 
was  a  corporation  under  the  Act  authorizing  the  construction 
of  plank  or  turnpike  roads,  passed  May  12th,  1853,  and  that 
defendants  were  its  Directors,  and  that  the  company  had  not 
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adopted  any  by-laws^  and  that  at  the  date  of  the  note  £.  M. 
Banvard  was  indebted  to  the  plaintiffs  for  monej  loaned,  and 
the  note  was  given  iar  the  same  by  the  assent  of  the  Directois. 
The  other  facta  are  stated  in  the  opinicHi  of  the  Court 

Charles  A.  Tuitle,  for  Appellants. 

The  word  "  otherwise  "  in  the  nineteenth  section  of  the  Act 
for  the  formation  of  turnpike  companies,  refers  both  to  the 
filing  of  the  by-laws  and  the  powers  they  confer.  The  per- 
sonal liability  of  the  Directors  attaches  when  they  fail  to  file 
the  by-laws,  or  having  filed,  make  a  contract  in  behalf  of  the 
corporation  not  authorized  by  them. 

The  law  does  not  make  the  Directors  liable  in  any  case  where 
the  corporation  would  be,  but  seems  to  contemplate  that 
they  shall  be  personally  liable  in  every  case  where  they  con- 
tract in  behalf  of  the  corporation,  and  the  contract  is  void  as  to 
the  corporation. 

This  is  made  plain  by  the  first  part  of  the  section,  which 
provides  that  the  "  Directors  and  officers  shall  have  no  powers 
except  such  as  are  given  by  the  stockholders  in  their  resolu- 
tions and  by-laws." 

The  law  has  released  road  companies  from  all  liaWlity  on 
contracts  made  by  their  Directors  in  their  behalf  not  specially 
authorized  by  their  by-laws,  and  has  substituted  in  place  thereof 
the  personal  liability  of  the  Directors. 

George  Cadwalader,  for  Kespondents. 

It  will  be  noted  that  the  statute  does  not  pretend  to  create 
a  liability,  except  after  the  filing  of  the  "by-laws"  and  a 
violation  thereof  by  the  officers  of  the  corporation.  In  this 
case,  there  were  no  "  by-laws "  filed,  and  none  in  existence 
to  be  put  on  record,  and  therefore  the  conditions  precedent 
upon  which  the  statutory  obligation  against  respondents  could 
alone  arise,  were  never  fulfilled.  No  "  by-laws"  were  filed  — 
none  were  violated  in  giving  the  company's  obligation  for  the 
debt  of  Banvard. 
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The  niBeteenth  section  intends  that  the  stockholders  should 
make  the  "by-laws,"  thereby  either  expressing  or  limiting 
the  authority  of  the  Board  of  Trustees,  and  the  stockholders 
having  neglected  to  make  "  by-laws,"  it  is  impossible  to  hold 
that  the  case  of  appellants  comes  even  within  the  neighbor- 
hood of  the  statutory  penalty. 

In  at  least  three  points  there  was  no  fulfilment  of  the  statu- 
tory conditions  to  create  the  liability  on  the  part  of  the  respond- 
ents—  here  sought  to  be  enforced.  Where  anything  is  taken 
on  conditions  precedent,  the  rule  is  well  settled  that  tJiere  must 
be  a  punctilious  performance  thereof. 

By  the  Court,  Sanbeeson,  J. 

The  note  in  suit  is  the  same  which  was  sued  upon  in  HaU 
et  al.  V.  The  Auburn  Turnpike  Company,  27  Cal.  255.  For 
reasons  there  stated  we  held  that  the  note  was  not  binding 
upon  the  company.  It  is  now  sought  by  this  action  to  hold 
the  Directors  of  the  company  personally  liable. 

It  is  claimed  that  the  defendants  are  liable :  first  —  because 
the  nineteenth  section  of  the  Act  under  which  the  company 
was  incorporated  so  provides;  and  second  —  because  they  are 
made  liable  by  the  common  law. 

We  are  of  the  opinion  that  the  second  point  cannot  be  sus- 
tained, for  the  reason  that  the  action  has  not  been  brought 
upon  the  theory  of  a  common  law  liability.  The  facts  stated 
in  the  complaint  and  found  by  the  Court  are  not  only  not  mar- 
shalled with  reference  to  a  common  law  liability,  but  in  our 
judgment  are  not  sufficiently  stated  to  fairly  present  that  ques- 
tion. On  the  contrary  the  complaint  is  fashioned  solely  upon 
the  theory  advanced  in  the  first  point,  and  it  is  apparent  from 
the  record  that  the  case  was  tried,  argued  and  determined 
throughout  in  the  Court  below  upon  the  theory  of  a  statutory 
liability.  Xo  point  was  made  upon  the  common  law,  as  clearly 
appears  from  the  opinion  delivered  by  the  District  Judge. 
Moreover,  the  case  was  first  submitted  in  this  Court  upon  that 
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theory,  and  the  point  that  the  defendants  were  liable  at  com- 
mon law  was  afterwards  made  in  a  supplemental  brief. 

But  upon  this  head  it  is  sufficient  to  say  that  the  present 
action  is  founded  strictly  upon  the  note  itself,  and  not  upon 
the  wrong  done  to  the  plaintiffs  by  the  defendants  in  executing 
it  without  authority;  and  we  are  of  the  opinion  that  if  the 
defendants  have,  by  their  action  in  the  premises,  incurred  a 
personal  liability  at  common  law,  such  liability  does  not  arise 
from  viy  obligation  created  by  the  note  itself,  but  from  the 
wrong  done.  In  all  such  cases  the  remedy  against  the  agent 
is  an  action  to  recover  the  money,  if  any  has  been  paid  him, 
or  the  value  of  the  work  or  labor,  if  any  has  been  performed 
for  him,  under  the  supposed  contract,  or  special  damages  result- 
ing to  the  plaintiff  by  reason  of  the  defendants'  wrong  in  under- 
taking to  act  for  another  without  authority.  If  an  agont  in 
executing  a  contract,  employ  terms  which,  in  legal  effect,  charge 
himself,  he  may  be  sued  upon  the  instrument  itself  as  a  con- 
tracting party.  This  is  so  because  by  the  use  of  such  terms  he 
has  made  the  contract  his  own.  But  if  the  instrument  floes  not 
contain  such  terms,  or  in  other  words  contains  language  which 
in  legal  effect  bind  the  principal  only,  the  agent  cannot  be 
sued  on  the  instrument  itself  for  the  obvious  reason  that  the 
contract  is  not  his.  If  then  the  contract  is  not  binding  upon 
the  principal  because  the  agent  had  no  authority  to  make  it, 
and  is  not  binding  on  the  agent  because  it  does  not  contain 
apt  words  to  charge  him  personally,  it  is  wholly  ^oid.  Upon 
this  point  there  is  some  conflict  of  authority,  but  the  better 
reason,  in  our  judgment,  is  with  those  cases  which  hold  the 
rule  to  be  as  above  stated.  (Story  on  Agency,  Fifth  Ed.,  Sec. 
264,  a,  and  marginal  notes,  where  the  authorities  are  collected; 
1  Parsons  on  Contracts,  54  to  58 ;  Abby  v.  Chase,  6  Gush.  54. 
See  also  Sayre  v.  Nichols,  7  Cal.  538;  Davidson  v.  Dallas,  8 
Cal.  247;  Haskell  v.  Cornish,  13  Cal.  47;  Shaver  v.  Ocean 
Mining  Company,  21  Cal.  45,  which  will  be  found  to  bear  in 
some  degree  upon  the  question.)  Those  cases,  which  hold  that 
the  agent  may  be  sued  upon  the  contract  itself,  treat  all  matter 
which  the  contract  contains  in  relation  to  the  principal  as  snr- 


572  Haul  v.  CsAimAix.  [Sup.  Gt. 

Opinion  of  the  Court  —  Sandencm,  J. 

plusage,  which  is,  in  effect,  to  make  a  new  contract  for  the  par- 
ties concerned  instead  of  oosLstniing  the  one  whidi  they  them- 
selves have  made. 

The  contract  in  the  present  ease  is  not  binding  upon  the 
supposed  principal  —  the  company  —  because  the  supposed 
agents  —  the  defendants  —  had  no  authority  to  make  it,  as  we 
held  in  Hall  et  ai.  v.  The  Auburn  Turnpike  Company,  27  Cal. 
255.  It  is  not  binding  upon  the  defendants,  because  it  does  not 
contain  apt  words  to  charge  them.  From  the  terms  employed 
the  contract  is  manifestly  the  contract  of  the  company  and 
not  the  defendants.  It  is  clear  upon  inspection  of  the  instru- 
ment that  the  defendants  intended  to  bind  the  company  and 
not  themselves,  and  that  the  plaintiffs  so  understood  it  This 
action  therefore  being  ex  directo  against  the  defendants  on  the 
note  itself,  cannot,  in  our  judgment,  be  sustained  at  common 
law  for  reasons  which  have  been  already  stated  Upon  the 
question  whether  the  plaintiffs  can  make  a  case  which  will 
charge  the  defendants  at  common  law,  we  intimate  no  opinion. 
The  law  as  to  when  an  agent  who  acts  without  authority  ren- 
ders himself  personally  liable  is  not  in  all  respects  fully  settled, 
as  will  be  seen  by  a  reference  to  the  authorities  cited  above; 
and  it  would  be  but  idle  speculation  to  discuss  a  case  of  which 
the  special  facts  are  not  before  us.  We  merely  hold  that  they 
are  not  liable  at  common  law  upon  the  note  as  contracting 
parties,  which  is  the  attitude  in  which  they  are  now  before 
us.  If  liable  at  all  in  this  action,  it  is  by  virtue  of  the  nine- 
teenth section  of  the  Act  under  which  the  Auburn  Turnpike 
Company  was  incorporated,  (Stats.  1853,  p.  173,)  which  re- 
mains to  be  considered. 

That  section  provides  as  follows :  "  Sec  19.  The  Board  of 
Directors  shall  exercise  the  corporate  powers  of  the  company, 
with  such  limitations  and  restrictions  and  to  the  extent  only 
that  may  be  prescribed  in  the  by-laws  of  the  company.  It  is 
expressly  imderstood  that  the  Directors  and  officers  have  no 
powers  except  such  as  are  given  by  the  stockholders  in  their 
resolutions  and  by-laws.  The  Secretary  of  the  company  shall 
file  a  copy  of  the  by-laws,  and  all  amendments  thereto,  with 
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the  County  Recorder  of  each  county  traversed  by  the  road, 
for  puUic  inspection,  from  which  filing  all  contracts  made  by 
Directors  or  any  officers  or  agents  of  the  company^  in  behalf 
of  the  company,  must  be  entered  into  under  the  powers  and 
by  the  authority  conferred  in  such  by-Iawa;  otJierwise  all 
sudi  contracts  shall  be  null  and  void  as  against  the  company, 
but  valid  and  binding  as  against  each  and  all  the  Directors, 
officers  or  agents  who  made  such  contract,  or  did  not  dissent 
therefrom.  A  majority  of  votes  at  any  legal  meeting  shall  be 
required  for  the  valid  enactment  of  by-laws,  passage  of  resolu- 
tions, and  in  all  proceedings  of  the  company;  provided  that 
said  Board  of  Directors  shall  not  be  empowered  in  any  man- 
ner to  mortgage  or  otherwise  to  hypothecate  the  property  of 
the  company  until  twenty-five  per  cent  of  the  capital  stock 
has  been  paid  in  and  vested  in  the  construction  of  said  road, 
nor  then  unless  by  a  vote  of  two  thirds  in  interest  of  the 
stockholders/' 

At  the  time  the  note  in  suit  was  given,  the  Secretary  of  the 
company,  as  appears  from  the  record,  had  not  filed  any  by- 
laws in  the  Recorder's  office,  nor  in  fact  had  any  by-laws  been 
adopted  by  the  company.  Such  being  the  fact,  we  are  of  the 
opinion  that  the  present  case  does  not  fall  within  the  pro- 
visions of  the  Act.  The  personal  liability  there  created  must 
be  measured  by  the  terms  employed,  and  cannot  be  held  to 
commence  sooner  in  point  of  time  than  the  period  there  fixed. 

The  Act  in  substance  provides  that  the  corporate  powers  of 
the  company  shall  be  exercised  by  a  Board  of  Directors,  who 
shall  have  no  powers  except  such  as  are  conferred  by  the 
stockholders  in  their  resolutions  or  by-laws.  So,  by  virtue  of 
their  office  only,  the  Directors  acquire  no  power  whatever. 
Their  office  is  dormant,  or  without  functions,  until  they  have 
been  vested  with  power  by  resolutions  or  by-laws  adopted  by 
the  stockholders.  Until  then  they  have  no  power  ex  officio, 
and  can  do  no  act  and  make  no  contract  which  wiH  be  bind- 
ing upon  the  company,  so  far  at  least  as  the  statute  is  con- 
cerned. When  however  by-laws  have  been  adopted  and  filed 
as  provided,  they  may  exercise  the  powers  thereby  conferred. 
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but  those  only^  and  in  the  mode  only  which  may  be  therein 
provided;  and  it  is  only  from  the  filing  of  the  by-laws  (so 
stated  in  express  terms)  that  all  contracts  made  by  the  Direc- 
tors in  violation  of  the  by-laws,  or  in  excess  of  their  powers 
imder  them,  shall  be  null  and  void  as  against  the  company, 
but  binding  upon  the  Directors  making  the  same,  or  not  dis- 
senting therefrom.  Thus  the  time  at  which  the  personal 
liability  of  the  Directors  shall  commence  is  expressly  fixed, 
and  made  to  depend  entirely  upon  the  event  of  filing  the  by- 
laws. 

The  legislative  intent  would  seem  to  have  been  to  confine 
the  Directors  strictly  within  the  powers  conferred  by  the  by- 
laws, with  a  view  to  the  protection  of  the  stockholders,  under 
penalty  of  incurring  a  personal  liability.  The  Legislature 
seems  to  have  supposed  (erroneously,  as  is  shown  by  the  his- 
tory of  this  case)  that  all  companies  formed  under  the  Act 
would  proceed  regularly  in  accordance  with  its  provisions, 
and  not  enter  upon  the  construction  of  their  roads  until  they 
had  adopted  a  code  of  laws  defining  and  prescribing  the  pow- 
ers and  duties  of  their  managing  officers,  and  therefore  seems 
to  have  made  no  provision  for  such  a  contingency  as  has  arisen 
in  the  present  case;  for  the  Directors  seem  to  have  gone  on 
and  constructed  the  road  of  the  company  without  any  power 
whatever  to  bind  the  company  by  their  contracts,  at  least  so 
far  as  the  provisions  of  the  statute  are  concerned.  This 
anomalous  condition  of  the  law  arises  from  the  use  of  the 
words  "from  which  filing."  Strike  those  words  out  and  in- 
sert the  word  "  and,"  and  doubtless  what  we  presume  to  have 
been  the  object  of  the  Legislature  would  have  been  accom- 
plished. But  as  the  statute  now  reads,  whenever  a  company 
enters  upon  its  work  before  filing  its  by-laws,  this  singular 
result  follows:  Acts  which  are  done  in  excess  of  power 
merely  are  made  to  entail  personal  responsibility  upon  the 
actors  and  those  not  dissenting  therefrom;  while  acts  per- 
formed when  the  actors  are  in  all  respects  without  any  power 
whatever  are  followed  by  no  such  consequence.  Of  the  two 
wrongs  the  latter  would  seem  to  be  the  greater  in  degree  and 
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to  merit  a  remedy  at  least  equally  as  efficacious  as  is  provided 
for  the  former.  The  anomdy,  however,  is  beyond  the  reach 
of  judicial  correction.  If  the  intent  of  the  Legislature  was  as 
we  have  supposed,  it  has  been  so  expressed  as  to  defeat  itself 
in  party  if  not  in  toto,  and  yet  afford  judicial  ooufitruction  no 
opportunity  to  come  to  the  rescue. 

We  think  the  Court  did  not  err  in  holding  that  tlie  com- 
plaint does  not  state  a  cause  of  action  within  the  statute,  and 
the  judgment  dismissing  it  must  be  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V.  AH  TEK. 

IMDICTM BNT  Fos  Rapb. —  In  an  Indictment  for  the  crime  of  rape  It  to  not  neces- 
sary to  aver  the  age  of  the  person  charged  with  committing  the  rape. 

Apptcat.  from  the  Coimty  Court,  Sacramento  County. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Coffroth  &  Spaulding,  for  Appellant,  argued  that  inasmuch 
as  the  statute  declared  that  a  person  of  the  age  of  fourteen 
years  or  upwards,  having  carnal  knowledge  of  a  child  under 
the  age  of  ten  years,  was  guilty  of  rape,  it  was  therefore  neces- 
sary to  aver  the  age  of  the  person  charged  in  the  indictment ; 
that  the  age  was  the  very  essence  of  the  statutory  offense,  and 
could  not  be  left  to  conjecture  or  proof,  and  cited  1  Hawkins, 
Chap.  41,.  Sec  2;  3  Archibald  C.  P.  304;  6  Cal.  488;  and 
People  V.  Savier,  14  Cal.  80. 

J.  O.  McCvZUmgh,  Attomey-Oeneral,  for  the  People,  con- 
tended that  it  was  just  as  unnecessary  to  aver  that  the  defend- 
ant was  fourteen  years  of  age  and  upwards,  as  it  would  be  to 
aver  that  the  prosecutrix  was  not  the  defendant's  wife;  and 
cited  Com.  v.  Scannel,  11  Cushing^  647;  Com,  v.  Sugland,  4 
Gray,  7. 
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£7  the  Ckmrt;  Sawtkb,  J* 

The  defendant  was  eonvicted  en  on  indictment  for  tlie  crime 
of  rape,  committed  on  a  child  of  the  age  of  nineteen  montbs. 
The  first  and  principal  question  ini  the  case  arises  upon  demnr- 
rer  to  the  indictment  It  is  claimed,  tibat,  because  the  chiM 
is  allied  to  be  of  the  age  of  nineteen  months,  it  should  also 
be  alleged  that  the  defendant  is  over  the  age  of  fourteen  jears. 
But  we  think  the  indictment  sufficient  on  this  point.  The 
statute  defines  a  rape  as  follows :  ^^  Bape  is  the  carnal  knowl- 
edge of  a  female  forcibly  and  against  her  will."  This  is  the 
definition  of  the  crima  After  providing  for  the  punishment, 
it  adds:  "Any  person  of  the  age  of  fourteen  years  and  upward, 
who  shall  have  carnal  knowledge  of  any  female  child  under 
the  age  of  ten  years,  either  with  or  without  her  consent,  shall 
be  adjudged  guilty  of  the  crinne  of  rape,"  etc  The  indict- 
ment would  have  been  good  without  averring  the  age  of  the 
child.  (Gommanwealth  v.  Sugland,  4  Gray,  Y;  GommonmeaMh 
V.  Sullivarij  6  Gray,  479.)  The  fact  that  it  is  averred  does  not 
change  the  rule,  and  make  it  necessary  to  aver  the  age  of  the 
party  who  commits  the  offense.  In  Commonwealth  v.  Scarmel, 
11  Cush.  548,  a  similar  question  was  raised.  The  Court  say: 
*'  We  perceive  no  ground  for  arresting  judgment  in  the  present 
case  for  either  of  the  allied  causes.  It  is  not  necessaiy  in 
an  indictment  for  rape  to  allege  that  the  defendant  is  fourteen 
years  of  age.  It  might  as  well  be  contended  that  in  all  other 
cases  the  indictmient  must  all^e  that  the  party  charged  was 
above  the  age  of  seven  years.  The  incapacity  of  a  party  by 
reason  of  his  tender  years  to  commit  the  crime  chai^d  upon 
him  may  be  a  good  defense  on  the  trial^  as  it  may  negathre 
effectually  the  charge,  but  this  capacity  is  not  required  to  be 
stated  in  the  indictment,  and  its  omiflBion  famishes  no  ground 
for  arresting  ihe  judgment  after  a  rerdict  against  the  accnsed.'' 

It  does  not  appear  upon  the  faee  ci  the  indictment  thst 
defendant  was  under  fourteen  years  of  age,  and  we  see  no 
better  reason  for  averring  that  he  is  over  fourteen,  than  in  any 
other  criminal  case  for  averring  that  the  party  char-^  is  d 
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such  an  age  as  to  render  him  capable  in  law  of  committing 
the  crime.  His  capacity  to  commit  the  crime  is  as  much  an 
element  in  the  crime  in  one  case  as  in  the  other. 

Conceding  this  Court  to  have  jurisdiction  under  the  Con- 
stitution to  reverse  a  judgment  in  a  criminal  case  on  the 
ground  of  insufficiency  of  evidence  to  sustain  the  verdict,  we 
should  not  be  justified  in  reversing  the  judgment  in  this  caae 
on  that  ground. 

Judgment  affirmed. 


HENRY  HODGKINS  v.  MALACHI  JORDAN. 

FoBCiBLB  DvrAiNBii. —  The  declaration  of  the  defendant  to  the  plaintiff,  that 
he  will  not  go  off  the  premises  unless  put  off  by  force  or  by  law,  does  not 
constitute  a  forcible  detainer. 

0AMB. —  The  mere  sarmise  of  a  person,  that  if  ha  attempts  to  regain  posses- 
sion, force  will  be  used  to  prevent  it.  Is  not  enough  to  show  a  forcible  de- 
tainer, but  an  attempt  must  be  made  to  regain  possession,  and  either  force, 
or  threats  of  force,  used  to  resist  it. 

Same. —  The  action  of  forcible  detainer  ia  not  intended  at  a  substitute  for  tha 
action  of  ejectment. 

AppEAii  froiji  the  County  Court,  San  Joaquin  County. 

The  plaintiff  was  in  possession  of  a  tract  of  land  which  was 
inclosed  by  a  fence,  and  had  been  cultivated  since  1857.  On 
Saturday,  the  second  day  of  September,  1864,  the  defendant 
went  inside  the  inclosure  and  erected  a  small  board  tenement, 
and  moved  into  it.  On  Tuesday  following,  plaintiff  went  to 
defendant  and  demanded  possession,  and  defendant  replied  that 
he  was  going  to  stay  there  until  they  put  him  off.  Plaintiff 
afterwards  called  on  defendant  several  times,  and  demanded 
possession,  before  bringing  suit  Suit  was  commenced  April 
22d,  1865.     Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Tyler  &  Cobb,  for  Appellant. 
John  B.  Hall,  for  Eespondent. 
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By  the  Court,  Rhodes,  J. 

This  is  an  action  of  forcible  entry  and  detainer,  brought 
tinder  the  Act  of  1863.  The  Court  found  the  forcible  detainer 
as  alleged  in  the  complaint.  The  defendant  relies  upon  the 
single  point  that  the  evidence  is  insufficient  to  justify  the  find- 
ing, and  in  our  opinion  the  point  is  clearly  with  him.  The 
evidence  in  respect  to  the  detainer  is  well  epitomized  in  one 
of  the  findings,  in  which  it  is  stated  "that  the  plaintiff  has 
often  since  such  entry  demanded  that  the  defendant  leave  the 
premises  and  restore  possession  to  the  plaintiff,  but  that-  the 
defendant  has  refused  so  to  do,  and  has  replied  to  such  demands 
that  he  would  not  go  off  unless  put  off  by  force  or  by  law." 

It  is  not  indispensable  to  a  recovery  for  a  forcible  detainer 
that  actual  force  be  proven,  but  in  the  absence  of  such  proof, 
threats  of  personal  violence,  or  such  conduct  as  clearly  evinces 
a  determination  to  resist  by  force  the  entry  of  the  plaintiff, 
must  be  shown.  The  mere  surmise  or  apprehension  of  the 
plaintiff  that  if  he  attempts  to  regain  the  possession  he  will  be 
repelled  by  force,  is  not  enough ;  but  the  words  or  acts  of  the 
defendant  must  manifest  the  present  purpose  to  resort  to  force, 
to  defeat  the  attempt  then  being  made  by  plaintiff  to  re-enter 
into  the  possession  of  the  premises.  The  declaration  of  the 
defendant  that  he  would  remain  on  the  premises  until  the 
plaintiff  put  him  off  by  force  or  by  law,  falls  far  short  of  a 
threat  of  the  character  we  have  indicated;  and  it  is  not  even 
a  threat  of  forcible  resistance,  if  the  plaintiff  should  thereafter 
proceed  to  put  him  off  by  force.  The  action  for  a  forcible 
detainer  is  not  intended  as  a  substitute  for  the  action  of  eject- 
ment. The  gravamen  of  the  first  is  the  wrongful  detention  of 
the  premises  by  force  —  "  with  strong  hand  "  —  and  that  of  the 
second  is  the  wrongful  detainer  only.  The  distinction  is  as 
clearly  and  unmistakably  marked,  as  between  a  case  of  forci- 
ble entry  and  a  mere  trespass  upon  lands,  unaccompanied  by 
force  or  menaces. 

Judgment  reversed  and  cause  remanded  for  a  new  trial 
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THE  PEOPLE  V.   BARON  JACOBS. 

IXDICTMSKT  VOB  ASSAULT  WITH  DEADLY  WEAPON. — ^An  Indictment  for  **  an  as- 
sault wttb  a  deadly  weapon,  with  an  intent  to  inflict  upon  the  person  of  an- 
other a  bodily  injury/'  should  charge  the  offense  in  the  language  of  the 
statute,  and  should  also  allege  that  the  weapon  was  deadly,  or  such  facta 
as  necessarily  show  that  it  was  deadly. 

Apprat.  from  the  County  Court,  San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  O.  McCuLlough,  Attorney-General,  for  the  People. 

It  is  not  necessary  in  the  commencement  of  an  indictment 
to  designate  an  offense  more  definitely  than  as  a  felony  or  mis- 
demeanor. (^People  V.  Beatty,  14  Cal.  672.)  The  indictment 
need  not  charge  the  pisto>  to  be  a  deadly  weapon.  (The  State 
V.  Jarott,  1  Iredell,  87;  The  State  v.  Collins,  8  Id.  412;  The 
State  V.  Craton,  6  Id.  165 ;  United  States  v.  Small j  2  Curtis, 
241,  248.) 

By  the  Court,  Sawyeb,  J. 

The  indictment  was  designed  to  be  for  ''an  assault  with  a 
deadly  weapon,  etc,  with  intent  to  inflict,  etc.,  bodily  injury," 
etc,  under  the  fiftieth  section  of  the  Act  concerning  crimes 
and  punishments.  The  indictment  charges  the  defendant  with 
''an  assault  with  intent  to  inflict  upon  the  person  of  another 
bodily  injury ;". that  said  Baron  Jacobs,  etc.,  "with  a. certain 
pistol,  etc,  did  then  and  there  unlawfully  make  an  assault,"  etc. 
A  demurrer  to  the  indictment  for  insufl5ciency  was  sustained 
and  the  People  appealed.  The  indictment  neither  follows  the 
language  of  the  statute,  nor  charges  an  assault  with  "  a  deadly 
weapon,"  nor  alleges  the  weapon  to  be  deadly,  nor  that  the 
pistol  was  charged.  A  pistol  may  be  of  such  dimensions  as 
to  be  a  deadly  weapon  without  being  charged,  and  it  may  be 
80  small  as  to  be,  without  being  charged,  a  very  insignificant 
instrument  of  assault       There  being  no  averment  that  the 
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pistol  was  "a  deadly  weapon,"  and  no  fact  averred  by  which 
the  Court  could  see  that  it  was  necessarily  such,  and  the  lan- 
guage of  the  statute  not  being  pursued,  we  think  the  indict- 
ment insufficient,  and  that  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 


TYLER  BEACH  and  JAMES  A.  CLAYTON  v.  AUGUST 
GABRIEL  et  als. 

Lot  in  a  Pukblo. — An  ordinance  of  an  Ayuntamiento  directing  the  proper  fnne- 
tlonary  to  make  a  grant  of  a  lot  to  a  person  named  therein,  if  he  should 
find  that  no  other  person  had  a  better  right  thereto,  does  not  pass  anj  title 
to  the  person  named. 

Statuth  of  Limitations. —  The  Statute  of  Limitatlona  does  not  begin  to  nm 
in  relaUon .  to  pueblo  lands  until  a  patent  has  been  issued  by  the  United 
States. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

Action  to  recover  possession  of  a  lot  in  the  City  of  San  Jose 
and  within  the  houndaries  of  the  former  Pueblo  de  San 
Jose  de  Guadalupe.  The  plaintiffs  had  by  mesne  conveyances 
the  title  which  Maria  Rufina  Garcia  acquired  by  a  grant  made 
by  James  C.  Conroy,  First  Alcalde  of  the  Pueblo,  on  the 
26th  day  of  December,  1849,  of  which  the  following  is  a 
copy: 

^  Wh£S£as,  Maria  Rufina  Garcia  has  applied  to  this  offioe 
for  a  title  to  the  land  left  her  by  her  father,  Francisco  Garcia, 
she  having  neglected  to  obtain  one  until  this  date: 

*^  This  is  to  certify,  that  I,  James  C.  Conroy,  First  Alcalde 
of  the  Pueblo  de  San  Jose  de  Guadalupe,  on  the  part  of  said 
pueblo,  for  and  in  consideration  of  the  sum  of  what  is  spec- 
ified by  law,  to  me  in  hand  paid  by  the  said  Maria  Rufina 
Garcia,  hath  sold,  trflcnsferred,  and  made  over  to  the  said  !Maria 
Rufina  Garcia  all  that  messuage  of  land  left  her  by  her  father, 
and  declared  to  be  all  that  land  fronting  on  the  callajon  on 
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the  north ;  bounded  on  the  east  by  the  land  of  Januea  W.  Weeks^ 
Esq.,  and  on  the  south  by  the  land  of  Juan  Sepulvada,  and  on 
the  west  by  the  Rio. 

^'  To  have  and  to  hold  the  same^  with  all  the  rights  an4 
privileges  thereunto  belonging,  to  her  and  her  assigns  forever. 
^^  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal^ 
this  twenty-second  day  of  December,  1849." 

"  Jajmles  C.  Coinu>Y, 
"  First  Alcalde  District  San  Jose.'' 

The  defendants  had  the  title  acquired  by  Maria  Merced  Avila 
tmder  the  following  proceedings  of  the  Town  Council  of  the 
pueblo  on  the  first  day  of  December,  1849 : 

"  A  memorial  was  presented  by  Don  Joefi  Ama«  in  favor  of 
Maria  Merced  Avila,  in  petition  of  a  piece  of  land  containing 
varas  unknown,  situated  west  of  the  lands  of  Kufina  Garcia 
and  James  W.  Weeks,  and  in  conformity  to  petition,  it  was 
nnanimously  ordained  that  a  title  be  extended  to  the  person 
interested,  conditioned  and  provided  that  if  no  other  may  show 
forth  a  better  right 

"Airromo  Ma.  Pioo,  President. 

^*  James  W.  Weeks,  Secretary." 

Defendants  and  their  grantors  had  be^i  in  possession  of  de- 
manded premises  more  than  five  years. 

The  Court  below  gave  judgment  for  defendants^  and  plain.- 
tiffs  appealed. 

Peckham  £  Payne,  for  Appellants. 

Under  the  law,  as  it  stood  when  these  proceedings  were 
had,  the  Alcalde  was  a  member  of  the  Ayuntamiento,  and 
was  its  presiding  officer  in  the  absence  of  the  Prefect  and 
Sub-Prefect.  (See  Appendix  to  Debates  in  California  Consti- 
tutional Convention,  page  31,  Sec.  6,  Arts.  3,  4,  5,  6,  and  7,  also 
page  33,  Sec.  6,  Art.  9.) 

The  Prefect  had  the  power,  independent  of  the  Ayunta- 
miento, to  regulate  the  distribution  of  common  lands,  but  this 
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only  extended  to  the  temporary  use  and  occupation;  he  could 
not  sell  them  or  grant  the  fee.  (Id.,  p.  30,  Art.  14,  and  note.) 
The  municipal  lands  the  Town  Council  could  sell.  (Id.)  In 
this  case,  Pico  did  not  act  as  Prefect,  but  he  signed  as  Pres- 
ident of  the  Town  Council  or  Ayuntamiento.  His  independent 
power  as  Prefect  was  not  exercised,  or  attempted  to  be. 
The  Alcalde  was  the  executive  officer  of  the  Ayuntamiento, 
and  as  such,  it  was  his  duty  to  make  grants  of  land  sold  by 
them.  (Cohas  v.  Raisirij  3  Cal.  443;  Hart  v.  Burnett,  15 
Cal.  530.)  And  the  Court  must  take  notice  that  nearly  all 
grants  of  land  in  pueblos  were  made  by  the  Alcaldes,  profess- 
ing to  act  by  virtue  of  power  conferred  on  them  by  the  Ayunta- 
mientos.  (Cohas  v.  Raisin,  3  Cal.  443.)  This,  we  believe,  is 
the  first  case  that  has  come  to  the  attention  of  the  Court  in 
which  a  grant  by  the  Ayuntamiento  independent  of  the  Alcalde 
has  been  sought  to  be  established. 

Such  being  the  case,  it  should  appear  clearly  that  the 
Ayuntamiento  in  the  ordinance  before  the  Court  intended  that 
it  should  operate  as  a  grant  in  presenti,  independent  of  the 
Alcalde,  Before  the  Court  should  give  it  that  effect 

Another  circumstance  should  be  looked  at,  and  that  is,  the 
law  that  when  a  party  applied  for  a  grant  a  sum  of  money  was 
to  be  paid.     (Cohas  v.  Raisin,  3  Cal.  443.) 

It  is  evident  to  our  minds  that  the  ordinance  was  nothing 
but  a  direction  to  the  Alcalde  to  grant  a  title  to  the  interested 
party,  provided  no  one  showed  a  better  right  to  the  same.  Our 
construction  of  this  ordinance  was  the  cotemporaneous  construc- 
tion placed  upon  it  by  the  Alcalde,  who,  we  have  seen,  was  a 
member  of  the  Ayuntamiento,  and  who,  it  is  fair  to  presume, 
voted  for  it,  as  it  was  passed  unanimously. 

Every  presumption  is  in  favor  of  the  validity  of  the  grant 
by  the  Alcalde;  even  a  subsequent  ordinance  of  the  Ayunta- 
miento will  be  presumed  if  necessary.  (Reynolds  v.  West,  1 
Cal.  322 ;  Cohas  v.  Raisin,  3  Cal.  443 ;  Welch  v.  Sullivan,  8  Cal. 
165 ;  Hart  v.  Burnett,  15  Cal.  530.) 
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Frederick  HaU,  for  Respcmdents. 

I  contend  that  the  words  in  the  ordinance,  '^  conditioned  and 
provided  that  if  no  other  may  show  forth  a  better  right,"  are 
merely  declaratoiy  of  what  the  law  is ;  and  if  they  had  not  been 
inserted,  the  rights  of  the  party  would  not  have  been  changed. 
If  any  other  person  had  a  prior  or  better  right,  whenever  they 
could  show  it  in  a  Court  of  judicature,  they  would  obtain  a 
judgment  for  the  premises ;  that  the  recital  in  the  grant  made 
by  the  Alcalde  is  no  evidence  against  the  respondents ;  that,  so 
far  as  this  case  is  concerned,  the  naked  grant,  stripped  of  the 
recital,  is  all  that  the  Court  can  consider.  Appellants'  title  is, 
then,  a  subsequently  acquired  one. 

The  Court  cannot  presimte  that  the  Alcalde  had  the  consent 
of  the  Ayuntamiento  to  make  the  grant  to  Rufina  Garcia. 
There  can  be  no  presumption  against  a  giv^i  fact.  The  fact 
is,  that  the  Ayuntamiento  had  given  their  consent  to  another, 
namely,  Avila ;  and  before  it  can  appear  that  the  Ayuntamiento 
gave  their  consent  subsequently  to  another,  that  fact  must  be 
affirmatively  shown. 

Suppose  the  ordinance  under  which  Maria  Avila  claims  the 
premises  is  a  "  conditional  order,"  what  l^al  proof  is  there 
that  any  condition  arose  which  could  divest  her  of  her  vested 
rights?    I  submit,  not  the  slightest 

Granting  for  the  sake  of  the  argument  that  it  was  a  condi- 
tional order,  what  proof  is  there  that  Garcia  showed  a  better 
right  ?  Avila  was  entitled  to  be  heard  on  that  question.  Did 
she  ever  have  such  a  hearing  ? 

The  Alcalde  was  not  authorized  by  the  law  of  the  land  to 
decide  whether  Avila  or  Garcia  was  entitled  to  the  premises. 
That  would  have  been  exercising  judicial  functions  —  passing 
upon  the  title  to  property,  of  which  Courts  of  Fii'st  Instance 
only  could  take  original  cognizance.  It  was  the  duty  of  the 
Alcalde  to  have  reported  to  the  Ayuntamiento  that  another 
party  claimed  it,  if  such  were  the  fact  The  so-called  condi- 
tional order  in  favor  of  Avila  did  not  authorize  the  Alcalde  to 
grant   the   premises  to  Garcia.     He  was   only   the   executive 


684  Beach  v.  Gabmel.  [Snp.  Ct 

Opinion  of  the  Court — Sanderson,  J. 

officer  of  the  pueblo.  The  granting  power  "was  in  the  Ayun- 
tamiento.  The  Alcalde  could  only  execute  grants  in  accord- 
ance with  their  will  and  consent.  The  import  of  the  said 
^  order  "  was  not,  "  that  if  Avila  is  not  entitled  to  it,  Garcia 
IS.''  It  must  appear  by  affirmative  proof,  or  by  facts  from 
which  the  Court  will  presume  that  the  Ayuntemiento  gave  their 
consent  that  Garcia  should  have  the  title,  before  the  appellants 
can  prevail.  They  are  plaintiifs ;  and  before  they  can  sustain 
an  action  of  ejectment,  they  must  show  a  perfect  title.  They 
never  were  in  possession.  As  I  have  before  said,  tHere  can  be 
no  presumption  in  this  case  in  favor  of  Garcia,  because  it  af- 
firmatively appears  that  the  Ayuntamiento  gave  their  consent 
that  Avila  should  have  the  title. 

By  the  Court,  Saitoerson,  J. 

The  ordinance  of  the  1st  of  December,  1849,  was  not  the 
act  of  Antonio  Maria  Pico  as  Prefect,  but  was,  as  it  purports, 
the  act  of  the  Ayuntamiento,  attested  by  Antonio  Maria  Pico 
as  President  of  that  body,  and  James  W.  Weeks  as  Secretary. 
Nor  can  it  be  construed  to  be  a  grant  by  the  Ayuntamiento  of 
the  land  in  question  to  Maria  Merced  de  Avila,  It  is  not 
framed  in  the  language  of  a  grant,  either  under  the  Mexican 
or  American  system.  It  is  manifestly  a  mere  conditional 
order  or  direction  on  the  part  of  the  Ayuntamiento  to  the 
proper  functionary  to  the  effect  that  a  title  to  or  grant  of  the 
land  in  question  be  made  to  Maria  Merced  de  Avila,  provided 
it  should  appear  that  no  one  else  had  a  better  right  thereto. 
It  is  not  only  not  a  grant,  but  it  is  manifest  from  the  language 
employed  that  it  was  not  intended  to  be.  Although  made  in 
the  English  language,  it  is  manifestly  fashioned  upon  the  style 
OT  mode  of  expression  employed  in  the  Spanish.  The  word 
"  extended  "  is  used  in  the  sense  of  the  Spanish  word  "  ex- 
tender," which  means,  when  used  in  the  connection  imder  con- 
sideration, "  to  commit  to  writing  at  length,'^  (Spanish  and 
English  Dictionary,  by  Velasquez.)  The  ordinance  being 
a  mere  order  or  direction  to  the  proper  functionary  to  make  a 
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grant  to  Maria  Merced  de  Avila,  if  he  should  find  that  no 
other  person  had  a  better  right  thereto,  no  title  passed 
thereby. 

The  point  to  the  effect  that  the  action  is  barred  by  thi3 
Statute  of  Limitations  is  not  well  made.  It  was  held  in  John- 
son  V.  Van  Dyke,  20  Cal.  225,  that  the  statute  does  not  begin 
to  run  until  the  patent  has  been  issued  by  the  United  States 
Government.  It  appears  from  the  finding  that  the  patent  for 
the  land  of  which  the  land  in  controversy  is  a  part  had  not 
been  issued  at  the  time  this  action  was  brought. 

Judgment  reversed  and  Court  below  directed  to  enter  a  judg- 
ment for  the  plaintiffs. 

Mr.  Justice  Rhodes,  being  disqualified,  did  not  participate 
in  the  decision  of  this  case. 


J.  W.  SULLIVAN  AND  JAMES  D.  RYAN  v.  THE  TRI- 
UNFO  GOLD  AND  SILVER  MINING  COMPANY,  and 
E.  P.  FLINT  et  ais.,  its  Boabd  of  Tbustees. 

AsSESSMBNT  ON  STOCK  OF  MINING  CoBPORATiON. —  The  Board  of  Trustees  of  a 
corporation  formed  for  the  purpose  of  carrying  on  mining  hare  the  power 
to  levy  and  collect,  for  the  purpose  of  paying  the  proper  and  legal  expenses 
of  the  company,  assessmentB  exceeding  ten  thousand  dollars,  even  though 
the  by-laws  provide  that  the  Trustees  shall  not  have  power  to  Incur  an  In- 
debtedness exceeding  ten  thousand  dollars,  and  the  indebtedness  then  In- 
curred and  existing  exceeds  that  amount. 

Bkjoininq  Tbustees  of  Cobforation. —  The  trustees  of  a  mining  corporation 
will  not  be  enjoined  from  selling  stock  for  unpaid  assessments,  in  cases 
where  the  assessment  Is  levied  for  the  purpose  of  paying  the  proper  and 
legal  expenses  of  the  company,  if  the  aasenment  does  not  exceed  the 
amount  allowed  by  law. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

TIjc  facts  are  stated  in  the  opinion  of  the  Court, 

8.  M.  Wilson,  Z?.  8.  Wilson,  and  /.  8.  Blatchley,  for  Appel- 
lants, argued  that  the  by-laws  limiting  the  amount  of  debt  to 


586  Sullivan  v.  Tbiuhtfo  G.  &  S.  M.  Co.      [Sup.  Ct 

Opinion  of  the  Court  —  Currey,  C.  J. 

be  created  could  not  aflFect  the  strangers  to  Whom  the  money 
was  due^  and  was  binding  upon  no  one  but  the  members  and 
oiScers  of  the  corporation,  and  cited  Angell  &  Ames  on  Cor., 
7  Ed.  363,  Sec.  369;  Mechanics'  Bank  v.  Smith,  19  John.  115; 
and  Susquehanna  Insurance  Company  v.  Perrine,  7  Watts  &  S. 
348.  They  also  argued  that  the  debts  were  binding  on  the 
company,  notwithstanding  the  by-laws,  and  that  the  corporation 
could  not  disaffirm  its  own  contracts,  and  cited  Angell  &  Ames 
on  Cor.  131;  California  State  Telegraph  Company  v.  Alta 
Telegraph  Company,  22  Cal.  429 ;  Parish  v.  Wheeler,  22  K  Y. 
494;  and  Baird  v.  Bark  Washington,  11  Sergt.  &  R.  411.  They 
also  contended  that  a  single  stockholder  could  not  enjoin  the 
proceedings  of  a  corporation  or  its  officers,  except  where  the 
acts  complained  of  were  beyond  the  corporate  power,  and  cited 
18  How.  336,  and  Zabriskie  v.  Cleveland,  Col.  &  Cin.  B.  B.  Co. 
23  How.  381. 

Edward  F.  Head,  for  Eespondents,  made  the  point  that  if 
the  powers  of  the  Board  of  Trustees  was  circumscribed  by 
by-laws  they  had  no  power  to  bind  the  principal  beyond  it, 
and  cited  Angell  &  Ames  on  Cor.,  2  Ed.  242 ;  Wyman  v.  HaU 
et  al.,  17  Mass.  29.  He  also  contended  that  the  question  whether 
the  corporation  was  bound  to  pay  the  debt  coidd  not  be  con- 
sidered on  this  motion.  He  also  argued  that  the  by-law  was 
nol  directory  merely,  and  cited  Wallace  v.  City  of  San  Jose, 
ante,  180 ;  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1 ;  Foster 
y.  Essex  Bank,  17  Id.  479 ;  and  White  v.  Westport  Maamfactur- 
ing  Company,  1  Pick.  115. 

By  the  Court,  Cubbby,  C.  J. 

The  Triunf o  Grold  and  Silver  Mining  Company  is  a  corpora- 
tion organized  under  the  laws  of  this  State  for  the  purpose  of 
carrying  on  the  business  of  mining  in  Lower  California.  Its 
principal  office  has  been,  since  its  organization,  in  the  City 
and  County  of  San  Francisco.  The  plaintiffs  were,  at  the 
\iine  this  action  was  commenced^  stockholders  and  members 
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of  said  company,  and  the  defendants  named  in  tibe  complaint 
were  stockholders  and  members  of  the  company  on  the  first 
Monday  of  May,  1864,  and  were  on  that  day  elected  trustees 
thereof,  and  the  same  trustees  were  in  office  at  the  time  this 
action  was  commenced. 

For  the  purpose  of  carrying  on  the  business  of  the  corpora- 
tion in  Lower  California,  the  trustees  appointed  an  agent  or 
Superintendent,  under  whose  management  the  company  had 
become  indebted  on  the  6th  of  July,  1865,  in  a  sum  exceeding 
thirty-five  thousand  dollars,  at  which  date  the  trustees  levied 
an  assessment  of  three  dollars  per  share  on  the  assessable 
stock  of  the  company,  amounting  in  the  aggregate  to  the  sum 
of  fifteen  thousand  six  hundred  and  forty-two  dollars,  for  the 
purpose  of  paying  the  necessary  mining  expenses  of  the  com- 
pany. The  greater  portion  of  the  indebtedness  incurred  under 
the  management  of  the  Superintendent  seems  to  have  been  with- 
out the  knowledge  of  the  trustees  and  without  their  direct  con- 
sent, and  was  a  matter  of  surprise  to  them  when  they  dis- 
covered the  extent  to  which  the  company  had  become  involved. 
This  indebtedness  was  incurred  for  labor,  materials  and  sup- 
plies furnished  to  the  company  at  its  mine  and  mill  in  Lower 
California,  and  consisted  of  debts  or  claims  which  were  valid 
and  were  liens  by  the  laws  of  Mexico  on  the  mine  and  mill  of 
the  company. 

At  the  time  of  levying  the  assessment  of  three  dollars  per 
share  against  the  assessable  stock  of  the  company,  the  plaintiflF 
Sullivan  owned  six  hundred  and  thirty  shares,  and  the  plain- 
tiff Ryan  one  hundred  shares  of  the  assessable  stock  of  the 
company.  They  refused  to  pay  the  assessment  or  tax  imposed 
upon  their  stock,  and  in  due  time  the  trustees  advertised  the 
same  to  be  sold  at  public  auction  in  the  mode  provided  by  the 
statute  for  the  purpose  of  making  thereby  the  sums  of  the  re- 
spective assessments.  Whereupon  the  plaintiffs  oomonenced 
this  action  to  restrain  the  trustees  from  selling  their  stock,  and 
from  further  increasing  the  debts  of  the  company,  and  praying 
that  the  said  assessment  might  be  declared  illegal  and  void. 
The  Court  granted  an  injunction  restraining  the  trustees  from 
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selling  the  plaintiffs'  shares  of  stock.  The  trustees  filed  a  veri- 
fied answer  to  the  complaint  and  then  moved,  on  the  plead- 
ings and  affidavits,  for  a  dissolution  of  the  injunction,  which 
motion  was  denied,  and  from  this  decision  of  the  Court  llie 
trustees  have  appealed. 

The  by-laws  of  the  company  are  set  forth  in  the  plaintiffs* 
complaint,  from  which  it  appears  that  the  corporate  powers  of 
the  company  were  vested  in  seven  trustees,  who  were  to  re- 
main in  office  for  one  year  from  the  date  of  their  election  and 
until  their  successors  might  be  chosen.  The  Sixth  Article  of 
the  by-laws,  among  other  things,  provides  that  the  trustees  shall 
have  power  to  incur  such  indebtedness  as  they  may  deem  neces- 
sary, not  exceeding  ten  thousand  dollars;  and  the  Seventh 
Article  declares  it  to  be  the  duty  of  the  trustees  to  make  all 
assessments  necessary,  and  collect  the  same  in  manner  and  form 
prescribed  by  the  laws  of  the  State  of  California  and  the  by- 
laws of  the  company. 

If  it  be  assumed  that  by  the  Sixth  Article  of  the  by-laws 
the  trustees  had  no  authority  to  incur  a  debt  exceeding  ten 
thousand  dollars,  it  does  not  result  therefrom  that  they  had 
not  the  authority  to  levy  and  collect,  for  the  purpose  of  pay- 
ing the  legal  and  proper  expenses  of  the  company,  assessments 
upon  the  capital  stock  thereof,  even  though  the  amount  to  be 
raised  by  such  means  might  exceed  ten  thousand  dollars.  The 
trustees  of  any  corporation  formed  under  the  general  laws  of 
this  State  had  the  power,  when  the  assessment  in  this  case 
was  levied,  to  levy  and  collect,  for  the  purpose  of  paying  such 
expenses,  assessments  upon  the  capital  stock  of  the  corpora- 
tion not  to  exceed  five  per  cent  of  such  capital  stock,  provided 
no  previous  assessment  then  remained  unpaid  or  uncollected. 
(Laws  1864,  p.  402.)  It  does  not  appear  from  the  complaint 
or  answer,  or  by  the  affidavits  submitted  on  the  motion  to  dis- 
solve the  injunction,  that  any  previous  assessment  then  re- 
mained unpaid  or  uncollected,  and  it  is  not  to  be  presumed  for 
the  plaintiffs  that  such  waa  the  fact 

It  is  unnecessary  to  decide  whether  it  waa  the  duty  of  the 
trustees  to  provide  for  the  payment  of  the  debts  incurred  under 
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the  management  of  the  Superintendent  at  the  minj^  be- 
cause the  case  presented  does  not  involve  that  question,  but  only 
involves  the  power  of  the  trustees  to  levy  and  collect  the 
assessment  sought  in  this  case  to  be  annulled  as  illegal  and 
void.  For  aught  that  appears  the  trustees  had  the  power  to 
do  what  they  had  done  and  what  they  were  attempting  to  do 
at  the  time  this  action  was  commenced  in  respect  to  levying 
and  collecting  the  assessment  in  question. 

The  order  refusing  to  dissolve  the  injunction  is  reversed, 
and  the  Court  below  is  advised  to  dissolve  the  injunction 
granted. 


PAUL  J.  GIFFOllD  v.  ORRIX  S.  CARVILL. 

BapBBSENTATiONS  AS  TO  Valub  OF  MINING  STOCK. —  The  Talue  nnd  richness  of 
a  mine  belonglnjr  to  a  corporation,  and  its  convenience  to  wood  and  water, 
are  not  mere  matters  of  opinion  or  information,  as  to  which  the  purchaser 
of  stock  from  a  stockholder  has  no  right  to  rely  upon  the  representations 
of  the  seller. 

BviDENCE  OP  Fraud  in  Salb  op  Mining  Stock. —  Frt^udulent  representations 
as  to  the  value  of  the  mine  of  a  corporation,  made  by  the  seller  of  the  stock 
of  the  company  to  the  purchaser,  as  an  Inducement  for  the  purchaser  to  buy, 
may  be  given  In  evidence,  under  a  proper  state  of  the  pleadings,  to  defeat 
the  collection  of  a  promissory  note  given  for  the  stock. 

Fbaudclent  Repbesentations  of  Seller  op  a  Chattel. —  A  pajty  cannot 
resist  the  payment  of  a  promissory  note,  given  In  payment  for  property,  on 
the  ground  of  fraudulent  representations,  unless  within  a  reasonable  time 
after  the  discovery  of  the  fraud  he  offers  to  return  the  property  and  rescind 
the  contract,  provided  the  property  sold  is  of  any  value  to  either  party. 

Chattel  of  no  Value  not  Subject  of  Contract. —  If  a  chattel  be  of  no  value 
to  any  one.  it  cannot  be  the  basis  of  a  contract,  but  if  it  be  of  any  value  to 
either  party,  it  may  be  a  good  consideration  for  a  promise. 

Fraudulent  Representations  in  Sale  op  Mining  Stock. —  Where  the  pur- 
chaser is  induced  by  the  fraudulent  representations  of  the  seller  to  mnke  a 
purchase  of  mining  stock,  he  may,  within  a  reasonable  time,  by  restoring  the 
seller  to  the  situation  he  was  in  before  the  sale,  rescind  the  contract,  and 
resist  the  payment  of  the  note  given  for  the  property. 

Value  of  Mining  Stock. — A  finding  of  fact  that  a  mine  owned  by  a  cor- 
poration is  valueless  does  not  necessarily  show  that  the  stock  of  the  cor- 
poration is  valueless. 

Pbbsumption  as  to  Findings  of  Court. —  Where  there  is  no  issue  tendered 
In  the  pleadings  upon  a  material  matter,  the  Court  or  Jury  will  not  be  pre- 
sumed to  have  found  on  such  matter. 

Defense  that  a  Note  was  Obtained  by  Fraudulent  REPUKSENTiTioNS. —  If 
a  dofondant  would  resist  the  payment  of  a  promissory  note,  given  for 
mining  stock,  on  the  ground  that  the  seller  made  fraudulent  representations 


690  GiFFOBD  V.  Cabvux.  [Sup.  Ct. 


Argument  for  Appellant. 


as  to  the  yalue  of  the  mine,  the  answer  should  set  np  the  defense,  and  aver 
either  that  the  stock  was  valueless  to  either  party,  or  that  the  defendant 
had  offered  to  return  it  and  rescind  the  contract 

Appeal  from  the  District  Court,  -Fourth  Judicial  District, 
CSty  and  County  of  San  Francisco. 

The  notes  in  suit  were  given  in  part  payment  for  twenty- 
five  shares  of  the  stock  of  the  Amargoza  Mining  Company, 
situated  in  the  southern  part  of  California.  The  defendant 
had  never  visited  the  mine,  and  the  purchase  was  made  in 
San  Francisco. 

On  the  trial,  the  defendant  introduced  evidence  tending  to 
prove  that  the  plaintiff,  as  an  inducement  for  the  defendant 
to  purchase,  told  him  he  had  just  come  from  the  mine,  and  that 
there  were  five  hundred  tons  of  ore  out  of  the  mine,  which 
assayed  as  high  as  nine  hundred  dollars  per  ton,  and  that 
there  was  plenty  of  wood,  lumber,  and  water  near  the  mine 
to  run  a  steam  mill.  The  defendant  also  introduced  evidence 
tending  to  prove  that  there  was  at  the  time  only  about  twenty- 
five  tons  of  ore  out  of  the  mine,  which  assayed  only  five  dol- 
lars per  ton,  and  that  the  mine  was  in  a  desert,  witimo  wood 
or  water  near  it,  and  was  valueless,  and  had  since  been  aban- 
doned.   • 

The  defendant  recovered  judgment,  and  the  plaintiff  moved 
for  a  new  trial,  and  assigned  as  one  of  his  grounds  that  the 
evidence  was  insufficient  to  justify  the  verdict  in  this,  that 
the  matters  sought  to  be  proved  were  matters  of  opinion  as 
to  which  the  defendant  had  no  right  to  rely  on  the  statements 
of  the  plaintiff. 

The  Court  denied  a  new  trial,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Brooks  &  Whitney,  for  Appellant,  argued  that  the  matters 
which  the  defendant  sought  to  prove  were:  first  —  matters  of 
opinion ;  or,  second  —  of  information,  as  to  which  the  defendant 
had  no  right  to  rely  upon  the  statements  of  the  plaintiff,  and 
cited  Chitty  on  Contracts,  397,  398.  They  also  insisted  that 
the  matter  of  the  answer,  if  true  in  point  of  fact,  constituted 
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no  defense,  because  the  defendant  did  not  in  fact  rescind  the 
contract,  and  cited  Conner  v.  Henderson,  15  Mass.  319 ;  Kim- 
hdU  V.  Cunningham,  4  Id.  502 ;  Perley  v.  Balch,  23  Pick.  283 ; 
Hyatt  V.  Boyle,  5  Gill  &  Johns.  121 ;  Taymen  v.  Mitchell,  1 
Maryland  Ch.  Decis.  496 ;  Marston  v.  Knight,  29  Maine,  341 ; 
2  Kent,  480,  and  notes;  Kane  v.  Johns,  10  Watts,  109;  Voor- 
hies  V.  Earl,  2  Hill,  288 ;  lAghthwm  v.  Cooper,  1  Dana,  273 ; 
Cany  v.  Graman,  4  Hill,  626 ;  Thornton  v.  Wynn,  12  Wheaton, 
193;  Allen  v.  Anderson,  3  Humph.  581;  West  v.  Cutting,  19 
Vermont,  536 ;  Grimaldi  v.  White,  4  Esp.  95 ;  Barton  v.  5u^ 
<ers^  7  East,  479;  Crowning  v.  Mendham,  1  Stark.  257;  -ffop- 
Hfw  V.  Appeltry,  1  Id.  477 ;  MZZer  v.  Tucker,  1  C.  &  P.  15 ; 
Percival  v.  jBiofce,  2  Id.  514;  Cost  v.  OiUs,  3  Id.  407;  FwAer 
V.  Samuda,  1  Camp.  190;  Bowman  v.  Johnson,  12  Wendall, 
666 ;  Lander  v.  Taylor,  5  Johns.  296. 

Sharp  &  Lloyd,  and  T.  /.  Bergen,  for  Respondent,  contended 
that  under  the  facts  of  this  case  the  purchaser  had  a  right  to 
rely  oh  the  representations  of  the  seller,  and  if  those  repre- 
sentations were  false  it  was  a  fraud,  and  a  good  defense;  that 
it  was  not  a  case  where  the  seller  merely  represented  what  he 
himself  believed  as  to  the  value  of  the  articles,  and  left  the 
determination  to  the  judgment  of  the  buyer,  and  cited  2  Kent, 
486 ;  Doggel  v.  Emerson,  3  Story,  733 ;  Daniel  v.  Mitchell,  1 
Id.  172 ;  Smdtl  v.  Atwood,  1  Young,  407,  459 ;  Snow  v.  Denny, 
4  Mete.  161;  Buford  v.  Caldwell,  3  Missouri,  477;  Thomas  v. 
McCa/nn,  4  B.  Monroe,  601 ;  Parhaan  v.  Randolph,  4  How., 
Miss.,  435 ;  Daniel  v.  Mitchell,  1  Story  0.  0.  R.  190 ;  Mason  v. 
Crosby,  1  Wood  &  M.  852,  et  seq,;  Farren  v.  Daniels,  Id.  100; 
Foster  v.  Swasey,  2  Id.  222;  Smith  v.  Babcoch,  Id.  254;  Tut- 
hill  V.  Babcock,  Id.  299;  Shaejfer  v.  Slade,  7  Blackf.  178; 
Bench  v.  Sheldon,  14  Barb.  66;  Hill  v.  Gray,  1  Starkie,  434; 
and  Smith  v.  Richards,  11  Pet.  71.  They  also  contended  that 
the  Court  might  allow  the  defendant  to  return  the  stock  even 
after  the  trial,  and  cited  Willis  v.  Bradley,  1  Sandf.  560 ;  Ladd 
V.  Moore,  3  Id.  689;  Nichols  v.  Michael,  23  N.  S.  264;  Fror 
schieres  v.  Henriques,  23  Barb.  270 ;  Pequeno  v.  Taylor,  38  Id. 
388 ;  Thurston  v.  Blanchard,  1  Mete.  557. 
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Ey  the  Court^  Sawyer,  J, 

This  is  an  action  upon  two  promissory  notes  given  for  a 
part  of  the  purchase  money  for  shares  of  stock  in  a  mining 
company.  The  defense  is,  that  the  defendant  was  induced  to 
purchase  by  the  false  and  fraudulent  representation  of  the 
plaintiff  as  to  the  value  of  the  mines  owned  by  the  company 
issuing  the  stock.  There  is  no  averment  in  the  answer,  and  no 
proof  or  finding  of  the  Court,  that  defendant  notified  the  plain- 
tiff of  his  intention  to  rescind  the  contract  on  the  ground  of  the 
fraud,  or  that  he  offered  to  return  the  stock.  On  the  contrary, 
it  appears  that  this  defect  was  made  one  of  the  grounds  for  a 
new  trial,  and  the  Court  required  the  defendant  to  deposit  th^ 
stock  with  the  Clerk  for  the  benefit  of  the  plaintiff  as  a  condi- 
tion of  denying  the  motion. 

We  do  not  think  the  matters  which  the  defendant  sought  to 
prove,  as  they  are  presented  by  the  record,  were  mere  matters 
of  opinion  or  information,  as  to  which  the  defendant 'had  no 
right  to  rely  upon  the  statements  of  the  plaintiff.  (^Smith  v. 
Eidiards,  13  Peters,  26;  Bennett  v.  Judson,  21  K  T.  239.) 

Fraudident  sale  of  mining  stock,  and  rescission  of  contract. 

Appellant  insists  that,  although  the  matters  alleged  and 
claimed  to  have  been  proved,  might,  if  true,  have  justified  the 
defendant  in  rescinding  the  contract  and  returning  the  stock, 
yet,  until  such  rescinding  and  return,  they  constituted  no 
defense  to  an  action  on  the  note ;  and  such  is  the  general  rule 
upon  the  subject.  In  Herrin  v.  Lilihey,  36  Maine,  357,  the 
rule  is  expressed  in  the  following  language,  viz :  "  The  rights 
of  a  party  who  has  been  defrauded  in  making  a  contract  are, 
on  the  discovery  of  the  fraud,  within  a  reasonable  time,  to 
rescind  the  contract  and  restore  the  parties  to  their  former 
condition,  or  to  affirm  the  contract  and  claim  compensation  or 
damages  for  the  injury  he  has  sustained  by  reason  of  the 
fraud."  In  Burton  v.  Stewart,  3  Wend.  239,  the  Court  say: 
"  Had  they  intended  to  treat  the  contract  as  void,  on  the 
ground  of  fraud,  it  was  their  duty,  when  they  discovered  that 
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the  mare  was  not  such  as  the  plaintiiBf  had  represented  her  to 
be,  to  have  returned  her  to  the  plaintiff.  When  prosecuted 
on  the  note,  and  the  cause  brought  to  trial,  it  was  too  late  to 
repudiate  the  contract"  (See,  also,  Kimball  v.  Ctunningham, 
4  Mass.  502;  Norton  v.  Yotmg,  3  Greenl.  32;  Campbell  v. 
Flermng,  1  Adolp.  and  Ellis,  40.)  These  authorities  state  the 
rule  correctly  in  all  cases  where  the  property  purchased  is  of 
the  slightest  value  to  anybody.  When  the  article  is  absolutely 
valueless  for  any  purpose,  it  is  not  necessary  to  return  it. 
This  is  on  the  ground,  that  an  article  absolutely  without  any 
value  is  not  the  subject  of  a  contract  —  that  it  cannot  afford 
any  consideration  for  a  promise,  and  the  contract  is  nydum 
pactwm  —  absolutely  void,  ah  initio,  for  want  of  a  consideration 
to  support  it.  But  it  is  not  enough  that  it  shall  be  without 
value  to  the  defendant.  If  it  is,  or  may  be  of  any  value  to 
either  party,  or  if  the  detention  would  produce  any  loss  or 
injury  to  the  other  party,  the  contract  must  be  rescinded,  and 
the  property  returned  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud.  The  editor  of  the  last  edition  of  Green- 
leaf's  Reports,  in  a  note  to  Norton  v.  Young,  3  Greenl.  33, 
thus  states  the  rule  and  cites  a  number  of  authorities  to  sus- 
tain it.  In  Conner  v.  Henderson,  15  Mass.  321,  the  property 
sold  consisted  of  a  number  of  casks  of  lime  —  the  lime  proving 
to  be  worthless.  The  Court  say  (p.  322):  "Although  the 
principal  subject  of  the  contract,  in  the  present  case,  may  be 
presumed,  from  the  evidence  reported,  to  have  been  absolutely 
of  no  value,  and  so  the  returning  of  it  would  have  been  but  an 
idle  act,  yet  the  casks  ^re  of  some  value  and  should  have 
been  restored,  if  the  plaintiff  would  treat  the  sale  as  a  nullity, 
and  demand  his  money  as  paid  without  consideration."  So 
also  in  Perley  v.  Batch,  23  Pick.  285,  the  Court  say:  "Where 
the  purchaser  is  induced,  by  the  fraudulent  misrepresentations 
of  the  seller,  to  make  the  purchase,  he  may,  within  a  reason- 
able time,  by  restoring  the  seller  to  the  situation  he  was  in 
before  the  sale,  rescind  the  contract  and  recover  back  the  con- 
sideration paid,  or,  if  he  has  given  a  note,  resist  the  payment 
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of  it  Here  was  no  return  of  the  property  purchased ;  but  if 
that  property  was  of  no  value,  whether  there  was  any  fraud 
or  not,  the  note  would  be  nvdum  pactum.  The  defendant's 
counsel,  not  controverting  the  general  rule,  objects  to  the 
qualification  of  it.  He  says  that  the  ox,  though  valueless  to 
the  defendant,  might  be  of  value  to  the  plaintiff,  and  so  the 
defendant  would  be  bound  by  his  contract,  although  he 
acquired  nothing  by  it.  But  a  damage  to  the  promisee  is  as 
good  a  consideration  as  a  benefit  to  the  promisor.  If  a  chattel 
be  of  no  value  to  any  one,  it  cannot  be  the  basis  of  a  bargain ; 
but  if  it  be  of  any  value  to  either  party,  it  may  be  a  good  con- 
sideration for  a  promise.  If  it  is  beneficial  to  the  purchaser, 
he  certainly  ought  to  pay  for  it  If  it  be  a  loss  to  the  seller, 
he  is  entitled  to  remuneration  for  his  loss.  But  it  is  apparent 
that  a  want  of  consideration  was  not  the  principal  gr(Am.d  of 
defense.  The  defendant  mainly  relied  upon  fraud  or  a  war- 
ranty. And  to  render  either  available  to  avoid  the  note  it  was 
indispensable  that  the  property  should  be  returned.  He  can- 
not rescind  the  contract  and  yet  retain  any  portion  of  the  con- 
sideration. The  only  exception  is  where  the  property  is 
entirely  worthless  to  both  parties.  In  such  case  the  return 
would  be  a  useless  ceremony,  which  the  law  never  requir^^. 
The  purchaser  cannot  derive  any  benefit  from  the  purchase 
and  yet  rescind  the  contract.  It  must  be  nullified  in  toto,  or 
not  at  all.  It  cannot  be  enforced  in  part  and  rescinded  in 
part.  And  if  the  property  would  be  of  any  benefit  to  the 
seller,  he  is  equally  bound  to  return  it  He  who  would 
rescind  a  contract  must  put  the  other  party  in  as  good  a  situ- 
ation as  he  was  before,  otherwise  he  cannot  do  it  Chitty  on 
Con.  276 ;  Huni  v.  8iUc,  5  East.  449 ;  Conner  v.  Henderson,  5 
Mass.  314.''  (See  also  Shepherd  v.  Temple,  8  N.  H.  457 ;  Caa-- 
ter  V.  Walker,  2  lUch.  40;  Chrisiy  v.  Cummins,  8  McLean, 
386 ;  Chitty  on  Con.,  pages  402,  636,  665,  and  notes.)  Thus  it 
will  be  seen  that  the  safe  course  to  pursue  for  a  party  who  has 
been  induced  by  fraudulent  representations  to  make  a  pur- 
chase whirh  he  otherwise  would  not  have  done,  is,  lAiffii,  the 
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fraud  is  discovered,  to  at  once  repudiate  the  contract  and  return 
the  things  purchased. 

Return  of  property  after  trial  is  not  in  time  to  ohtam  rescission 

of  contract. 

If  it  was  necessary  to  rescind  the  contract  and  return  the 
property  in  this  case,  a  surrender  of  the  stock  to  be  delivered 
to  the  plaintiff  made  after  verdict  and  judgment,  upon  require- 
ment of  the  Court  as  a  condition  of  denying  a  new  trial,  was 
not  in  time.  The  cases  cited  by  respondent  on  this  point  are 
of  a  different  class  and  not  applicable,  or,  strictly  speaking, 
are  not  within  the  rule.  They  are  cases  where  a  party,  upon 
fraudulent  representation  as  to  his  pecuniary  condition,  has 
induced  other  parties  to  sell  him  goods  on  credit,  giving  his 
own  note  therefor.  The  vendor  in  such  cases,  upon  discovering 
the  fraud,  may  bring  trover  or  replevin  without  first  surren- 
dering the  note.  But  he  must  be  prepared  to  surrender  it  on 
the  trial.  Of  course,  in  that  class  of  cases  no  loss  can  result 
to  the  defendant  from  retaining  his  own  not^  till  the  trial. 
But  where  the  vendee  gives  the  note  of  a  third  party  upon  a 
fraudulent  representation  as  to  the  responsibility  of  the  maker, 
the  vendor  must  return  the  note  to  the  vendee  before  suing, 
for  the  delay  may  result  in  injury  to  the  vendee.  This  dis- 
tinction is  stated  and  authorities  referred  to  in  the  note  before 
cited.     (3  Qreenl.  33,  note.) 

To  apply  these  principles  to  the  present  case.  There  is  no 
averment  in  the  answer,  and  no  evidence,  that  defendant 
rescinded  the  contract  and  returned,  or  made  a  tender  of  the 
stock,  and  no  averment  that  it  was  of  no  value,  unless  the 
averment  that  it  was  "of  little  or  no  value"  can  be  so  con- 
strued. If  it  was  not  absolutely  without  value  to  either 
party  —  if  it  had  a  little  value — there  was  a  consideration 
which,  being  actually  retained,  did  not  afterward  fail,  and  it 
was  necessary  to  rescind  the  contract  and  return  the  considera- 
tion within  a  reasonable  time  after  the  discovery  of  the 
fraud.  We  are  inclined  to  think  the  all^ation  cannot  be 
regai-ded  as  an  averment  Aat  there  was  no  value.     It  must  be 
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construed  most  strongly  against  the  pleader,  and  the  implica- 
tion is  that  it  might  have  been  of  some,  though  little,  value* 
At  all  events,  the  answer  does  not  squarely  negative  the  idea 
that  the  stock  was  of  some  value. 

It  is  true  that  the  Court,  upon  the  evidence,  (which,  how- 
ever, was  admitted  imder  objection  that  it  was  inadmissible 
under  the  pleadings,)  found  that  the  mine  of  the  company 
"was  of  no  value  whatever/^  but  there  is  no  finding  as  to 
whether  the  ^'shares  of  mining  stock  in  the  Amargoza  Mining 
Company,"  which  formed  the  consideration  of  the  note,  were 
valueless  or  otherwise.  The  value  of  the  mine  referred  to 
may  have  been  the  main  inducement  to  purchase,  and  the 
defendant  may  have  been  entitled  to  rescind  the  contract  in 
consequence  of  fraudulent  representations  in  regard  to  its 
value,  yet  it  by  no  means  follows  that  the  stock  of  the  com- 
pany owning  the  mine  was  utterly  valueless  because  that  par- 
ticular mine  was  so.  And  the  burden  of  alleging  and  showing 
that  the  stock  was  valueless  rested  on  the  defendant  The 
company  may,  for  aught  that  appears  to  the  contrary,  have 
had  other  property,  or  a  paid  up  capital  sufficient  to  have  still 
made  the  stock  of  some  value.  As  there  was  no  averment 
that  the  stock  had  no  value,  there  was  strictly  no  issue  ten- 
dered on  that  point,  and  although  there  is  no  exception  for 
want  of  a  finding,  the  Court  cannot  be  presumed  to  have 
found  on  such  issue.  The  cause  appears  to  us  to  have  bcxn 
somewhat  loosely  tried  on  both  sides,  and  not  with  a  clear 
view  of  the  distinction  made  by  the  authorities  before  cited 
between  those  cases  that  require  a  rescission  of  the  contract  and 
return  of  the  articles  purchased,  and  those  which  do  not  But 
on  the  motion  for  a  new  trial  the  necessity  of  rescinding  the 
contract  and  returning  the  stock  was  distinctly  urged,  and  the 
Court  was  evidently  strongly  impressed  with  the  soundness  of 
this  view.  The  learned  Judge,  in  deciding  the  motion,  observes : 
"  The  plaintiff,  with  considerable  force,  says  that  the  defend- 
ant should  not  avoid  payment  of  the  notes  and  retain  the 
stock.  Although  the  stock  is  valueless  to  the  defendant,  and 
never  had  any  value,  yet  the  plaintiff  has  a  right  to  the  pos- 
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Bession  of  it,  and  a  new  trial  will  be  granted  unless  the  defend- 
ant deliver  to  the  Clerk  of  this  Court,  for  the  plaintiff,  said 
stock  or  equivalent  shares  of  said  stock  within  five  days,  where- 
upon  the  motion  for  a  new  trial  will  be  denied."  A  fact  which 
does  not  distinctly  appear  in  the  finding,  or  to  be  within  the 
issues  tried,  is  here  assumed,  viz :  that  "  the  stock  is  valueless 
t«"»  the  defendant,  and  never  had  any  value."  But  the  Court, 
nevertheless,  seems  to  be  of  the  opinion  that  it  might  be  of 
value  to  the  plaintiff,  and  that  it  must  still,  even  after  verdict 
and  judgment,  be  returned,  or  a  new  trial  had.  We  have 
seen,  if  it  was  absolutely  of  no  value  at  all,  there  was  no 
necessity  for  returning  it;  but  if  it  was  of  some  value,  and  on 
that  ground  it  was  necessary  for  the  defendant  to  return  it, 
then  it  was  too  late,  after  verdict  and  judgment,  to  offer  it  for 
the  first  time,  on  the  requirement  of  the  Court  as  a  condition 
of  denying  a  new  trial.  We  think  upon  the  whole,  that  a 
new  trial  should  be  had  in  order  that  the  questions  upon  which 
the  rights  of  the  parties  depend  may  be  directly  put  in  issue, 
tried  and  determined  in  view  of  the  law  as  herein  indi- 
cated. 

Judgment  and  order  denying  a  new  trial  reversed,  and  a  new 
trial  granted,  with  leave  to  the  parties  to  amend  their  pleadings 
as  they  may  be  advised. 


L.  D.  WAKEFIELD  v.  M.  GREENHOOD. 

Complaint  on  Promise  to  pat  Dbbt  op  Anotiii^h. —  In  an  action  brought 
upon  a  promise  of  the  defendant  to  answer  for  the  debt  or  default  of  another, 
it  is  not  necessary  In  the  complaint  to  aver  that  the  promise  was  In  writing. 

Complaint  on  Pbomisb  to  accept  a  Draft. —  In  an  action  brought  npon  a 
promise  made  by  the  defendant  to  accept  a  draft  which  another  might  draw 
on  him,  it  is  not  necessary  to  aver  in  the  complaint  that  the  promlso  was 
in  writing. 

Pbomisb  to  pat  Draft  whbn  Dbawn. —  A  promise  that  a  drawee  will  pay  a 
draft  which  may  be  drawn  on  him,  is  a  promise  to  accept  the  draft  when 
drawn,  and  If  the  drawee  refuse  to  pay  the  draft  when  drawn,  he  may  be 
sned  as  acceptor. 

A  Fromisb  to  pat  a  Dbaft  must  be  in  Wbitino. — A  promise  to  pary  a  draft 
that  may  be  drawn  on  the  promisor  by  another  person  for  a  debt  due  by  the 
drawer  to  the  person  to  whom  the  promise  was  made,  is  void,  unless  in 
wrltini;  and  signed  by  the  person  malcing  the  promise. 
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Appeal  from  the  District  Court,  Sixth  Judicial  District^ 
Sacramento  County. 

Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Moore  &  Alexander,  for  Appellant,  contended  that  the  de- 
murrer should  have  been  sustained  for  the  reason  that  the  com- 
plaint did  not  aver  that  Greenhood's  promise  was  in  Tvriting, 
because  our  statute  relating  to  bills  of  exchange  ^provides  that 
"no  person  within  this  State  shall  be  charged  as  an  acceptor 
on  a  bill  of  exchange^  unless  his  acceptance  shall  be  in  writing, 
signed  by  himself  or  his  lawful  agent,"  and  that  "  an  imcon- 
ditional  promise  in  writing,  to  accept  a  bill  before  it  is  drawn, 
shall  be  deemed  an  acceptance,"  etc.,  and  cited  Wood's  Digest, 
p.  72,  Sees.  6  and  8.  They  also  insisted  that  the  demurrer 
should  have  been  sustained  for  the  further  reason  that  the 
complaint  averred  that  the  indebtedness  for  which  the  draft 
was  drawn  was  the  debt  of  Bar.  They  also  contended  that  the 
judgment  was  erroneous,  because  no  promise,  in  writing  signed 
by  defendant  was  proved. 

Henry  II.  Hartley,  for  Respondent,  argued  that  the  promise 
of  the  defendant  was  not  within  the  Statute  of  Frauds,  and 
that  the  defendant's  promise  to  pay  was  not  on  a  contingency, 
but  was  a  direct  promise  to  pay  for  the  transportation  of  the 
goods,  and  that  Bar  acted  as  the  mere  agent  of  the  defendant 
in  adjusting  the  account,  and  that  defendant's  liability  was  not 
on  the  order,  but  for  failing  to  pay  the  amount  agreed  on,  and 
cited  Wainwright  v.  Stair.  15  Ver.  215 ;  Darkham  v.  Marrow, 
2  Comstock,  533 ;  De  Wolf  v.  Ratand,  1  Pet.  476,  and  Town^- 
ley  V.  Sumral,  2  Pet.  170.  • 

By  the  Court,  Rhodes,  J. 

The  contract  upon  which  this  action  was  brought,  as  stated 
in  the  complaint,  is  substantially  that  the  defendant,  a  for- 
warding and   commission   merchant  at   Sacramento,   engaged 
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the  plainti£F,  a  teamster,  to  transport  certain  goods  of  one  A. 
Bar,  from  Sacrameiuto  to  Austin,  in  the  then  Territory  of 
Nevada,  and  deliver  the  same  to  said  Bar,  and  in  consideration 
of  the  plaintiflPs  delivering  said  goods  as  aforesaid,  the  defend- 
ant promised  to  pay  the  plaintiff,  upon  presentation,  any  order 
or  draft  that  said  Bar  might  draw  on  the  defendant,  for  the 
transportation  of  the  goods. 

The  defendant  demurred  to  the  complaint  on  the  ground 
•  that  it  did  not  state  facts  sufEcient  to  constitute  a  cause  of 
action;  and  for  cause  he  specifies  in  argument,  among  other 
things,  that  it  does  not  state  that  the  defendant  promised  in 
writing  to  accept  the  bill  or  order  mentioned  in  the  complaint; 
and  that  it  does  i^ot  state  that  the  agreement  of  the  de- 
fendant or  some  note  or  memorandum  thereof  to  answer  for 
the  default  of  said  Bar,  was  in  writing  subscribed  by  the  de- 
fendant 

Complaint  need  not  aver  cordract  to  pay  debt  of  another  to  be 

in  writing. 

If  the  action  is  to  be  regarded  as  brought  upon  the  promise 
of  the  defendant  to  answer  for  the  default  of  Bar,  the  demur- 
rer was  properly  overruled.  At  common  law  it  was  unusual 
and  unnecessary  to  allege  that  the  contract,  for  the  breach  of 
which  the  action  was  brought,  was  entered  into  in  writing. 
After  the  passage  of  the  Statute  of  Frauds,  the  rule  was,  as 
stated  in  1  Chit.  Plea,  270,  "Where  the  contract  must  have 
been  in  writing  under  the  Statute  of  Frauds,  yet  it  is  not 
necessary  in  the  declaration  to  show  that  fact,  though  it  is 
said  to  be  otherwise  in  a  plea."  The  authorities  in  support 
of  this  doctrine  are  very  numerous,  among  which  may  be 
cited:  Miller  v.  Drake,  1  Caine,  45;  Nelson  v.  Dubois,  13 
John.  177 ;  Siting  v.  Vanderlyn,  4  John,  237 ;  Oibbs  v.  Nash, 
4  Barb.  449;  MaHin  v.  McFadin,  4  Litt  240;  McDowel  v. 
Delap,  2  A.  K.  Marsh.  33.  The  rule  in  equity  was  the  same  aa 
at  law.  (See  Spiirrie  v.  Fitzgerald,  6  Ves.  548;  Cozine  v. 
Oraham,  2  Paige,  177;  Cowles  v.  Bowne,  10  Paige,  526; 
Champlin  v.  Pa/rrish,  11  Paige,  405.)     If  the  contract  stated 


600  Wakefield  v.  Greenhooix  [Sup.  Ot. 

opinion  of  the  Court —•  Rhodes,  J. 

in  the  declaration  or  bill  in  equity  was  d«iied,  it  was  incumbent 
on  the  plaintiff  or  complainant  to  prove  by  legal  evidence  its 
existence,  and  this  could  be  done  only  by  the  production,  or 
proof  of  the  execution  and  contents,  of  the  written  agreement, 
or  some  note  or  memorandum  thereof,  executed  according  to 
the  provisions  of  the  Statute  of  Frauds. 

The  language  of  section  twelve  of  the  Statute  of  Frauds  of 
this  State,  (Wood's  Dig.  106,)  respecting  a  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  differs 
somewhat  from  that  found  in  the  statute  of  the  29th  Car.  2d, 
Cap.  3,  but  it  is  identical  with  that  of  New  York,  which  is 
considered  to  have  the  same  meaning  as  the  English  statute, 
and  in  that  State,  as  we  have  seen,  the  form  of  pleading  is 
held  not  to  have  been  changed  by  the  statute.  No  authority 
is  cited  by  the  defendant  in  support  of  the  proposition  assumed 
by  him,  that  it  is  requisite  to  allege  an  agreement  in  writing ; 
nor  is  any  reason  suggested,  or  provision  of  the  Practice  Act 
mentioned,  requiring  the  contract  to  be  stated  in  any  manner 
differing  from  that  which  was  regarded  as  sufficient  at  common 
law. 

^Acceptaance  of  biU  of  exchange. 

The  demurrer  was  also  properly  overruled,  regarding  the 
action  as  brought  upon  the  promise  of  the  defendant  to  pay 
the  order  or  bill  of  exchange  that  might  be  drawn  upon  him 
by  Bar.  What  has  already  been  said  upon  the  form  of  plead- 
ing is  equally  applicable  to  the  case  considered  on  the  theory 
last  suggested.  In  an  action  by  the  payee  or  indorsee  of  a 
bill  against  the  acceptor,  it  was  not  necessary  to  aver  that  he 
accepted  the  bill  in  writing,  (2  Chit  Plea.  149.)  The  prom- 
ise by  the  drawee  to  pay  the  bill  is,  by  necessary  intendment,. 
a  promise  to  accept,  just  as  the  payment  by  him  implies  and 
includes,  at  the  same  time,  the  acceptance  of  the  bilL  In 
Wynne  v.  Bailees,  5  East.  614,  which  was  an  action  brought 
against  the  drawees  to  charge  them  as  acceptors  of  the  bill, 
the  acceptance  was  found  in  their  letter,  in  which  they  said: 
"We  shall  accept  or  certainly  pay,  all  the  bills,"  etc.     Lord 
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Ellonborough  said  that  a  promise  to  pay  is  an  acceptancse. 
And  so,  in  this  case,  the  promise  to  pay,  if  so  made  as  to  bind 
the  defendant,  is  to  be  deemed  a  promise  to  accept  the  bill. 
In  an  action  on  the  bill  against  the  drawee  who  has  promised 
to  accept,  he  is  sued  as  the  acceptor,  and  the  all^ation  in  the 
complaint  is,  that  the  defendant  accepted  the  bill.  Such  was 
the  nature  of  the  action  and  the  form  of  the  pleadings  in 
Coolidge  v.  Parson,  2  Wheat.  66,  which  has  been  regarded  in 
the  United  States  as  a  leading  case  in  respect  to  the  liability 
of  the  drawee  upon  his  promise  to  accept.  (See  also  Oreele 
V.  Parker,  6  Wend.  414;  Parker  v.  GreeU,  2  Wend.  546; 
Wilson  V.  Clements,  3  Mass.  1.)  In  Clark  v.  Cook,  4  East, 
Lord  Ellenborough,  in  delivering  the  opinion  of  the  Court, 
said:  '^And  it  has  been  laid  down  in  so  many  caaes  that  a 
promise  that  a  bill  when  due  shall  meet  due  honor  amounts 
to  an  acceptance,  and  that  without  sending  it  for  a  formal 
acceptance  in  writing,  that  it  would  be  wasting  words  to  refer 
to  the  books  on  this  subject.'^  The  eighth  section  of  the 
Btatute  of  1850  of  this  State,  relative  to  bills  of  exchange  and 
promissory  notes,  provides  that  "  an  unconditional  promise  in 
writing  to  accept  a  bill  before  it  is  drawn  shall  be  deemed  an 
actual  acceptance  in  favor  of  any  person  who,  upon  the  faith 
thereof,  shall  have  received  the  bill  for  a  valuable  considera'- 
tion.''  It  thus  appears  that  the  drawee,  imder  such  circum- 
stances, is  liable  to  the  payee  or  indorsee,  and  should  be  sued 
as  the  acceptor  of  the  bill;  and  no  reason  is  suggested  why 
the  allegation  as  to  the  acceptance  should  differ  from  that  which 
is  held  to  be  sufficient  in  a  case  where  the  acceptance  is  indorsed 
on  the  bill. 

The  defendant  states  in  his  motion  several  grounds  upon 
which  he  relies  for  a  new  trial,  which  are  that  the  Court  erred 
in  holding  and  deciding  certain  matters  of  fact  and  conclusions 
of  law;  but  as  the  record  presents  no  evidence,  except  what 
may  be  inferentially  gathered  from  the  judgment,  that  such 
decisions  were  made,  no  notice  can  be  taken  of  them. 

The  last  ground  is :  "  Ninth  —  Said  judgment  is  contrary  to 
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the  evidence  and  is  not  sustained  by  the  evidence  in  this: 
The  testimony  showed  that  the  plaintiff  relied  upon  and  looked 
to  Bar  to  pay  his  debt,  and  had  a  settlement  with  and  received 
part  payment  from  Bar,  and  accepted  Bar's  check  or  obliga- 
tion for  the  balance.  The  judgment  is  not  sustained  by  the 
evidence  for  the  further  reason  that  it  was  not  shown  that  the 
defendant  ever  promised  in  writing  to  pay  this  claim,  and  that 
any  promise  made  by  him  was  a  verbal  one  to  pay  the  debt 
of  another,  and  no  consideration  was  shown  for  such  promise.^' 
For  the  proper  solution  of  the  question  involved  in  this 
ground  it  will  be  necessary  to  determine  the  character  of  the 
agreement,  upon  which  the  action  is  brought,  and  to  ascertain 
from  the  complaint  whether  the  defendant's  promise  was  an 
original  and  direct  promise  on  his  part,  to  pay  for  the  trana- 
portation  of  the  goods,  or  whether  it  was  only  collateral  to 
some  liability  thereafter  to  be  incurred  by  Bar  to  the  plaintiff. 
After  the  statement  of  the  contract,  already  mentioned,  it  is 
averred  in  the  complaint  that  the  defendant  delivered  the 
goods  to  the  plaintiff;  that  the  plaintiff  transported  them  to 
Austin  and  delivered  them  to  Bar;  that  thereupon  the  plain- 
tiff and  Bar  "had  an  accounting  for  the  transporting  and 
freighting  of  the  goods,  wares  and  merchandise  aforesaid,  and 
there  was  then  found  due  from  said  Bar  to  plaintiff  on  account 
thereof  the  sum  of  one  thousand  dollars ;  that  Bar  then  .drew 
his  order  or  draft  on  the  defendant,  requesting  him  to  pay  the 
plaintiff  that  sum,  and  charge  the  same  to  his  (Bar's)  account, 
and  delivered  the  same  to  the  plaintiff,"  who,  "  in  consideration 
of  the  defendant's  said  promise  and  agreement  to  pay  the  same, 
accepted  and  received  the  said  order  or  draft  from  the  said  A. 
Bar  in  payment  of  the  said  sum  of  one  thousand  dollars,  due 
to  him  as  aforesaid  from  the  said  A.  Bar  for  freight  and  trans- 
portation of  said  goods,  wares  and  merchandise ;"  that  he  pre- 
sented said  order  or  draft  to  the  defendant  and  demanded 
payment,  but  the  defendant  refused  and  still  refuses  to  pay 
said  sum  of  money  or  any  part  thereof;  that  neither  said 
defendant  nor  said  Bar  have  paid  said  sum ;  and  that  the  plain- 
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tiff  is  the  "  owner  and  holder  of  said  indebtedness  and  entitled 
to  receive  the  amount  due  thereon  from  the  defendant." 

It  thus  clearly  appears  that  the  agreement  upon  which  the 
action  was  brought,  was  the  agreement  of  the  defendant  to  pay 
the  order  or  draft  of  Bar.  There  is  no  allegation  that  the  de- 
fendant promised  to  pay  for  the  transportation  of  the  goods, 
or  was  to  become  liable  therefor  in  any  event,  nor  that  the 
transportation  at  any  specified  price,  or  at  a  reasonable  price, 
amounted  to  any  sum  of  money;  but  the  promise  was  to  pay 
such  order  or  draft  as  Bar  might  draw  on  him  on  account  of 
the  transportation.  His  liability  upon  his  promise  did  not  begin 
until  Bar  had  drawn  his  order,  and  it  was  contingent  upon  its 
being  drawn.  If  an  order  had  not  been  drawn  by  Bar,  it  could 
not  be  claimed  that  the  defendant  would  be  liable  on  his  con- 
tract, as  it  is  stated  in  the  complaint;  and  when  the  order  was 
drawn  that  measured  the  extent  of  the  defendant's  responsi- 
bility, if  he  is  responsible  at  all. 

There  is  no  question  that  it  is  competent  for  the  forwarder 
to  contract  for  the  transportation  of  goods,  and  assume  a  direct 
liability  for  the  cost  of  transportation,  and  that  the  parties  to 
the  contract  may  agree  —  as  the  plaintiff  contends  they  have 
done  in  this  case  —  that  the  simi  determined  upon  by  the  per- 
son performing  the  service  and  the  person  to  whom  the  goods 
are  to  be  delivered,  shall  be  the  charges  for  transportation,  and 
that  the  amount  of  the  charges  so  agreed  upon  may  be  evidenced 
by  an  order  drawn  by  the  owner  of  the  goods  upon  the  forwarder, 
as  well  as  by  any  other  means  the  parties  may  agree  upon.  But 
such  an  agreement  is  essentially  different  from  the  one  set  up 
in  the  complaint. 

It  is  said  that  the  credit  was  given  to  the  defendant  and 
that  it  was  not  intended  that  Bar  should  be  liable  to  the  plain- 
tiff—  the  order  operating  between  the  plaintiff  and  defend- 
ant merely  as  the  measure  of  the  defendant's  liability;  the 
answer  is  that  the  complaint  states  that  Bar  became  indebted 
to  the  plaintiff  for  transporting  the  goods,  and  delivered  the 
order  in  question  to  the  plaintiff  for  the  purpose  of  satisfying 
his  debt  to  the  plaintiff;  and  it  would  be  difficult  to  under- 
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stand  how  Bar  could  become  indebted  to  the  plaintiff  for  ser- 
vices performed  by  the  plaintiff  at  the  request  of  the  defend- 
ant, and  in  consideration  of  his  direct  promise  to  pay  the 
plaintiff  for  such  services.  And  it  may  again  be  added  that 
the  defendant  did  not  obligate  himself  to  pay  for  the  transpor- 
tation of  the  goods,  but  he  promised  to  pay  any  order  or  draft 
that  Bar  might  draw  on  him,  on  the  account,  as  we  understand 
from  the  several  allegations  of  the  complaint,  of  his  (Bar's) 
indebtedness  accruing  to  the  plaintiff  for  transporting  the 
goods. 

The  construction  we  have  given  to  the  contract  as  stated 
in  the  complaint  is  fully  sustained  by  the  plaintiff's  evidence. 
On  cross  examination  of  the  plaintiff  this  question  was  asked: 
"  The  only  agreement  that  was  made  between  you  and  Green- 
hood  in  reference  to  the  payment  of  anything,  was  that  he 
would  accept  and  pay  any  draft  that  Bar  might  draw  upon 
him  or  the  San  Francisco  house  for  this  freight? "  And  his 
answer  was,  "  Upon  him  or  the  San  Francisco  house  he  would 
pay  the  draft  or  check."  Another  witness  states  that  the  de- 
fendant said  "we  could  collect  whatever  was  convenient  for 
them  to  pay,  and  to  accept  an  order  on  him  or  Levi  Brothers, 
in  San  Francisco,  and  he  would  pay  the  same  on  either  when 
we  returned.''  The  testimony  of  another  witness  was  to  the 
same  effect  It  also  appears  from  the  evidence  that  the  trans- 
portation amounted  to  about  seventeen  hundred  dollars,  and 
that  at  the  time  of  the  delivery  of  the  goods  Bar  paid  the  plain- 
tiff between  six  hundred  dollars  and  seven  hundred  dollars  of 
that  amount,  and  that  the  plaintiff  settled  with  Bar  respecting 
the  transportation  and  certain  damages  growing  out  of  the 
transportation,  and  that  he  never  made  any  settlement  with  the 
defendant 

If  the  construction  we  have  given  to  the  complaint  is  the 
correct  one  —  that  the  promise  of  the  defendant  was  that  he 
would  pay  any  order  or  draft  that  Bar  might  draw  on  him  for 
the  transportation  of  the  goods,  and  that  such  payment  was 
to  be  made  on  the  account  of  Bar  —  neither  argument  nor 
authority  is  required  to  prove  that  the  plaintiff  cannot  recover 
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unless  lie  makes  it  appear  that  the  promise  was  reduced  to 
writing  and  signed  by  the  defendant.  No  promise  in  writing 
to  pay  the  order  was  offered  in  evidence,  or  appears  to  have 
been  made,  and  we  therefore  hold  that  the  Court  below  erred 
in  refusing  the  new  trial. 

Judgment  reversed  and  the  cause  remanded  for  a  new  triaL 

Sawyer,  J.,  dissenting. 

I  think  the  contract  sued  on  was  defendant's  own  contract, 
and  not  a  promise  to  answer  for  the  debt,  default  or  miscaiv 
riage  of  another.    I  am,  therefore,  compelled  to  dissent 


E.  J.  SCHELLHOUS  v.  J.  0.  BALL. 

Niw  Tbial  on  Gbodnd  of  Surprise. — A  new  trial  on  the  ground  of  inrprlM 
should  not  be  granted  nnlesa  it  clearly  appears  that  the  yerdlct  Is  mainly 
attributable  to  the  facts  out  of  which  the  surprise  resulted,  and  that  the 
surprise  has  not  resulted  from  the  fault  or  negligence  of  the  moylng  party. 

Samb. —  If  the  party  claiming  to  have  been  surprised  can  rellere  himself,  either 
by  a  nonsuit,  a  continuance,  or  the  Introduction  of  other  testimony,  or  In 
any  other  way,  and  falls  to  do  so,  a  new  trial  will  not  be  granted. 

Bamb. —  If,  during  the  argument  of  a  case  to  the  jury,  a  dispute  arises  be- 
tween counsel  as  to  whether  a  certain  paper  was  Introduced  in  eyidence,  and 
the  Court  decides  it  was,  the  party  claiming  to  be  surprised  by  the  decision 
should  apply  to  the  Court  at  once  for  leave  to  Introduce  rebutting  testi- 
mony, If  he  has  such  testimony,  and  if  he  falls  to  do  so  a  new  trial  wlM 
not  be  granted. 

SuRPBiSB  DUBXNQ  ▲  Tbial. —  When,  during  the  progress  of  a  trial,  conditions 
are  found  to  exist  which  may  amount  to  legal  surprise,  the  Court  should,  if 
an  application  Is  made  therefor,  grant  relief  at  once,  if  the  facts  are  such 
as  would  Justify   the   Court  in   setting  aside  the  verdict  after  the  trial. 

Btidbncb  of  Surprise  dcrino  a  Trial. —  The  party  alleging  surprise  during 
the  progress  of  a  trial  should  show  it  by  the  best  evidence  within  his  reach. 

Bamb. —  If,  during  a  trial,  facts  exist  which  amount  to  legal  surprise,  these 
facts  should  be  shown  by  the  affidavit  of  the  attorney,  and  not  of  his  client. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  plaintiff  averred  in  his  complaint  that  on  the  20th  of 
May,  1864,  he  sold  defendant  a  tract  of  land  for  the  sum  of 
fourteen  hundred  dollars,  and  that  seven  hundred  dollars  of  the* 
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purchase  money  was  due  and  unpaid.  Plaintiff  prayed  for 
judgment  for  seven  hundred  dollars,  and  that  the  same  be  made 
a  lien  on  the  land. 

Defendant,  in  his  answer,  denied  that  the  money  had  not 
been  paid,  but  averred  that  in  June,  1864,  the  plaintiff  gave 
his  wife,  Catharine  T.  Schellhous,  an  order  on  defendant  for 
the  money,  and  that  the  order  was  presented  by  her  to  hinx 
and  paid. 

Plaintiff  was  a  witness  in  his  own  behalf  to  show  that  the 
money  had  not  been  paid.  On  his  cross  examination  he  -stated 
that  he  had  given  his  wife  a  written  order,  in  June,  1864,  direct- 
ing defendant  to  pay  her  the  money.  The  order  was  produced 
and  offered  in  evidence,  with  his  wfe's  receipt  on  the  back  of 
it  for  the  money,  dated  July  16th,  1864. 

Plaintiff  called  as  a  witness  O.  C.  Lewis,  who  testified  that 
July  16th,  1864,  he  saw  plaintiff's  wife  and  defendant  at  Fol- 
som,  and  that  Mrs.  Schelllious  showed  him  one  hundred  dol- 
lars, in  gold  coin,  and  a  note  of  that  date  for  one  hundred 
dollars,  payable  to  her,  signed  by  defendant.  The  note  was 
produced  and  shown  to  the  witness.  Defendant  offered  evi- 
dence to  prove  that  on  the  16th  day  of  July,  1864,  he  paid 
plaintiff's  wife  the  seven  hundred  dollars  in  greenbacks,  at 
Folsom. 

During  the  argument  of  the  case,  plaintiff's  counsel  com- 
mented on  the  one  hundred  dollar  note,  to  which  defendant's 
counsel  objected,  claiming  that  it  was  not  in  evidence.  The 
Court  decided  that  it  was  offered  in  evidence.  The  jury  found 
a  verdict  for  plaintiff.  Defendant  moved  for  a  new  trial,  and 
offered  the  affidavit  of  defendant  to  show  that  he  was  taken  by 
surprise  by  the  decision  of  the  Court,  and  that  if  he  had  sup- 
posed the  note  was  in  evidence,  he  could  have  procured  testi- 
mony to  show  that  this  note  was  not  a  part  of  the  transactions 
concerning  the  payment  for  the  land,  but  was  a  separate  busi- 
ness transaction. 

Defendant  appealed  from  an  order  denying  a  new  triaL  . 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 
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Jo.  Hamilton,  for  Appellant,  on  the  question  of  surprise, 
cited  the  following  authorities:  Accident  or  surprise  is  ground 
for  new  trial.  (Practice  Act,  Sec  1,  19li ;  Craig  v.  Fanning, 
6  Howard  P.  R  336;  Wardell  v.  Hughes,  3  Wendell,  418; 
Utica  Insurance  Company  v.  Badger j  Id.  102;  Bturbon  v. 
Covey,  11  Id.  83;  Herford  v.  Archer,  4  Ilill,  211.) 

Tweed  &  Craig,  for  Kespondent,  argued  that  the  attorney 
who  tried  the  cause  should  have  made  the  affidavit  in  relation 
to  surprise,  as  he  would  be  the  person  who  would  be  most 
likely  to  know  whether  the  note  had  been  offered  in  evidence, 
and  whether  any  legal  surprise  had  resulted  from  the  decision 
of  the  Court  that  it  was  in  evidence.  They  argued  further, 
that  defendant's  attorney  had  full  opportunity  to  examine  the 
witness,  Lewis,  concerning  the  note,  and  that  he  did  not  do  so 
was  the  result  of  his  own  inattention. 

By  the  Court,  Sanderson,  J. 

A  new  trial  is  sought  upon  the  following  grounds: 

1.  Insufficiency  of  the  evidence; 

2.  Surprise;  and 

3.  Error  in  law. 

I.  The  real  point  in  controversy,  and  substantially  the  only 
point  litigated,  was  whether  the  money  sued  for  had  been 
paid  by  the  defendant  to  the  plaintiff's  wife  pursuant  to  the 
plaintiff's  direction;  and  upon  that  question  the  testimony 
was  conflicting,  which  is  a  sufficient  answer  to  the  first  ground 
of  the  motion. 

II.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  sur- 
prise the  same  must  be  conclusively  shown  by  the  affidavits; 
and  moreover  it  must  appear  that  the  fact  or  facts  from  which 
the  surprise  resulted  had  a  material  bearing  upon  the  case, 
and  that  the  verdict  may  be  mainly  attributed  to  their  effect. 
(Hartwright  v.  Badham,  11  Price,  383.)  Upon  this  ground 
new  trials  should  be  granted  with  great  caution,  for  in  many 
cases  it  is  used  as  a  pretext  and  a  cover  for  carelessness  and 
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inattentian  rather  than  as  a  meritorious  ground  for  relief.  A 
party  claiming  to  have  been  injured  must  show  that  the  sur- 
prise has  not  resulted  in  any  degree  from  his  own  fault  or 
negligence,  and  must  in  addition  claim  his  relief  at  the  earliest 
opportunity.  If  he  can  relieve  himself  from  his  embarrass- 
ment in  any  mode,  either  by  a  nonsuit  or  a  continuance,  or 
the  introduction  of  other  testimony  or  otherwise,  he  must  not 
take  the  chances  of  a  verdict,  but  must  at  once  fortify  his 
position  by  resorting  to  all  available  modes  of  present  relief. 

In  the  present  case  a  dispute  arose  between  counsel,  pend- 
ing the  argument  of  the  case  to  the  jury,  as  to  whether  a 
certain  promissory  note  which  had  been  handed  to  a  certain 
witness  and  concerning  which  the  witness  had  testified,  as 
both  admit,  was  in  fact  introduced  in  evidence.  Thereupon 
the  presiding  Judge  was  called  upon  to  determine  the  dis- 
puted fact,  who  decided  that  the  note  had  been  offered  in 
evidence.  If  this  decison  was  legal  surprise  and  counsel 
could,  as  he  claims,  have  shown  by  competent  testimony  that 
the  note  had  in  fact  no  application  to  the  case  but  was  a  part 
of  a  different  transaction,  he  should  then  and  there  have 
applied  to  the  Court,  on  the  ground  of  his  surprise,  for  leave 
to  introduce  his  testimony.  It  was  not  too  late,  in  the  dis- 
cretion of  the  Court^  for  him  to  do  so,  and  doubtless,  if  satis- 
fied that  the  allegation  of  surprise  was  made  in  good  faith,  the 
Court  would  have  permitted  it,  and  there  is  no  pretense  that 
his  testimony  was  not  at  hand.  When  during  the  progress  of 
a  trial  conditions  are  found  to  exist  which  may  amount  to 
legal  surprise,  it  is  better  for  the  purposes  of  justice  and  the 
convenience  of  Courts  and  litigants  to  afford  relief  at  once  and 
on  the  spot,  if  it  can  be  done;  and  in  the  exercise  of  that 
sound  discretion  which  the  law  recognizes  as  vested  in  Judges 
they  should  not  refuse  such  relief,  if  attainable  under  the  cir- 
cumstances, and  it  is  not  to  be  presumed  that  they  will.  This 
discretion  however  should  be  exercised  with  great  care  and 
only  in  cases  where  the  Court  is  satisfied  that  the  surprise  has 
not  resulted  from  carelessness,  for  its  exercise  in  such  a  case 
would  be  demoralizing  and  tend  to  a  relaxation  of  that  vigi- 
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lance  on  the  part  of  counsel  which  the  due  and  orderly  conduct 
of  a  trial  renders  indispensable.  What  we  mean  to  say  is  thatJ 
the  relief  should  be  granted  on  motion  at  the  trial,  if  practicable, 
when  it  would  be  granted  on  motion  after  the  trial,  and  not 
otherwise. 

Suppose  in  the  present  case  the  Judge  had  decided  the  dis- 
pute against  the  plaintiff.  He  would  have  been  bound  to  askj 
leave  to  introduce  the  note  then  and  there,  and  if  denied  take 
a  nonsuit,  and  would  not  have  been  allowed  to  take  his  chancee 
for  a  verdict,  and  if  against  him  claim  a  new  trial.  (Live 
Yankee  Compcuny  v.  Oregon  Company,  7  Cal.  40;  Turner  v. 
Morrison,  11  Cal.  21.)  This  rule,  when  applicable  and  so  far 
as  applicable,  is  no  less  obligatory  upon  the  defendant. 

As  already  intimated,  it  is  the  duty  of  the  Courts  to  look 
upon  applications  for  new  trials  upon  the  ground  of  surprise 
with  suspicion,  for  the  reason  that  from  the  nature  of  the  case 
surprise  may  be  often  feigned  and  pretended,  and  the  opposite 
party  be  unable  to  show  that  such  is  the  case.  Hence  the 
party  alleging  surprise  should  be  required  to  show  it  conclu- 
sively and  by  the  most  satisfactory  evidence  within  his  reach. 
Upon  the  question  whether  the  note  was  in  fact  offered 
in  evidence  the  defendant  presents  several  affidavits ;  but  upon 
the  question  of  surprise  —  upon  the  question  whether,  in  con- 
sequence of  the  supposed  failure  of  the  plaintiff  to  formally 
offer  the  note  —  the  defendant  was  misled  to  his  prejudice, 
which  is  the  important  and  material  question,  only  the 
affidavit  of  the  defendant  is  offered.  If  anybody  was  deceived 
or  misled  it  was  the  attorney  of  the  dofeiulant  who  managed  the 
case  and  not  the  defendant  If  the  attorney  was  misled  the 
fact  must  necessarily  be  better  known  to  him  than  defendant, 
if  not  known  to  him  only,  which  last  is  the  most  rea>onablo 
supposition.  In  view  therefore  of  the  rule  requirin<^  the  most 
satisfactory  evidence  within  reach,  the  affidavit  should  have 
been  made  by  the  attoraey  and  not  the  client.  The  parfv 
who  must  necessarily  know  the  least  about  them  is  made  to 
flwear  to  the  facts,  while  he  who  must  necessarily  know  the  truth 
Vol.  XXIX.— To 
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of  the  whole  matter  swears  not  at  all,  which  fact  may  have 
tended  not  a  little  to  cast  doubt  upon  the  bona  fides  of  the  mo- 
tion in  the  judgment  of  the  Court  below,  and  relieves  us  of  any 
doubts  which  might  have  existed  otherwise  as  to  the  soundness 
of  its  decision. 

III.  The  testimony  of  Spooner  and  the  two  Franks  and  the 
contract  between  the  plaintiff  and  defendant  was  properly  ex- 
cluded in  view  of  the  issue,  to  which  they  appear  to  have  been 
wholly  irrelevant  The  only  issue  about  which  there  was  any 
real  contest  was  as  to  whether  the  defendant  had  paid  the 
money  to  the  plaintiff's  wifa  The  defendant  did  not  pretend 
that  the  money  was  not  due  under  the  contract^  but  that  it  had 
been  paid. 

Order  affirmed* 


J.  E.  HENKT  V.  GEORGE  L.  EVERTS. 

BviDiifCi  TO  SHOW  Sali  Fraudulbnt. —  The  fact  that  the  parchaser  of  a 
mining  claim,  after  his  purchase,  takes  a  large  amount  of  gold  dost  out  of 
the  same,  is  not  admissible  in  evidence  for  the  purpose  of  proving  that  the 
■ale  was  fraudulent  as  to  the  creditors  of  the  vendor  by  reason  of  inade- 
quacy of  the  price  paid. 

Btidbnci  a8  to  Valub  of  Pbopbbtt. —  In  ascertaining  whether  an  adequate 
price  waa  paid  for  a  piece  of  property  at  the  time  of  its  sale,  the  evidence 
should  be  restricted  to  the  question  of  what  its  market  value  wbb  at  that 
time. 

Bbstbiction  of  Ofbbation  or  Bvidbncb. —  If  a  party  introducing  evidence 
during  the  progress  of  a  trial  announces  the  purpose  for  which  It  Is  intro- 
duced, the  evidence  will  be  restricted  to  the  purpose  announced. 

Appeal  from  the  District  Court,  JTourteenth  Judicial  Dis- 
trict, Placer  County. 

On  the  3d  day  of  March,  1862,  P.  Everts  sold  to  George  L. 
Everts,  the  defendant,  three  tracts  of  mining  claims,  called 
the  Last  Chance  claims,  the  Keystone  claims,  and  the  Bucan- 
nan  claims.  July  31st,  1862,  the  plaintiff  recovered  a  judg- 
ment against  P.  Everts  in  the  District  Court,  upon  vrhich  he 
afterwards  issued  an  execution  and  sold  the  claims,  and  became 
the  purchaser  at  the  Sheriff's  sale,  and  no  redemption  being 
made,  afterwards  obtained  a  Sheriff's  deed.  He  tl^en  brought 
the  present  action  to  recover  possession  of  the  claims^  and 
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sought  to  prove  on  the  trial  that  the  Bale  from  P.  Everts  to 
George  L.  Everts  was  fraudulent 

For  the  purpose  of  showing  that  the  sale  was  fraudulent, 
plaintiff  relied  in  part  on  the  allied  inadequacy  of  the  price 
paid. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  de- 
fendant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Chas.  A.  Tuttle,  for  Appellant 
Jo:  Hamilton,  for  Respondent 
By  the  Court,  Ehodes,  J. 

It  appears  from  the  statement  on  motion  for  new  trial,  that 
the  plaintiff,  for  the  alleged  purpose  only  of  proving  the  value 
of  the  Last  Chance  claims,  and  the  inadequacy  of  the  price 
paid  for  those  claims  by  the  defendant  at  the  sale  by  P.  Everts, 
as  evidenced  by  the  deed  of  the  3d  of  March,  1862,  proved 
by  several  witnesses  that  the  defendant  "after  his  said  pur- 
chase, took  out  large  sums  of  money  in  gold  dust  while  mining 
said  Last  Chance  claims,  amounting  to  many  thousand  dollars 
over  expenses." 

In  ascertaining  whether  the  price  paid  for  a  parcel  of  prop- 
erty was  adequate,  the  inquiry  is  what  was  the  market  value 
of  the  property  at  the  time  of  sale.  The  market  value  may 
be,  and  often  is,  quite  different  from  the  real,  the  intrinsic 
valua  In  many  iiLstanccs  the  property  may  possess  a  value 
or  be  subject  to  a  defect  that  neither  the  vendor  nor  purchaser 
can  discover  by  tlie  exercise  of  the  greatest  circumspection 
and  diligence  until  after  the  property  has  for  a  long  time  been 
appropriated  to  the  purposes  for  which  it  was  purchased.  This 
is  peculiarly  the  case  with  a  mine.  Its  real  value  at  a  given 
time  is  ascertainable  only  when  the  mine  has  been  exhausted, 
and  it  is  therefore  impo>sible  that  the  real  value  can  aid  in 
determining  the  market  value. 

The  only  service  that  evidence  showing  the  inadequacy  of 
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the  price  paid  for  the  claims  by  the  defendant  would  perform, 
in  an  attack  upon  the  sale  by  the  plaintiff  as  a  creditor  of  the 
defendant's  vendor  on  the  ground  of  fraud,  would  consist  in 
its  tendency  to  show  the  scienter  of  the  defendant,  at  the  time 
of  his  purchase ;  for  if  the  price  paid  was  far  below  the  true 
value,  arid  that  fact  w'as  unknown  to  the  defendant,  he  is  not 
chargeable  on  that  ground  with  the  consequences  of  the  fraud- 
ulent acts  of  his  vendor  in  making  the  sale  in  fraud  of  his 
creditors.  It  requires  no  argument  to  prove  that  evidence  show- 
ing the  amount  of  gold  extracted  from  the  mine  subsequent 
to  the  sale  does  not  tend  to  prove  knowledge  by  the  purchaser 
of  the  real  value  of  the  mine. 

'  The  error  in  admitting  such  testimony  was  not  rendered  im- 
material or  productive  of  no  injury  to  the  defendant,  by  the  in- 
troduction in  evidence  of  the  judgment  roll  in  the  ease  of 
Henry  v.  P.  Emrts  and  O.  L,  Everts/^n  which  the  vendor^s 
lien  upon  the  undivided  half  of  the  Keystoiie  claim  was  en- 
forced, and  the  sale  by  P.  Everts  to  G.  L.  Everts  was  held 
fraudulent  and  void  as  against  the  plaintiff  ;(^f or  the  plaintiff 
offered  it  in  evidence  as  appears  from  the  statement  "only  as 
foundation  for  plaintiff's  title  papers  introduced  in  evidence 
as  hereinafter  specified,  to  wit:  execution  of  Sheriff's  (Good- 
ing) and  Bullock's  deeds.''  The  operation  of  the  evidence  was 
restricted  to  the  purix)se  announced  when  the  judgment  roll 
was  offered  and  admitted. 

Judgment  reversed  and  the  case  remanded  for  a  new  trial. 


JOHN  McQUADE  v,  ANNA  ELOISE  WHALEY  d  al.^. 

Copy  OF  rLEAD^NQs  IN  TRANSCRIPT. —  If  the  Court  bclow  denies  a  new  triaF 
on  the  ground  that  the  evidence  is  InsuflScicnt  to  sustain  the  cause  of  action 
alleged,  and  an  appeal  is  taken  from  the  order,  the  transcript  must  contain 
an  authenticated  copy  of  the  pleadings,  or  an  agreed  statement  of  their 
contents. 

Statbment  of  Issues  made  by  the  Pleadings. —  A  statement  of  the  contents 
of  the  pleadings  made  by  appellant's  counsel,  and  placed  in  the  transcript, 
but  not  agreed  to  by  the  opposite  attorney,  or  included  In  the  settled  state- 
ment, constitutes  no  part  of  the  record. 
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Appeal  from  the  District  Court,  Fifteenth  Judicial  District^ 
City  and  County  of  San  Francisco. 

Plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  Satterlee,  for  Appellant.    ^ 

Patterson,  Wallace  &  Stow,  for  Eespondents. 

By  the  Court,  Sawyeb,  J. 

The  appeal  is  from  an  order  denying  motion  to  set  aside  a 
nonsuit,  and  for  a  new  trial.  The  transcript  consists  only  of 
the  settled  statement  on  appeal,  preceded  by  a  brief,  unau- 
thenticated  statement  of  the  issues  formed  by  the  pleadings, 
but  does  not  contain  the  pleadings  themselves.  When  the  cause 
was  called  for  argument,  the  respondent,  who  had  previously 
filed  exceptions  to  the  transcript  in  pursuance  of  Rule  XII I^ 
moved  to  dismiss  the  appeal,  under  section  three  hundred  forty- 
six  of  the  Practice  Act,  on  the  ground  that  the  record  does  not 
contain  the  pleadings,  which,  it  is  contended,  the  appellant  was 
required  to  furnish. 

On  appeal  from  an  order,  the  appellant  is  required  to  fur- 
nish the  Court  with  a  copy  of  the  "  order  appealed  from  and 
a  copy  of  the  papers  used  on  the  hearing  of  the  Court  below.'* 
On  appeal  from  an  order  denying  a  new  trial,  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  the  cause  of  action 
alleged,  the  Court,  in  considering  the  question,  must  necessarily 
refer  to  the  issues  formed  by  the  pleadings,  and  the  Court 
below  must,  also,  have  referred  to  the  pleadings  in  determining 
the  question.  Without  some  knowledge  of  the  issues,  it  would 
manifestly  be  impossible  for  this  Court  to  intelligently  review 
the  action  of  the  Court  below.  A  new  trial  might  be  denied 
or  granted  upon  grounds  that  would  require  no  reference  to 
the  pleadings  to  enable  the  Court  to  determine  the  propriety 
of  the  ruling,  as,  for  instance,  in  the  case  of  misconduct  of 
the  jury  in  the  determination  of  a  case  by  a  resort  to  chance. 
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But  the  transcript  should  always  contain  enough  of  the  record 
of  the  Court  below  to  fully  present  the  question,  and  show 
the  materiality  of  the  point  relied  on  to  reverse  the  judgment 
or  order;  and  generally,  whenever  a  pleading  or  other  paper 
has  been  necessarily  used  on  the  hearing  in  the  Court  below, 
a  copy  of  the  pleading  or  an  agreed  statement  of  the  contents 
of  so  much,  at  least,  as  is  relevant  to  the  point  in  issue,  should 
be  furnished  in  the  transcript.  The  brief  note  of  the  issues  in 
the  case  preceding  the  statement  in  the  transcript  is  undoubt- 
edly sufficient  to  enable  this  Court  to  intelligently  apply  the 
evidence,  and  would  answer  all  the  purposes  of  the  pleadings, 
had  it  been  stipulated  by  counsel  that  it  might  take  the  place 
of  the  pleadings,  or  perhaps,  if  it  had  been  made  a  part  of 
the  agreed  statement,  and  had  thereby  received  the  sanction 
of  the  adverse  counsel.  We  can  perceive  no  objction  to 
abbreviating  transcripts  in  this  mode  by  consent,  care  being 
always  taken  to  include  sufficient  to  fully  present  the  points  in 
controversy.  But  as  it  stands,  it  is  the  wholly  unauthenticated 
statement  of  the  issues  made  by  the  counsel  on  one  side  only, 
really  constituting  no  part  of  the  transcript,  and  might  as  well 
have  been  in  the  brief.  If  the  respondent  does  not  admit  its 
correctness  or  sufficiency,  we  think  he  is  entitled  to  have  the 
pleadings  in  this  case  in  the  record.  The  counsel  for  appel- 
lant was  not  present  when  the  cause  was  called  for  argument, 
and  was  not  aware  that  exceptions  had  been  filed.  He  had  sent 
a  note  to  the  clerk  directing  his  side  to  be  submitted  on  briefs. 
The  motion  to  dismiss  was  submitted  with  leave  to  file  briefs, 
and  having  been  called  to  the  attention  of  appellant,  he  has 
filed  his  brief  insisting  upon  the  sufficiency  of  the  transcript, 
but  at  the  same  time  presenting  an  affidavit  stating  the  fore- 
going facts  with  reference  to  his  absence  on  the  calling  of  the 
case,  as  an  excuse  for  not  asking  leave  to  supply  the  pleadings 
at  the  time,  and  asking  permission  now  to  perfect  the  record. 
As  the  objection  is  technical,  and  as  the  statement  of  the 
issues,  if  true  —  and  wc  do  not  understand  that  this  is  ques- 
tioned—  would  be  sufficient  for  all  the  purposes  of  the  appeal, 
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had  it  been  substituted  by  stipulation,  we  think  leave  to  sup- 
ply the  pleadings  should  be  granted. 

Order  that  appellant  have  leave  within  ten  days  to  add 
certified  copies  of  the  pleadings  to  the  transcript 


JAMES  H.  BOLTON  v.  EOBERT  STEWAET. 

Qbamting  a  Niw  Trial. —  An  order  granting  a  new  trial  will  not  be  reversed 

because  the  reason  assigned  for  granting  It  Is  a  bad  one,  provided  there  was 

a  good  reason  for  granting  the  same. 
Rbviiw  of  Ordbr  Orantinq  Nbw  Trial. —  The  appellate  Court,  In  reviewing 

an  order  granting  a  new  trial,  Is  not  confined  to  the  reasons  assigned  by 

the  Court  below  granting  It. 
Niw   Trial. —  Where   the    findings   of   the   Court   are  not   warranted   Ij   the 

evidence,  a  new  trial  should  be  granted. 

Appeai.  from  the  District  Court,  Thirteenth  Judicial  Dis- 
trict, Stanislaus  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Caleb  Dorsey,  for  Appellant. 

The  Court  granted  a  new  trial  on  the  supposition  that  the 
answer  admitted  plaintiff's  right  to  a  recovery  of  a  portion  of 
the  premises.  This  is  a  mistake.  The  answer  denies  plain- 
tiff's possession  of  or  right  to  the  possession  of  or  ouster  from 
any  of  the  premises. 

The  counsel  for  plaintiff  seems  to  think  as  the  power  of  the 
Court  below  to  grant  new  trials  is  one  of  legal  discretion,  the 
Court  will  not  interfere,  and  cites  a  number  of  decisions.  I 
admit  that  this  is  law;  but  in  this  case  the  error  in  granting 
the  new  trial  was  not  the  exercise  of  legal  discretion.  It  was 
an  error  of  law,  arising  out  of  the  construction  of  the  plead- 
ings in  the  case;  and  in  such  a  case  this  Court  has  decided 
that  it  will  review  on  appeal  errors  of  the  Court  below  in  grant- 
ing new  trials. 

The  language  of  the-  decision  is  as  follows:  "When  the 
motion  for  a  new  trial  is  founded  entirely  upon  alleged  errors 
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of  law  in  the  proceedings  of  the  Court  below,  and  the  order 
for  a  new  trial  is  granted,  this  Court  will  review  such  action  of 
the  Court  as  in  other  cases  where  questions  of  law  and  not 
matters  of  mere  discretion  are  wanted."  {Brady  v,  O'Brien, 
23  Cal.  244.) 

All  the  facts  in  this  case  are  fully  ascertained.  It  is  only 
for  this  Court  to  pronounce  the  law,  and  to  order  the  judg- 
ment to  be  entered  up  accordingly. 

Coffroth  &  Spaidding,  for  Respondent 

The  evidence  shows  plaintiffs  prior  right  to  the  property. 
Counsel  for  defendant  says  that  this  Court  can  modify  the 
judgment.  We  think  not.  This  is  an  appeal  from  an  order, 
and  not  from  a  jud<]^ent,  and  hence  this  Court  cannot  modify 
the  judgment.  And  besides,  this  Court  cannot  modify  the  judg- 
ment so  as  to  protect  plaintiff's  rights  in  the  ditch  and  reser- 
voir, because  the  record  does  not  show  what  his  rights  are. 
It  does  not  show  how  much  land  on  each  side  of  the  ditch 
he  is  entitled  to,  nor  does  it  show  how  many  acres  the  reser- 
voir covers.  It  may  be  one  acre,  and  for  aught  that  appears, 
it  may  cover  almost  the  entire  property.  The  power  to  grant 
or  refuse  new  trials  is  one  of  legal  discretion,  and  the  abuse  of 
it  only  will  justify  the  appellate  Court  in  interfering  with 
such  order.  (Hanson  v.  Bamhisel,  11  Cal.  340;  Kimhall  v. 
'  Oearhart,  12  Cal.  48 ;  Burnett  v.  Whitesides,  15  Cal.  36 ;  Peters 
V.  Foss,  16  Cal.  358.) 

Where  it  is  evident  that  the  Court  or  jury  have  acted  imder 
a  mistaken  impression  as  to  the  legal  effect  of  the  evidence,  or 
in  total  disregard  of  it,  a  new  trial  will  be  ordered.  (Mintum 
V.  Burr,  20  Cal.  48.) 

By  the  Court^  Currey,  0.  J. 

Ejectment  for  one  hundred  and  sixty  acres  of  land.  The 
defcndant^s  entry  and  ouster  of  the  plaintiff  is  alleged  to  have 
been  on  3d  of  September,  1804.  The  defendant  denied  by 
answer  that  the  plaintiff  was  then  seized  or  possessed  of  the 
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ppeniises,  or  any  portion  thereof,  except  a  reservoir  and  water 
ditch  within  the  boundaries  of  the  premises;  and  he  denied 
further  that  he  at  any  time  ousted  the  plaintiflF  from  the  prem- 
ises, or  from  any  portion  thereof,  or  that  he  unlawfully 
entered  into  the  sama  The  defendant  affirmatively  answered 
in  bar  of  the  action  the  Statute  of  Limitations.  Upon  the  issue 
BO  joined  the  cause  wa^i  tried  without  a  jury,  and  the  Court 
found  that  the  defendant  entered  upon  the  premises  in  Novem- 
ber, 1859,  under  the  belief  that  he  had  a  right  so  to  do,  and 
that  his  entry  was  adverse  to  the  plaintiff  and  was  by  the  plain- 
tiff 80  regarded,  and  that  since  such  entry  he  had  been  in  the 
quiet  possession  of  the  premis.es  for  more  than  five  years  next 
before  the  commencement  of  the  action,  and  that  neither  the 
plaintiff,  his  ancestors,  grantor  or  grantors,  was  or  were  at  any 
time  within  five  years  next  before  the  comimencement  of  the 
action  seized  or  possessed  of  the  premises  in  controversy,  and 
thereupon  judgment  waa  entered  for  the  defendant.  On 
motion  for  a  new  trial  the  plaintiff  assigned  divers  errors.  The 
Court  granted  the  motion  on  the  ground  "  that  the  answer  ad- 
mits that  the  plaintiff  is  entitled  to  a  portion  of  the  premises, 
and  the  Court  erred  in  finding  that  the  plaintiff  was  not  en- 
titled to  recover  the  land  or  any  portion  thereof.*'  The  de- 
fendant has  appealed  from  this  order. 

It  is  not  necessary  in  passing  upon  the  case  to  confine  our- 
selves to  the  conflideration  of  the  particular  ground  on  which 
the  Judge  of  the  Court  made  the  order,  because  upon  the 
transcript  of  the  record  before  us  we  think  the  finding  in  favor 
of  the  defendant  upon  the  Statute  of  Limitations  was  unwar- 
ranted by  the  uncontroverted  evidence  produced  upon  the  trial 
by  the  parties  respectively.  In  March,  1858,  one  Charles  H. 
MeMillan  eniterod  upon  the  land,  and  in  the  course  of  that 
year  built  thereon  a  dwelling  house,  bam  and  corral.  In 
February,  1859,  while  McMillan  was  in  possession  by  a 
tenant,  he  sold  and  conveyed  the  property  to  one  Tevis, 
whose  workmen  and  employes,  among  whom  was  the  defend- 
ant, occupied  the  buildings  on  the  premises  during  the  year  or 
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nearly  all  of  the  year  1859.  The  plaintiff  derived  from  Tevis, 
by  deeds  of  conveyance,  two  thirds  of  the  property.  It  ap- 
pears that  the  defendant  continued  to  reside  upon  the  prem- 
ises from  the  time  he  and  the  other  workmen  occupied  the 
houses  thereon,  in  1859,  until  the  time  of  the  trial.  About 
the  1st  of  March,  1864,  notice  was  given  him  on  the  part  of 
Tevis,  and  others  who  claimed  the  property  with  him,  that 
he  must  purchase,  lease  or  quit  the  premises,  when  he  re- 
plied that  he  would  not  surrender  the  possession  or  leave  unless 
compelled  to  do  so.  In  March,  1861,  the  defendant  wrote  a 
letter  to  Tevis,  which  was  produced  on  the  trial,  explaining  the 
manner  in  which  he  came  into  possession  of  the  land  in 
controversy,  which  he  mentioned  as  a  piece  of  land  that  Tevia 
had  before  then  purchased  for  the  purposes  of  the  ditch  and 
reservoir,  and  also  proposing  to  purchase  the  same  or  to  sell 
to  Tevis  the  improvements  which  defendant  had  put  upon  the 
land.  In  the  same  letter  he  protested  that  he  had  entered 
into  the  possession  of  the  property  in  good  faithj  without  any 
purpose  of  jumping  it,  and  closing  with  the  request  to  Tevis 
to  answer  arid  let  him  (the  defendant)  know  how  he  (Tevis) 
would  settle  the  matter.  The  defendant  testified  that  he 
located  upon  the  property  on  the  28th  of  November,  1859, 
imder  a  contract  with  one  Hamilton,  who  claimed  that  he  had 
purchased  the  same  of  Tevis,  and  who  showed  him  at  tlie  time 
the  deed  fromi  McMillan  to  Tevis.  At  that  time  the 
defendant  contracted  with  Hamilton  to  purchase  of  him  one 
half  of  it,  but  did  not  pay  him  anything  for  it  until  he  bought 
him  out  entirely,  in  July,  1860.  Before  Hamilton  sold  out 
entirely,  and  before  the  defenidant  had  paid  him  anything,  the 
defendant  was  informed  by  Hamilton  that  he  had  no  title  to 
the  premises. 

We  are  of  the  opinion  that  die  finding  of  the  Court,  that 
the  defendant's  entry  was  adverse  to  the  plaintiff,  wa&  unwar- 
ranted by  the  evidence,  and  also  that  the  finding  to  the  effect 
that  neither  the  plaintiff,  his  ancestors^  grantor  or  grantors 
was  or  were,  at  any  time  within  five  years  next  before  the 
action  was  commenced,  seized  or  posseseed  of  the  premises, 
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was  a  finding  directly  opposed  to  the  evidence  given  at  the 
trial  on  the  part  of  both  the  plaintiff  and  defendant. 
The  order  granting  a  new  trial  is  aflSnned. 


WALTEE  A.  SKIDMORE  v.  DANIEL  T.  TAYLOR 

DiPOSiTxoN  Q»  Party  to  an  Action. —  The  teBtimony  of  a  party  to  an  action 
may  be  taken  by  depoBitlon,  if  he  resides  ont  of  the  county  in  which  his 
testimony  is  to  be  used,  although  he  resides  within  less  than  thirty  miles  of 
the  place  of  trial. 

DiPOSiT  TO  SGCUBE  SuRETiKS  IN  CRIMINAL  RECOGNIZANCE. —  Where  money  or 
property  1b  deposited  by  a  surety,  on  a  recognizance  in  a  criminal  case,  with 
a  trustee,  to  secure  his  co-sureties  on  the  recognizance,  the  People  have  no 
claim  on  the  money  or  property  In  case  the  recognizance  is  forfeited,  nor 
does  the  money  stand  in  place  of  a  recognizance. 

Bamb. — '  In  such  case,  if  the  co-sureties  consent  that  the  trustee  holding  the 
money  and  property  deliver  it  to  the  surety  who  deposited  it,  he  cannot 
Justify  a  refusal  on  the -ground  that  a  judgment  has  been  recovered  against 
the  sureties  on  the  recognizance. 

BsPLBTiN  FOB  MONEY. —  Replevin  Is  a  proper  remedy  to  recover  a  package  of 
gold  coin  sealed  np  in  a  leather  bag. 

Tbbuinatiok  of  Relation  of  Tbustbe. —  Where  one  has  received  property 
or  money  in  trust  to  hold  for  the  security  of  sureties  on  a  recognizance,  a 
release  by  the  sureties  of  all  claim  on  the  property  and  a  demand  on  the 
bailee  terminates  the  trust,  and  then  becomes  his  duty  to  return  the  property 
to  the  bailor. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

Walter  Skidmore  was  arrested  on  a  criminal  charge,  in 
Marin  County,  on  the  10th  day  of  December,  1859,  and  an 
order  was  made  by  the  examining  magistrate  holding  him  to 
bail  in  the  sum  of  five  thousand  dollars.  Walter  A.  Skidmore, 
the  plaintiff,  and  Louis  Denos,  and  Egbert  Van  Allen,  signed 
the  recognizance,  and  to  secure  Denos  and  Van  Allen,  the 
plaintiff  deposit<^d  with  Daniel  T.  Taylor,  the  defendant,  a 
buckskin  bag,  sealed  up,  containing  sixteen  hundred  and 
twelve  dollars  in  gold  coin,  and  a  number  of  warrants  drawn 
by  the  Auditor  of  Marin  County  on  the  Treasurer  of  that 
county. 

This  action  was  commenced  July  2d,  1861,  for  a  return  of 
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the  property,  or  if  a  return  could  not  be  had,  for  judgment 
for  its  value.  On  the  8th  day  of  February,  1860,  Denoa  and 
Van  Allen  signed  a  writing  consenting  that  Taylor  deliver 
the  property  up  to  W.  A.  Skidmore,  the  o^vner,  and  releasing 
all  claim  on  it  W.  A.  Skidmore  presented  the  writing  to 
Taylor  and  demanded  the  property,  but  Taylor  refused  to 
deliver  it  up.  Thomas  II.  Hanson  was  made  a  defendant  in 
the  action,  but  plaintiff  dismissed  the  action  as  to  him  before 
the  case  was  submitted.  During  the  trial,  plaintiff  offered  in 
evidence  the  depositions  of  both  Taylor  and  Hanson,  the 
defendants.  The  defendants'  attorney  objected  to  the  deposi- 
tions. It  was  admitted  that  both  of  defendants  resided  in 
San  Kafael,  Marin  County,  within  less  than  thirty  miles  of 
the  City  of  San  Francisco,  the  place  of  trial,  and  that  defend- 
ant Taylor  was  then  in  Court  The  Court  overruled  the  ob- 
jection and  admitted  the  depositions  in  evidence. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

Patterson,  Wallace  &  Stow,  for  Appellant,  on  the  admission 
of  the  depositions  of  the  defendants  Taylor  and  Hanson,  cited 
Practice  Act,  Sees.  402,  407,  409,  411 ;  and  Jackson  v.  Hobby, 
20  John.  357 ;  and  Flemming  v.  Holleriback,  7  Barb.  275. 

On  the  question  of  Taylor's  liability  to  turn  over  the  trust 
funds  to  the  People,  they  cited  18  HI.  83 ;  6  Clarke,  Iowa,  223 ; 
and  1  Miss.  175. 

They  also  contended  that  replevin  was  not  the  proper  rem- 
edy for  the  gold  coin,  and  cited  Note  1,  p.  5,  Fidd's  Prac. ; 
12  Wend.  50;  and  Adams  v.  Gorham,  6  Cal.  68. 

S,  F.  &  J.  Reynolds,  for  Respondent,  on  the  admission  of 
the  depositions,  cited  Practice  Act,  428;  and  Shafier  v.  Rich- 
ards, 14  Cal.  125,  and  contended  that  the  People  had  no 
interest  in  the  property,  and  cited  People  v.  Skidmore,  17  Cal. 
261.  Thoy  also  made  the  point  that  defendant  Taylor  had  no 
right  to  take  collateral  security  for  the  benefit  of  the  People, 
and  cited  Siearnes  v.  Aguierre,  7  Cal.  449. 
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By  the  Court,  Eiiodes,  J. 

There  was  no  error  in  admitting  the  depositions  of  Hanson, 
Bullis  and  Taylor.  Section  four  hundred  and  twenty-eight  of 
the  Practice  Act  provides  that  testimony  miay  be  taken  by  dep- 
osition, where  the  witness  is  a  party  to  the  action.  Hanson 
and  Taylor  were  defendants  to  the  action.  The  section  also  pro- 
vides that  the  testimony  may  be  taken  by  deposition  when  the 
witness  resides  out  of  the  county  in  which  his  testimony  is  to 
be  used.  All  of  those  ^vitnesses  resided  out  of  the  coimty  in 
which  the  action  was  tried. 

The  Court  found  that  Denoe  and  Van  Allen,  for  whose 
benefit  the  property  in  suit  was  deposited  by  the  plaintiff  with 
Taylor,  released  and  discharged  all  daim  upon  the  property, 
and  directed  Taylor  to  deliver  the  same  to  the  plaintiff, 
and  that  on  the  9th  of  February,  and  before  the  commencement 
of  this  action,  the  plaintiff  presented  said  release  and  directions 
to  Taylor,  and  demanded  the  delivery  of  the  property,  and 
that  Taylor  refused  to  deliver  it  to  him.  It  is  objected  to  this 
demand  that  it  was  insufficient,  because  at  that  time  there  was 
in  full  force  a  judgment  upon  the  recognizance  executed 
by  the  plaintiff  and  Denos  and  Van  Allen;  and  that  at  that 
time  Taylor  was  liable  to  turn  over  the  property  to  the  Peo- 
ple, according  to  the  conditions  of  the  instrument  by  which 
the  property  was  placed  in  his  hands.  The  recognizance  was 
executed  upon  the  order  of  the  examining  magistrate  admitting 
Walter  Skidmore  to  bail,  and  was  in  full  force  when  the  prop- 
erty was  deposited  with  Taylor  by  the  plaintiff.  It  was  not 
intended  that  the  property  should  stand  in  lieu  of  the  recog- 
nizance, even  if  such  a  proceeding  was  authorized  by  the  stat- 
ute; nor  were  the  People  parties  to  the  bailment;  but,  so  far 
as  they  were  concerned,  it  was  entirely  gratuitous;  and  for 
that  reason,  and  for  the  further  reason  that  such  a  transaction 
is  not  authorized  by  the  statute  regulating  proceedings  in  crim- 
inal cas-^s,  the  People  had  no  claim  on  the  property  deposited;, 
as  was  the  case  here,  by  one  surety  to  indenmify  his  co- 
sureties. 
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The  authorities  are  very  clear  that  replevin  is  a  proper  rem- 
edy for  the  recovery  of  a  parcel  of  money  "  sealed  up  in  a  buck- 
skin leather  bag,"  as  it  is  described  in  the  complaint.  (3 
Black/s  Com.  151;  Griffith  v.  Bogardus,  14  Cal.  410.) 

When  the  demand  was  made  of  Taylor,  the  property  was  in 
his  possession,  and  it  would  be  useless  to  inquire  what  remedy, 
if  any,  the  plaintiff  would  have  possessed,  if  Taylor  hav  appro- 
priated the  property  to  the  satisfaction  of  the  judgment  on  the 
recognizance ;  but  the  release  and  demand  terminated  the  trust, 
leaving  incumbent  on  the  bailee  only  the  duty  to  return  to  the 
bailor  the  property  deposited. 

Judgment  affirmed. 

Neither  Mr.  Chief  Justice  Ourbby  nor  Mr.  Justice  Sawykk 
expressed  any  opinion. 


THE  PEOPLE  V.  JAMES  GAR^TETT. 

■XCLDBION  OF  WITNESSES  DUBiNO  A  Tbial. —  The  exclusion  of  the  witnesMS 
on  the  part  of  the  prosecution,  on  the  motion  of  the  defendant,  in  a  criminal 
action,  is  not  a  matter  of  absolute  right,  but  rests  in  the  discretion  of  the 
Court. 

eiSTiicoNT  OF  AM  ACCOMPLICE  IN  A  CRIMINAL  Cabb. —  Where  the  prosecntlon 
rely  on  the  testimony  of  an  accomplice,  jointly  indicted  with  the  defendant, 
the  defendant  should  not  be  discharged  at  the  close  of  the  testimony  for  the 
prosecution,  if  the  accomplice's  testimony  has  been  corroborated  in  tome 
particulars. 

Impeachment  of  Witness. —  A  witness  cannot  be  impeached  by  proof  that  he 
has  made  statements  out  of  Court  contrary  to  what  he  has  testified  to  on  the 
trial,  unless  the  witness  was  asked  as  to  the  statements  made  out  of  Court, 
and  the  time  when,  place  where,  and  person  to  whom  made. 

BuBOLAnY  Mixp]D  WITH  Labceny. —  Our  criminal  code  describes  no  such 
offense  as  burglary  mixed  with  larceny  or  another  felony. 

Indictment  chakoinq  Two  Offenses. —  Under  our  criminal  code,  an  indict- 
ment which  charges  a  burglary  mixed  with  a  larceny,  charges  two  offenses. 
If  in  connection  with  a  burglary  another  offense  has  been  committed,  it  must 
be  made  the  foundation  of  a  separate  indictment. 

Same. —  If  the  Indictment  charges  two  offenses,  the  objection  la  waived  oniesa 
It  Is  taken  by  demurrer. 

Tbial  where  Indictment  cnABOBS  Burglary  mixed  with  Labcent. —  M 
the  indictment  charges  a  burglary  mixed  with  a  larceny,  and  no  demurrer  Is 
interposed,  and  the  case  is  conducted  upon  the  theory  that  the  defendant  in 
on  trial  for  burglary  alone,  the  Court  cannot,  after  the  case  Is  submitted  an'l 
the  ju.'y  have  retired,  change  the  issue  by  Instructing  the  jury  that  th« .. 
may  find  the  defendant  guil*.^  of  jrtnnd  larceny. 
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LiBCENT  IS  NOT  INCLUDED  IN  BuROT^BT. —  Larceny,  If  committed  at  the  same 
time  a  burglary  la  committed,  Is  not  Included  In  the  burglary,  aa  man- 
alaughter  in  murder ;  the  larceny  la  no  part  of  the  burglary. 

Appeal  from  the  County  Court,  Sacramento  County. 

The  indictment  charged  the  defendant  with  having,  in  the 
night  time,  feloniously  and  burglariously  entered  the  house  of 
T.  Schroder,  with  intent  to  steal  his  goods,  and  with  having 
then  feloniously  and  burglariously  stolen  four  hundred  pounds 
of  his  beef. 

On  the  trial  the  defendant  moved  the  Court  to  exclude  all 
the  witnesses  from  the  Court  room  except  the  witness  on  the 
stand.  The  motion  was  granted,  except  as  to  F.  F.  Burke, 
the  Chief  of  Police  of  Sacramento.  The  prosecution  relied 
principally  on  the  testimony  of  Daniel  Long,  who  was  an  ac- 
complice, and  was  jointly  indicted  with  Gamett,  but  Long's 
testimony  was  corroborated  in  some  particulars  by  other  wit- 
nesses. 

When  the  prosecution  rested,  the  defendant's  attorney  moved 
the  Court  to  discharge  the  prisoner,  because  the  witness,  Long, 
was  an  accomplice,  and  no  circumstances  had  been  proved  by 
any  other  witness  connecting  defendant  with  the  crime.  The 
Court  denied  the  motion. 

After  Burke  had  been  examined  by  the  prosecution,  defend- 
ant's attorney  asked  him  if  he  did  not  make  certain  statements 
to  the  defendant,  in  the  presence  of  Bruce,  Hidden,  and  Deal, 
on  J  street,  between  Second  and  Third  streets,  without  asking 
as  to  the  time  or  particular  place  ?  Burke  denied  having  made 
such  statements. 

The  defendant  called  a  witness  after  the  provsecution  had 
rested,  and  proposed  to  prove  that  Burke  made  the  statements. 
The  District  Attorney  objected,  because  the  proper  foimdation 
had  not  been  laid  for  the  testimony.  The  Court  sustained  the 
objection.     The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Coffroth  &  Spaulding,  for  Appellant,  on  the  question  of  the 
refusal  of  the  Court  to  discharge  the  defendant  after  the  prose- 
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cution  rested,  cited  Wood's  Digest,  p.  299,  Sec.  375;  People 
V.  Eckert,  16  Cal.  110;  Roscoe's  Crim.  Ev.  157-159;  Rex 
V.  Webb,  25  Eng.  C.  L,  556;  Bex  v.  Addis,  Id.  452;  Reg.  v. 
Dyke,  34  Id.  381. 

On  the  refusal  of  the  Court  to  allow  the  impeachment  of 
Burke's  testimony,  they  cited  1  Greenleaf  on  Ev.,  Sec.  462; 
Regina  v.  Holden,  8  C.  &  P.  606 ;  2  Barh.  S.  0.  R  210.  They 
also  contended  that  the  Court  erred  in  recharging  the  jury 
upon  new  matter,  and  that  the  Court  derived  its  power  to 
charge  the  jury  from  the  Criminal  Practice  Act,  and  that 
that  Act  only  gave  it  power  to  charge  the  jury  before  they 
retired  to  deliberate,  and  not  to  recall  them  after  they  had 
failed  to  agree,  and  charge  them  in  relation  to  new  issues  not 
raised  during  the  trial,  and  cited  Wood's  Dig.,  page  297,  Sec. 
362;  8  Cal.  341;  Id.  423;  12  Cal.  345;  14  Cal.  437;  and  26 
Cal.  79. 

J.  O,  McCullough,  Attorney-General,  for  the  People,  on  the 
question  of  the  refusal  to  exclude  witness  Burke,  cited  1  Green- 
leaf's  Ev.,  Sec.  432,  and  Notes.  He  also  contended  that  it 
was  proper  for  the  Court  to  recharge  the  jury,  there  being  a 
disagreement,  and  cited  Crim.  P.  Act,  Sec.  408 ;  People  v.  Rah- 
inson,  17  Cal.  368;  and  People  v.  Boggs,  20  Cal.  434;  and 
argued  that  there  was  no  error  in  the  charge  when  the  jury 
were  recalled,  to  defendant's  prejudice,  and  cited  Cr.  P.  Act, 
Sec.  424 ;  and  People  v.  Davidson,  5  Cal.  634.  He  contended 
that  the  concurrence  of  two  interests  were  necessary  to  con- 
stitute burglary;  the  first,  to  break  into  the  house,  must  bo 
executed;  the  second,  to  commit  the  felony  or  misdemeanor 
specified  in  the  statute,  might  or  might  not  be  executed.  If 
the  latter  was  executed,  there  iuii>:ht  be  two  offenses  in  the 
transaction,  at  the  election  of  the  plc^ader,  or  only  one  as  in 
this  indictment,  and  cited  People  v.  Franks,  28  Cal.  507;  and 
1  Bishop's  dim.  Law,  Sec.  251.  The  latter  intent  must  bo 
proved,  and  notlili' ^'  will  answer  as  a  substitute;  and  this 
indictinont  nuust  necessarily  cover  .larcpiiy,  as  it  not  only 
charges  the  intent  to  commit,  but  also  the  actual  commission 
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of  the  larceny,  which  pleading  was  perfectly  proper  and  the 
better  mode.  And  under  such  an  indictment  the  defendant 
may  be  convicted  of  the  larceny  alone;  in  other  words,  he 
may  be  convicted  of  just  so  much  of  the  charge  as  is  proved. 
Nor  can  the  defendant  with  any  justice  complain,  as  he  might 
iiave  been  indicted  for  the  burglary,  and  also  for  larceny,  sepa- 
rately, and  punished  for  both.  (1  Bishop's  Crim.  Law,  Sees. 
251,  687,  539,  539a,  540;  2  Bishop's  Crim.  Law,  Sec.  96, 
and  the  cases  cited.) 

By  the  Courts  Sanderson,  J. 

The  Court  did  not  err  in  refusing  to  exclude  the  Chief  of 
Police  with  the  other  witnesses.  The  exclusion  of  witnesses 
on  the  part  of  the  prosecution,  on  the  motion  of  the  defend- 
ant, is  not  a  matter  oi  absolute  right  in  all  cases,  but  rests 
very  much  in  the  discretion  of  the  Court,  which  may  be  exer- 
cised in  favor  of  the  defendant's  application  or  not,  according 
to  the  circumstances  of  the  case.  (1  Greenleaf  on  Ev.,  Sec. 
432.) 

Nor  did  the  Court  err  in  refusing  to  discharge  the  defendant 
at  the  close  of  the  testimony  for  the  prosecution.  The  testi- 
mony of  the  accomplice  was  corroborated  by  other  evidence  in 
regard  to  several  particulars,  which  at  least  tended  to  connect 
the  defendant  with  the  commission  of  the  offense  charged. 

Nor  did  the  Court  err  in  sustaining  the  objection  of  the 
District  Attorney  to  the  testimony  of  the  witness  Bruce  offered 
for  the  purpose  of  impeaching  the  testimony  of  Burke.  The 
proper  foundation  for  the  admission  of  such  testimony  had  not 
been  laid.     (1  Greenleaf  on  Ev.,  Sec.  462.) 

Indictment  for  burglary. 

The  indictment  would  have  been  bad  on  demurrer  had  one 
been  interposed,  upon  the  ground  that  it  contains  two  sepa- 
rate offenses :  1  —  burglary ;  and  2  —  grand  larceny.  At  com- 
anon  law  there  are  two  kinds  of  burglary:   1  —  Complicated 
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and  mixed  with  another  felony ;  and  2  —  simple  burglary ;  for 
which  different  punishments  were  inflicted.  (1  Hale's  Pleas 
of  the  Crown,  549.)  Hence  at  common  law  an  indictment 
for  the  first  necessarily  comprised  two  offenses  —  burglary  and 
such  other  felony  as  may  have  been  committed  in  connection 
therewith  —  and  the  defendant  could  be  acquitted  of  the  bur- 
glary if  the  case  was  so  upon  the  evidence,  and  found  guilty  of 
the  other  felony  only  (Id.  559.)  Our  criminal  code,  however, 
describes  no  such  offense  as  burglary  complicated  and  mixed 
with  another  felony.  It  describes  simple  burglary  only. 
Hence  under  our  practice  burglary  cannot,  more  than  any 
other  offense,  be  united  in  the  same  indictment  with  another 
offense.  If  in  addition  to  the  burglary,  another  offense  has 
been  committed,  it  must  be  made  the  foundation  of  a  separate 
indictment  When,  however,  both  offenses  are  stated  in  the 
same  indictment,  the  objection  must  be  taken  by  demurrer,  or 
it  will  be  deemed  waived,  and  a  verdict  of  guilty  of  either 
offense  will  not  be  disturbed  on  that  ground.  In  the  present 
case  the  objection  was  not  taken  by  demurrer,  but  on  motion 
in  arrest  of  judgment,  which  was  too  late,  as  we  held  in  Shot- 
welVs  Case,  (27  Cal.  394.) 

Recalling  a  jury  and  charging  them  as  to  a  new  issue. 

Nevertheless,  after  a  careful  examination  of  the  record,  we 
are  satisfied  that  there  was  sufficient  error  at  the  trial  to  jus- 
tify us  in  setting  aside  the  verdict.  We  are  satisfied  that  the 
defendant  was  in  fact  tried  for  one  offense  and  found  guilty  of 
another.  He  was  tried  for-burglary  and  found  guilty  of  grand 
larceny.  This  is  especially  apparent  from  the  instructions  of 
'  the  Court  given  at  the  close  of  the  argument  That  up  to 
that  time  the  defendant  had  been  regarded  by  Court,  counsel 
and  jury  as  on  trial  for  burglary  only,  does  not,  in  our  judg- 
ment, admit  of  doubt.  The  statutory  definition  of  burglary 
was  first  read  to  the  jury,  and  they  were  then  told  in  sub- 
stance "  that  if  they  found  from  the  evidence  that  the  defend- 
ant in  the  nighttime  of  the  3d  of  March,  1865,  broke  and 
entered  the  outhouse  mentioned  in  the  indictment,  or  without 
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force,  the  doors  and  windows  being  open,  entered  said  house, 
-with  the  intent  to  conunit  grand  or  petit  larceny,  they  must 
find  him  guilty  as  charged  in  the  indictment  If,  on  the  con- 
trary, they  did  not  find  from  the  testimony  that  he  en- 
tered said  house  in  the  night  time,  with  the  intent  to  commit 
larceny,  they  must  find  him  not  guilty/^  They  were  not  told 
that  if  in  their  judgment  the  evidence  did  not  sustain  the 
charge  of  burglary  they  might  inquire  whether  it  sustained 
the  charge  of  larceny.  On  the  contrary,  in  the  former  event 
they  were  expressly  told  to  find  a  verdict  of  "  not  guilty." 
The  statutory  definition  of  grand  larceny  was  not  read  to 
them,  nor  were  they  told  that  under  the  indictment  they 
could  acquit  the  defendant  of  burglary  and  find  him  guilty  of 
grand  larceny,  if  they  should  so  find  the  case  upon  the  evi- 
dence. On  the  contrary,  nothing  whatever  was  said  by  the 
Court  upon  the  subject  of  larceny.  Its  silence  in  that  respect 
admits  of  but  one  explanation,  which  is  that  up  to  that  time 
grand  larceny,  as  a  separate  and  distinct  offense,  had  not  been 
regarded  as  embraced  within  the  issue,  but  on  the  contrary, 
had  been  entirely  ignored  and  overlooked  by  Court,  counsel 
and  jury,  except  so  far  as  it  was  to  be  considered  in  connection 
with  the  question  of  intent  as  an  element  in  the  offense  of 
burglary. 

After  the  jury  had  been  out  three  hours  without  being  able 
to  agree  upon  a  verdict,  without  any  request  on  their  part  for 
further  information  upon  any  point  of  law,  or  any  disagree- 
ment between  tliem  as  to  any  part  of  the  testimony,  (see  the 
four  hundred  and  efghth  section  of  the  Criminal  Practice  Act,) 
ftll  of  which  clearly  appears  from  the  record,  they  were  recalled 
into  Court  by  order  of  the  Judge,  of  his  own  motion,  and 
Against  the  protest  and  under  the  exception  of  the  defendant's 
counsel,  and  then  told  for  the  first  time,  in  substance,  "  that 
the  indictment  covered  two  offenses,  burglary  and  grand  larceny, 
of  which  the  former  was  the  higher  and  included  the  latter; 
and  that  they  might,  therefore,  if  they  so  found  the  case  from 
the  evidence,  find  the  defendant  guilty  of  grand  larceny." 
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Thereupon  the  jury  retired,   and  immediately  thereafter  re- 
turned with  a  verdict  of  guilty  of  grand  larceny. 

From  the  foregoing,  which  is  fully  sustained  by  the  record, 
in  our  judgment,  we  are  able  to  draw  but  one  conclusion,  which 
is,  as  has  been  already  stated,  that  up  to  tlie  time  the  jury 
was  recalled  the  case  had  been  conducted  entirely  upon  the 
theory  that  the  defendant  was  on  trial  for  but  one  offense, 
and  that  that  offense  was  burglary ;  and  further,  that  the  idea 
that  he  might  also  be  tried  for  grand  larceny  was  not  suggested 
until  after  the  case  had  been  argued  by  his  counsel  and  formally 
given  to  the  jury.  That  so  sudden  a  shifting  of  the  issue, 
without  time  for  further  argument,  might  operate  to  the  legal 
prejudice  of  the  defendant,  does  not  admit  of  doubt.  That 
it  may  have  done  so  is  apparent  from  the  fact  that  on  the  ques- 
tion of  burglary  the  jury  were  out  three  hours  without  being 
able  to  find  a  verdict,  while  on  the  question  of  larceny  they 
immediately  agreed. 

Larceny  not  vticlvded  m  burglary. 

It  is  proper  to  add  in  this  connection  that  the  learned  Judge 
of  the  Court  below  was  mistaken  in  supposing,  as  he  seems  to 
have  done,  that  this  case  was  within  the  four  hundred  and 
twenty-fourth  section  of  the  Criminal  Practice  Act,  which  pro- 
vides that  "  in  all  cases  the  defendant  may  be  found  guilty  of 
any  offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged  in  the  indictment.''  *  *  ♦ 
Larceny  is  not  necessarily  included  in  burglary,  like  man- 
slaughter in  murder,  within  the  sense  of  the  statute;  on. 
the  contrary  it  is  no  part  of  it.  The  offense  of  burglary  is  com- 
plete without  any  larceny  being  committed.  The  relation  con- 
templated by  the  statute  does  not  exist  between  burglary  and 
such  other  felony,  if  any,  as  may  chance  to  be  committed  by  the 
defendant  at  the  same  time. 

Judgment  reversed  and  a  new  trial  ordered. 
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Mr.  Justice  Sawyer  delivered  the  following  dissenting  opin- 
ion, in  which  Mr.  Justice  Shaftbk  eonicurred: 

I  am  unable  to  concur  with  a  miajority  of  my  associates  in 
respect  to  the  point  upon  which  the  judgment  is  reversed. 

The  Court  having  charged  the  jury,  they  retired,  in  custody 
of  an  officer,  to  consider  the  case.  After  deliberating  some 
three  hours  without  being  able  to  agree  upon  a  verdict,  the 
jury  were  called  into  Court  by  direction  of  the  Judge,  and  a 
further  charge  given,  as  follows :  "  The  indictment  in  this  case 
covers  two  offenses,  burglary  and  grand  larceny.  Of  the  two 
offenses  burglary  is  the  highest,  and  includes  the  larceny.  You 
may  therefore  in  this  case,  if  the  evidence  warrants  you  in  so 
doing,  find  the  defendant  guilty  of  bui^glary;  or,  if  you  do 
not  find  from  the  evidence  that  the  defendant  was  guilty  of 
the  crime  of  burglary,  but  you  do  find  from  the  evidence  that 
he  was  guilty  of  the  crime  of  grand  larceny,  you  may  so 
return  your  verdict  accordingly."  The  defendant  objected 
and  excepted :  firstly,  to  the  giving  of  any  further  charge  after 
the  jury  had  once  retired;  and  secondly,  to  the  charge  as  er- 
roneous. As  to  the  first  objection,  section  four  hundred  eight 
of  the  Criminal  Practice  Act  provides  that,  if  after  the  jury 
have  retired  for  deliberation,  "Thoy  desire  to  be  informed 
on  any  point  of  law  arising  in  the  case,  they  must  require  the 
officer  to  conduct  them  into  Court;"  and  it  thereupon  makes 
it  the  duty  of  the  Court  to  give  the  information.  Thus  the 
Court  is  authorized  and  required,  in  certain  contingencies,  to 
give  a  further  charge.  In  this  case  the  Court  gave  further 
information  upon  a  point  of  law,  and  we  do  not  think  the 
authority  of  the  Court  was  in  any  respect  transcended,  even 
if  there  was  no  request  on  the  part  of  the  jury  to  receive  fur- 
ther information. 

At  common  law  it  was  admissible  for  the  Judge  to  give  a 
further  charge  after  the  jury  had  retired,  provided  it  was 
given  in  open  Court,  and  it  was  often  done  privately  by  the 
Judge.  But  the  latter  practice  has  been  very  properly  con- 
demned.    (2  QraL  K  Tri.  366,  et  seq.;  Kirk  v.  State,  14  O. 
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512.)  There  ia  nothing  in  our  Criminal  Practice  Act,  ex- 
pressly or  by  implication,  pr<Jiibiting  the  giving  of  a  further 
charge  in  open  Court  after  the  cause  has  been  once  submitted 
to  the  jury.  The  Act  simply  gives  the  jury  the  right,  when 
further  information  is  desired,  to  "require  the  officer  to  con- 
duct them  into  Court "  for  the  purpose  of  asking  the  required 
information,  without  limiting  the  authority  of  the  Judge  to 
direct  them  to  be  brought  in  for  the  purpose  of  giving  further 
information  on  his  own  motion. 

But  the  Court  said:  "The  indictment  in  this  case  covers 
two  offenses  —  burglary  and  grand  larceny.  Of  the  two  offenses 
burglary  is  the  highest,  and  includes  the  larceny."  Ajid  it  is 
insisted  that  the  expression  "burglary  is  the  highest"  is  erro- 
neous, for  the  reason  that  the  degree  must  be  determined  by 
the  severity  of  the  punishment,  and  the  imprisonment  for  lar- 
ceny may  be  for  a  longer  period  than  for  burglary.  But,  how- 
ever this  may  be,  the  particular  statement  is  wholly  imma- 
terial and  could  not  have  affected  the  verdict.  Tlie  important 
question  was  whether  the  indictment  in  fact  embraced  the 
crime  of  grand  larceny;  and  it  is  perfectly  clear  that  it  did. 
It  charges  that  the  said  defendant  "forcibly,  feloniously  and 
burglariously  did  break  and  enter  with  intent  the  goods,  chat- 
tels, etc.,  in  said  house,  etc,  feloniously,  forcibly  and  burglari- 
ously to  steal,  take  and  carry  away,  etc,  and  then  and  there 
forcibly,  feloniously  and  burglariously  did  steal,  take  and  caiTy 
away,"  etc  The  whole  charge  included  a  burglary  and  lar- 
ceny —  a  part  J  a  larceny  included  within  the  whole.  !N"o  que-s- 
tion  is  made  as  to  the  propriety  of  including  the  two  offenses 
in  the  same  indictment. 

As  to  the  proposition  that  the  case  was  tried  upon  the 
theory  that  the  indictment  charged  a  burglary  only,  I  only 
deem  it  necessary  to  say,  that  the  evidence,  as  well  as  the  in- 
dictment, covers  both  offenses,  and  that  we  do  not  know 
that  the  case  was  tried  upon  such  theory.  An  ox  had  been 
slaughtered  in  the  evening  and  hung  up  in  an  outbuilding,  the 
door  of  which  was  closed  and  locked,  and  the  key  deposited 
in  a  place  accessible  to  any  party  knowing  where  it  was.    The 
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parties  who  committed  the  larceny  by  some  means  effected  an 
entrance  into  the  building,  as  the  beef  could  only  have  been 
taken  out  by  means  of  such  entrance.  If  a  larceny  was  com- 
mitted, there  must  necessarily  have  been  a  burglary  also, 
within  the  statutory  definition  of  that  offense.  In  view  of 
this  state  of  facts  the  Court,  in  all  probability,  did  not  deem 
it  necessary  to  refer  to  the  charge  of  If^rceny  in  the  first  instruc- 
tions given,  for  the  reason  that,  upon  the  evidence,  if  the  de- 
fendant was  guilty  of  any  offense  at  all,  he  must  necessarily 
have  been  guilty  of  burglary,  as  well  as  larceny;  and  the  Court 
regarded  the  burglary  as  the  higher  offense.  If  the  evidence 
had  been,  or  could  in  the  nature  of  things  have  been  different 
with  respect  to  the  two  offenses  charged,  there  might  be  some 
force  in  the  suggestion,  if  true,  that  the  defendant  was  only 
tried  for  the  burglary.  But,  in  this  instance,  the  evidenco 
proving  the  burglary  necessarily  proved  a  larceny,  and  the  evi- 
dence proving  the  larceny  necessarily  proved  a  burglary.  The  jury 
had  no  difficulty  in  convicting  of  the  larceny,  and  it  is  diffi- 
cult to  account  for  their  acquittal  of  the  burglary  upon  any 
other  theory  than  that  they  labored  under  some  misappre- 
hension as  to  what  constitutes  burglary.  The  evidence  tended 
to  show  that  one  of  the  parties  knew  where  the  key  to  the 
outhouse  was  kept,  and  that  the  key  was  probably  obtained, 
and  after  unlocking  the  door  and  taking  the  beef  returned 
to  its  place.  It  may  be  that  the  jury  supposed  the  entrance 
to  have  been  made  in  this  mode,  and,  under  a  misapprehension 
of  the  charge,  that,  as  the  entrance  was  effected  without  vio- 
lence, it  did  not  constitute  a  burglary.  But  it  is  useless  to 
speculate  upon  the  matter.  The  Court  correctly  stated  that 
the  indictment  covered  both  a  burglary  and  a  larceny,  and 
the  evidence  was  as  clearly  applicable  to  a  charge  of  larceny 
as  burglary,  and,  I  think,  proved  both  offenses.  Had  the 
prisoner  been  tried  for  a  larceily  alone,  the  evidence  must 
necessarily  have  been  the  same.  The  evidence  being  suffi- 
cient, the  defendant  was  properly  convicted  of  grand  larceny 
under  the  indictment.  {People  v.  Frank,  28  CaL  507;  1 
Bishop  Crim.  Law,  Sees.  251,  539,  539a,  540,  687,  688,  and 
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cases  cited  in  Notes;  2  lb.  96.)     I  think  the  judgment  should 
be  affirmed. 


THE  PEOPLE  ex  rel.  MATHEW  LAMBY  v.  S.  H.  DWI- 
NELLE,  Judge  of  the  Fifteenth  Judioial  District. 

JuBiSDiCTioN  TO  PUNISH  FOB  CONTEMPT. —  District  Oourts  haye  jurisdiction 
to  punish  for  contempt  persons  who  re-enter  upon  a  tract  of  land  after  having 
been  dispossessed  therefrom  by  a  Judgment  and  process  of  a  Court  of 
competent  Jurisdiction. 

Cbbtiorari. —  The  Supreme  Court,  on  certiorari,  will  only  inquire  whether  the 
inferior  Court  exceeded  its  Jurisdiction. 

Act  of  1862  to  pcnisb  Contempts. —  The  Act  of  1862  for  the  punishment  of 
contempts  committed  by  re-entering  on  land  after  having  been  dispossessed 
by  Judgment  and  process  of  a  Court,  was  designed  not  only  to  protect  the 
Court  from  contempt  of  its  authority,  but  to  give  a  party  injured  an 
additional  remedy  in  the  action,  for  the  restoration  of  what  he  was  entitled 
to  by  the  Judgment. 

The  facts  are  stated  in  the  opinion  of  the  Court 

James  C.  ZdbrisJde,  for  Kelator,  contended  that  at  the  hear- 
ing of  the  contempt  case,  the  fact  was  established  that  Lam- 
by,  before  he  entered  the  second  time  on  the  land,  had  acquired 
the  title  of  the  United  States  to  the  same,  and  that  this  deter- 
mined the  question  of  right  absolutely,  and  equally  determined 
that  the  Court  had  no  jurisdiction,  and  cited  Whitney  v.  Board 
of  Delegates  of  San  Francisco,  14  Cal.  500. 

M.  8.  Chase,  for  Kespondent 

Review  on  certiorari  can  be  had  only  upon  the  concurrence 
of  three  contingencies,  not  upon  the  occurrence  of  any  one  of 
them:  1.  Where  there  has  been  an  excels  of  juirsdidtion. 
2.  Where  no  appeal  lies.  3.  Where  no  plain,  speedy  and  ade- 
quate remedy  exists.  (Prap.  Act,  Sec.  456.)  "Where  an 
appeal  is  given  by  the  statute,  that  remedy  is  exclusive  and 
must  be  pursued.**  (Haight  v.  Oray,  8  Cal.  300;  Clay  v. 
Hoagland,  13  Cal.  173 ;  8.  N.  and  Placer  B.  B.  Co.  v.  Harlan,^ 
24  Cal.  3;;4.) 

The  order  fining  petitioner  for  contempt  was  a  "special 


April,  1866.]  People  v.  Dwinbllb.  603 


Opinion  of  the  Court  —  Cnrrey,  C.  J. 


order  made  after  j&nal  judgment  in  the  ejectment  suit,  and  as 
such  appealable  from  within  sixty  days  from  its  date."  (Prac 
Act,  Sees.  336  and  347.) 

"  The  remedy  of  the  defendant  is  by  appeal,  and  not  by  writ 
of  review.  The  latter  lies  only  when  the  former  does  not^* 
{The  People  ex  rel.  Stvrges  v.  Shepaa-d,  28  Cal.  115.) 

By  the  Court,  Cureey,  C.  J. 

Certiorari  for  the  purpose  of  reviewing  the  proceedings  had 
in  the  District  Court  of  the  Fifteenth  Judicial  District  in  and 
for  the  County  of  Contra  Costa,  and  the  order  of  conviction  by 
said  Court  rendered  against  the  relator  for  contempt. 

In  Jime,  1864,  M.  S.  Chase  obtained  judgment  in  said  Court 
against  Mathew  Lamby  as  defendant,  who  soon  thereafter  was 
ejected  from  the  premises  under  an  execution  issued  on  the 
judgment,  and  Chase  was  put  in  possession  thereof.  In  March, 
1865,  while  Chase  was  in  the  actual  possession  of  the  premises, 
Lamby  re-entered  into  find  upon  the  same,  and  against  the  wiU 
of  Chase  took  possession  thereof,  and  ousted  Chase  therefrom, 
and  thereupon  committed  divers  acts  of  trespass  by  felling  tim- 
ber  growing  on  the  premises,  and  particularly  in  cutting, 
girdling  and  felling  ornamental  and  shade  trees  of  great  and 
essential  value  to  the  premisea  Subsequently,  in  April,  1865, 
upon  proceedings  in  the  ejectment  suit,  duly  instituted,  Lamby 
was  brought  before  the  District  Court  to  show  cause  why  he 
should  not  be  punished  for  the  conmiission  of  the  acts  above 
mentioned  as  for  contempt  of  Court.  Lamby  having  appeared, 
made  answer.  Aft^r  hearing  and  trying  the  matter  in  issue, 
the  Court  found  and  adjudged  Lamby  to  be  guilty  of  a  con- 
tempt of  Court  and  of  its  judgment  and  process  by  reason  of 
the  acts  complained  of,  and  rendered  in  due  form  a  judgment 
or  order  of  conviction  against  him,  that  he  be  fined  for 
committing  such  contempt  in  the  sum  of  one  hundred  and  fifty 
dollars. 

The  proceedings  against  Lamby  as  for  contempt  were  indii« 
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tuted  under  and  by  authority  of  the  Act  entitled  "'  an  Act  for 
the  punishment  of  contempts  and  trespasses,"  passed  in  1862. 
(Laws  1862,  p.  115.)  That  Act  provides  that  "every  person 
who  shall  have  been  or  who  shall  be  hereafter  dispossessed  or 
ejected  from  or  out  of  any  piece,  parcel,  lot  or  tract  of  land 
by  judgment,  decree  or  process  of  any  Court  of  competent  juris- 
diction, and  who,  not  having  legal  right  so  to  do,  shall  re-enter 
into  or  upon,  or  take  possession,  of  any  such  land  or  any  part 
thereof,"  etc.,  "shall  be  deemed  guilty  of  a  contempt  of  the 
Court  by  which  such  judgment  or  decree  was  rendered,  or  from 
which  such  process  issued,  and  shall  be  tried  and  punished 
therefor  in  the  same  manner  and  form  as  now  provided  by  law 
in  case  of  a  contempt  not  committed  in  presence  of  the  Court/' 
The  defense  which  Lamby  made  did  not  satisfy  the  District 
Court  that  his  re-entry  after  he  had  been  dispossessed  under  the 
judgment  in  the  action  of  ejectment  waa  by  legal  right.  Whether 
the  Court  was  right  or  wrong  upon  the  merits  of  the  issue 
joined  upon  these  proceedings  is  not  the  question  before  ns,  but 
whether  the  Court  exceeded  its  jurisdiction  is  the  subject  of 
inquiry. 

The  Act  of  1862  authorized  the  proceedings  taken  which 
resulted  in  a  judgment  of  conviction  against  Lamby  for  con- 
tempt. The  Court  had  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  respondent,  and  even  if  it  were  admitted 
that  the  Court  erred  upon  the  merits,  it  cannot  be  said  the 
judgment  for  that  reason  was  coram  non  judice.  The  proceed- 
ing must  be  held  to  have  reference  to  the  action  of  ejectment 
and  the  judgment  rendered  therein,  and  the  process  of  execu- 
tion on  such  judgment  and  the  dispossessing  of  Lamby  from 
the  premises  in  controversy  in  that  action.  The  Act  of  1862 
was  designed  not  only  to  protect  the  Court  itself  from  con- 
tempt of  its  authority,  judgment  and  process,  but  also  to  give 
to  the  party  materially  injured  by  the  acts  constituting  the 
contempt,  an  additional  remedy  in  the  action  for  the  restora- 
tion to  him  of  what  he  was  entitled  to  by  the  judgment,  and 
of  which  he  had  been  deprived  by  the  acts  constituting  the 
rontcmpt.     The  second  section  of  the  Act  of  1862  provides 
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that  upon  a  conviction  of  the  party  reentering  in  defiance  of 
the  judgment  and  of  the  process  thereon  issued  and  executed, 
for  contempt,  the  Court  shall  immediately  issue  an  alias  pro- 
cess directed  to  the  proper  officer,  and  requiring  him  to  restore 
the  party  entitled  to  the  possession  of  the  property,  under  the 
original  judgment  or  process,  to  the  possession  of  which  he  shall 
have  been  dispossessed  by  the  wrongful  conduct  or  act  declared 
in  the  statute  to  be  a  contempt. 

We  are  of  the  opinion  the  relator  has  mistaken  his  remedy, 
and  that  the  writ  of  certiorari  should  be  dismissed,  and  it  is 
accordingly  so  ordered. 

Sawyer,  J.,  concurring. 

The  District  Court  had  jurisdiction  to  inquire  and  determine 
whether  the  re-entry  of  the  applicant  for  the  writ  of  review, 
after  having  been  dispossessed  under  the  judgment  and  execu- 
tion, was  "without  legal  right  so  to  do."  The  Court,  after 
acquiring  jurisdiction  of  the  person  for  that  purpose,  examined 
and  determined  the  question  in  the  proper  form.  It  may  or 
may  not  have  erred  in  the  conclusion  attained;  but  however 
this  may  be,  error  in  judgment  in  respect  to  a  question  which 
the  Court  is  authorized  to  investigate  and  determine  does  not 
constitute  an  excess  of  jurisdiction.  If  it  did,  every  error  com- 
mitted by  the  Court  in  the  course  of  judicial  investigation 
would  be  an  excess  of  jurisdiction.  I  think  the  Court  regu- 
larly pursued  its  authority,  and  did  not  exceed  its  jurisdiction ; 
and  beyond  this  we  are  not  authorized  to  inquire  in  this  pro- 
ceeding. We  cannot  correct  mere  errors  on  the  writ  of  review. 
(Practice  Act,  Sees.  456,  462.)  The  writ  must  therefore  be 
dismissed. 


THE  PEOPLE  V.  JOHN  WOODS. 

rAMiNATioN  ov  Tbial  Jubohs. —  In  an  examination  of  trial  Jiirori  as  to 
their  competency,  in  a  criminal  case,  the  defendant  Is  not  restricted  to  the 
inqnlry  whether  the  Jnror  can  try  the  ease  and  render  a  Terdict  under  the 
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law  as  declared  by  the  Conrt,  and  upon  the  evidence  adduced,  wlthont  re- 
gard to  any  prevloasly  formed  opinion. 
CoMPETBNCT  ov  JuBOB. —  The  competency  of  a  Juror  most  be  determined  by  the 
Court,  and  not  by  the  Juror. 

Appeal  from  the  District  Court,  Eighth  Judicial  District, 
Humboldt  County. 

The  defendant  was  indicted  for  murder,  and  was  convicted 
of  murder  in  the  first  degree  and  sentenced.  The  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Robinson  &  Dunlap,  for  Appellant. 

J.  0.  McCullough,  Attorney-General,  for  the  People. 

By  the  Court,  Sanderson,  J. 

It  appears  from  the  record  in  this  case  that  as  counsel  for 
the  defendant  was  about  to  coniiuence  the  examination  of  per- 
sons called  as  jurors,  touching  their  competency,  the  presiding 
Judge,  of  his  own  motion,  ruled  that  the  examination  should 
be  confined  to  the  question :  "  Whether  a  juror  could  or  could 
not  try  the  case  and  render  a  verdict  under  the  law  as  declared 
by  the  Court  and  upon  the  evidence  adduced  upon  the  trial, 
without  regard  to  any  previously  formed  opinions;"  to  which 
ruling  the  counsel  excepted. 

The  subsequent  proceedings  show  that  this  rule  was  practi- 
cally applied  and  uniformly  adhered  to  as  a  test  of  competency 
during  the  whole  time  the  jury  was  being  impanelled.  Under 
its  operation  no  less  than  five  persons,  who  stated  in  decided 
terms  that  they  had  either  formed  or  expressed  an  imqualified 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  were 
adjudged  competent  jurors,  upon  tJieir  giving  an  aftirmative 
answer  to  the  stereotyped  question  of  the  Court  Under  its 
operation  the  pertinent  questions  of  counsel  and  the  answers 
thereto  clearly  showing  legal  incompetency  on  the  part  of  some 
of  the  jurors  were  entirely  ignored  and  disregarded,  and 
the  question  suggested  by  the  Court  was  made  the  sole  test  of 
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competency;  as  if,  instead  of  being  contrary  to  every  known 
legal  principle,  it  embodied  all  tbe  rules  of  law  bearing  upon 
the  question  under  investigation.  Under  its  operation  eacK 
juror  was  made  the  judge  of  his  own  oonxpetency,  instead  of 
the  Court;  and  his  own  opinion  as  to  his  fitness,  instead  of 
the  law  of  the  land,  was  made  the  rule  of  decision.  The  law 
does  not  subject  the  liberty  and  life  of  the  citizen  to  the  hazard 
of  such  a  rula  If  it  did,  the  right  of  trial  by  jury  would  be^ 
come  of  very  doubtful  value. 

Judgment  reversed  and  new  trial  ordered. 


JOHIN  GILLAM  AND  J.  a  POTTER  v.  DAVID  SIGMAK 

Objection  to  Misjoindbb  of  Pasties  Plaintiff. — 'The  objection  that  too 
many  persons  are  Joined  as  plaintiffs  must  be  taken  advantage  of  by  de- 
murrer, if  it  appear  on  the  face  of  the  complaint,  and  if  it  does  not  so 
appear,  by  answer,  or  the  same  Is  waived. 

Amendment  to  Answeb  dcbino  Tbial. —  If  the  defendant  does  not  know  that 
too  many  persons  are  Joined  as  plaintiffs  until  the  same  appears  in  evidence, 
he  shonld  then  apply  for  leave  to  amend  his  answer. 

Denial  does  not  baisb  issue  of  Misjoindeb  of  Plaintiffs. —  Where  two 
are  Joined  as  plaintiffs  in  an  action  for  the  recovery  of  possession  of  land, 
a  denial  in  the  answer  that  the  plaintiffs  were  In  possession  of  the  land,  does 
not  present  the  issue  of  a  misjoinder  of  either  of  the  plaintiffs. 

Pboof  of  a  Conyebsation. —  If  the  plaintiff,  during  a  trial,  draws  out  of  one 
of  his  witnesses  part  of  a  conversation  between  the  plaintiff  and  another 
person,  the  defendant  is  entitled  to  prove  by  his  witnesses  the  whole 
conversation. 

Conversations  in  Evidencb. —  A  declo  ration  made  by  a  third  person  to  and 
in  the  presence  of  the  parties  engaged  in  a  controversy,  at  the  time  of  the 
doing  of  an  act  by  one  of  them  that  becomes  the  subject  of  an  action.  Is 
admissible  In  evidence,  and  becomes  a  part  of  the  r€%  gestw. 

Complaint  in  Fobciblb  Entby  and  Detaineb. —  A  complaint  in  forcioie  entry 
and  detainer  should  not  contain  allegations  respecting  the  defendant's  ap- 
propriation of  personal  property. 

Appeal  from  the  County  Court,  Napa  County. 

The  complaint  averred  that  the  defendant,  since  his  forcible 
entry  and  detainer,  had  been  occupying  the  premises  and 
using  the  stock  in  trade  and  tools  of  the  plaintiffs,  and  appro- 
priating the  same  to  his  own  use  and  benefit,  and  that,  if 
defendant  was  not  restrained  by  legal  process,  the  property  of 


638  Giu^AM  V.  SiGMAN.  [Sup.  Ct. 

opinion  of  the  Court  —  Rhodes,  J. 

plaintiffs^  of  the  value  of  one  thousand  dollars,  would  be  ren- 
dered valueless,  or  appropriated  by  defendant  to  his  own  use, 
before  the  case  could  be  heard.    The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Hartson  &  Tucker,  for  Appellant,  as  to  the  refusal  of  the 
Court  to  allow  defendant  to  prove  the  conversation  between 
Lillie  and  defendant  in  Gillam's  presence,  cited  1  Greenleaf 
on  Evidence,  225,  and  as  to  a  misjoinder  of  plaintiffs  by 
making  Potter  one  of  plaintiffs,  1  Chitty  on  Pleadings,  66. 

They  also  argued  that  the  action  of  forcible  entry  and  de- 
tainer was  quasi  criminal,  and  in  derogation  of  the  common 
law,  and  the  statute  must  be  strictly  construed,  and  that  there 
must  be  a  joint  possession  and  a  joint  ouster  to  enable  plain- 
tiffs to  unite  in  the  action. 

P.  W.  8.  BaylCj  for  Respondents,  argued  that  the  answer 
admitted  the  possession  of  plaintiffs,  as  charged  in  the  com- 
plaint, and  that  an  issue  as  to  their  joint  possession  could  not 
now  be  raised,  and  that  the  rules  of  pleading  adopted  in  other 
civil  cases  applied  to  forcible  entry  and  detainer,  and  cited 
Laws  1863,  Sec  14,  p.  655;  Goodwin  v.  Hammond,  13  Cal. 
169 ;  Riddle  v.  Baker,  Id.  302,  and  Payne  v.  Treadwell,  16 
Cal.  243. 

He  also  made  the  points  that  defendants  had  not  taken  the 
objection  to  a  misjoinder  of  parties  plaintiff,  either  by  demur- 
rer or  answer,  and  that  Lillie's  declaration  was  hearsay,  and 
not  admissible. 

By  the  Court,  Ehodes,  J. 

This  is  an  action  of  forcible  entry  and  detainer.  The  plain- 
tiffs allege  that  they  and  each  of  them  were  in  the  peaceable 
and  actual  possession  of  a  town  lot  in  the  Town  of  St.  Helena, 
and  that  while  they  were  so  in  possession,  on  or  about  the 
4th  day  of  February,  1865,  the  defendant  illegally  and  forcibly 
entered  into  and  upon  said  premises,  anxi  ejected  the  plaintiffs, 
and  from  thenoe  has  forcibly  detained,  and  still  does  forcibly 
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detain,  the  possession  from  the  plaintiffs.  The  defendant,  for 
ansfwer,  among  other  things,  denies  "  that  on  the  4th  day  of 
February,  1865,  said  plaintiffs  were  in  the  possession  of  the 
premises  described  in  the  complaint,'*  and  he  denies  the  alleged 
forcible  entry  and  detainer. 

It  appears  from  the  evidence  that  upon  the  premises  there 
were  a  blacksmith  shop,  a  wood  shop  and  a  room  adjoining 
the  wood  shop;  that  on. the  4th  of  February,  the  time  of  the 
alleged  forcible  entry,  Gillam  was  in  possession  of  the  wood 
shop,  Potter  in  possession  of  the  blacksmith's  shop,  as  Qillam's 
lessee,  and  defendant  in  possession  of  the  room  adjoining  the 
wood  shop,  occupying  it  with  the  permission  of  both  of  the 
plaintiffs;  that  the  defendant  on  that  day  forcibly  ejected 
Gillam  from  the  wood  shop,  but  did  not  interfere  with  Potter, 
nor  forcibly  enter  upon  any  portion  of  the  premises  except 
the  wood  shop.  The  plaintiffs  had  verdict  and  judgment  for 
the  restitution  of  the  whole  of  the  premises. 

The  defendant  assigns  for  error  the  refusal  of  the  Court  to 
give  to  the  jury  three  certain  instructions,  which  together 
amount  to  this:  that  imless  the  jury  are  satisfied  from  the 
evidence  that  at  the  time  of  the  forcible  entry,  both  of  the 
plaintiffs  occupied  the  premises,  and  occupied  them  jointly, 
they  must  find  for  the  defendant;  in  other  words,  that  if  the 
evidence  shows  that  too  many  persons  have  been  joined  as 
plaintiffs,  they  must  fail  in  the  action. 

Misjoinder  of  plaintiffs. 

The  rule  at  common  law  was  that  the  ^objection,  if  it  appear 
on  the  record,  may  be  taken  advantage  of  by  demurrer,  in 
arrest  of  judgment,  or  a  writ  of  error;  or  if  the  objection  do 
not  appear  on  the  face  of  the  pleadings,  it  would  be  a  ground 
of  nonsuit  on  the  trial.  (1  Chit.  Plea.  56.)  But  a  different 
rule  has  been  established  by  the  Practice  Act 

One  of  the  grounds  of  demurrer  stated  in  section  forty  of 
the  Practice  Act  is  a  misjoinder  of  parties  plaintiff  or  defend' 
ant,  where  the  objection  appears  upon  the  face  of  the  com- 
plaint ;  and  if  the  misjoinder  does  not  so  appear,  it  is  provided 
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by  section  forty-four  that  the  objection  may  be  taken  by 
answer;  and  section  forty-five  declares  that  if  such  objection 
be  not  taken  either  by  demurrer  or  answer  —  that  is,  by  demur- 
rer when  the  defect  appears  upon  the  face  of  the  complaint,  or 
by  answer  when  it  does  not  so  appear  —  it  shall  be  deemed  to 
be  waived.  Here  the  defect  did  not  appear  upon  the  face  of 
the  complaint,  and  the  defendant  should  have  taken  the  objec- 
tion by  his  answer.  The  defendant  is  presumed  to  be  able  to 
meet  every  allegation  of  the  complaint,  either  positively  or 
upon  information  and  belief.  If  it  is  true — as  the  evidence 
that  was  introduced  strongly  tended  to  prove  —  that  Gillam 
and  Potter  were  in  possession  in  severalty  of  distinct  portions 
of  the  premises  mentioned  in  the  complaint,  and  that  Gillam 
alone  was  in  the  possession  of  the  wood  shop,  the  only  por- 
tion upon  which  it  can  be  claimed  a  forcible  entry  was  made, 
the  defendant  is  presumed  to  know  or  have  information  and 
belief  of  that  fact;  but  if  he  did  not,  there  could  have  been 
no  difficulty  in  his  procuring  leave  to  amend  his  answer  and 
the  plaintiff  to  amend  the  complaint,  upon  that  fact  appear- 
ing in  evidence.     (Bonsteel  v.  Vanderbilt,  21  Barb.  26.) 

The  evidence  shows  a  misjoinder  of  the  plaintiff  Potter,  and 
the  defendant,  under  the  imperative  rule  of  the  statute,  should 
have  taken  advantage  of  the  defect  by  answer.  The  rule,  in 
case  the  defect  does  not  appear  upon  the  face  of  the  complaint, 
is  as  inflexible  as  when  it  does  appear  there;  and  the  pre- 
sumption of  a  waiver  of  the  objection,  when  there  is  in  truth 
a  misjoinder,  though  not  appearing  on  tlie  face  of  the  com- 
plaint, and  the  defendant  has  failed  to  take  the  objection  by 
answer,  is  as  conclusive  as  when  it  does  appear  upon  the  face 
of  the  complaint  and  the  defendant  has  failed  to  take  the 
objection  by  demurrer.  We  think  no  question  would  be  made 
if  in  this  case  the  plaintiffs  had  stated  that  Gillam  alone  was 
in  the  possession,  and  the  defendant  had  failed  to  demur  on  the 
ground  of  the  misjoinder,  that  he  would  be  deemed  to  have 
waived  the  objection. 
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IssiLe  of  misjoinder  of  plaintiff 8. 

The  denial  of  the  defendant,  that  on  the  4th  day  of  February, 
1865,  the  plaintiffs  were  in  possession  of  the  premises,  giving 
it  the  most  favorable  construction  for  him,  amounts,  at  mosL, 
to  no  more  than  a  denial  that  both  plaintiffs  were  in  possession, 
and  it  certainly  does  not  present  the  issue  of  the  misjoinder  of 
either  of  the  plaintiffs.  (Fosgate  v.  Herkimer  Nav.  and  Hyd. 
Co.,  12  'S.  Y.  682.)  That  objection  being  waived,  it  was  not 
error  to  refuse  those  instructions. 

Conversations  in  evidence. 

On  the  trial  the  plaintiff  GiUam  testified  as  a  witness  in  his 
own  behalf,  that  on  the  4th  of  February,  1866,  the  defendant 
and  one  Lillie  were  in  the  wood  shop,  and  Gillam  having  come 
to  the  shop  from  another  building,  at  the  request  of  Lillie  or 
the  defendant,  Lillie  and  Gillam  entered  into  a  conversation 
about  the  shop  and  tools,  and  during  the  conversation  Lillie 
handed  to  the  defendant  a  paper,  saying  he  had  sold  his  inter- 
est in  the  shop  and  tools  to  the  defendant;  and  upon  the  wit- 
ness proceeding  further  to  state  the  conversation  of  Lillie  he 
was  stopped  by  the  Court,  upon  the  objection  of  the  plaintiffs' 
counsel.  The  defendant  subsequently  offered  to  prove  by  his 
own  witnesses  what  Lillie  in  that  conversation  said  to  Gillam, 
in  regard  to  putting  the  defendant  in  possession  of  the  shop, 
but  the  testimony  was  excluded  upon  the  objection  of  the 
plaintiffs. 

The  testimony  was  admissible  upon  two  grounds.  The  plain- 
tiffs had  dra^vn  out  a  part  of  the  conversation,  and  that  gave 
the  defendant  the  right  to  call  for  the  remainder.  The  con- 
versation having  taken  place  at  the  time  of  the  alleged  forci- 
ble entry,  and  it  relating  to  the  subject  matter  of  the  contro- 
versy between  the  parties,  formed  a  part  of  the  res  gestce. 
The  facts,  circumstances,  or  declarations  which  grow  out  of 
the  principal  fact  in  question,  which  are  contemporaneous  with 
it,  and  serve  to  illustrate,  qualify  or  explain  it,  constitute 
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the  res  gesice.  The  declaration  of  a  third  person,  made  to  and 
in  the  presence  of  parties  engaged  in  a  controversy,  at  the  time 
of  the  doing  of  an  act  by  one  of  them,  that  becomes  the  sub- 
ject of  an  action,  may  not  only  be  well  calculated,  but  essen- 
tial, to  explain  the  motives,  conduct  and  acts  of  the  parties. 
There  is  no  distinction  in  principle  between  such  a  declara- 
tion, and  one  made  at  the  same  time  by  one  of  the  parties. 
(1  Phil.  Ev.,  C.  H.  and  E.  Notes,  p.  188,  Note  81.) 

Counsel  will  of  course  understand  that  we  do  not  undertake 
to  accord  any  definite  value  to  the  declaration  when  given  in 
evidence;  and  if  it  should  turn  out  that  the  declaration  was 
as  the  parties  assume  it  to  have  been  —  that  Lillie  had  put  the 
defendant  in  possession  of  the  shop  —  it  might  have  but  slight 
tendency  to  prove,  that  at  that  time  the  defendant  in  fact  had 
the  possession. 

As  the  cause  must  go  back  for  a  new  trial,,  where  the  par- 
ties may,  if  necessary,  procure  leave  to  amend  their  pleadings, 
and  as  w^e  have  adverted  to  a  defect  in  the  answer,  it  is  not. 
improper  to  say  that  this  action  being  designed  by  the  statute 
as  a  remedy  for  certain  injuries  to  the  possession  of  real  prop- 
erty, the  plaintiffs'  allegation  respecting  their  tools  and  stock 
in  trade  in  the  shop,  and  the  defendant's  appropriation  therof 
to  his  own  use,  have  properly  no  place  in  the  complaint. 

Judgment  reversed  and  the  cause  remanded  for  a  new  triaL 

Mr.  Justice  Sawyeb  expressed  no  opinion. 


THE  PEOPLE  V.  JOHN  EOONEY  et  dU. 

Judgment  against  Surbtibs  on  Official  Bonds. —  A  Judfcment  lo  an  action 
nualnst  the  sureties  ou  an  ofBcial  bond,  for  a  defalcation  of  the  principal, 
should  first  fix  the  amount  of  the  defalcation,  and  then  proceed  with  a  sep- 
arate Judgment  against  each  of  the  sureties  for  the  full  amount  for  which  he 
made  himself  liable  in  the  bond,  and  costi,  and  then  close  with  a  proyiso, 
that  each  Judgment  shall  be  aaUsfled  by  the  collection  or  payment  of  the 
amount  of  the  defalcation,  and  costs. 

Appeai.  from  the  District  Court,  Thirteenth  Judicial  Di«- 
trictj  ilariposa  County. 
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Eooney  was,  on  the  2d  day  of  September,  1863,  elected 
Treasurer  of  Mariposa  County,  and  the  other  defendants,  nine 
in  number,  signed  his  official  bond  as  sureties,  each  obligating 
himself  in  a  different  sum.  This  action  was  brought  on  the 
bond  against  Rooney  and  his  sureties,  to  recover  the  amount 
of  his  defalcation.  The  penal  sum  of  the  bond  was  twenty- 
five  thousand  dollars.  The  judgment  of  the  Court  below  re- 
cited the  amount  of  the  defalcation  to  be  one  thousand  two  hun- 
dred and  thirty-six  dollars  and  thirty-six  cents,  and  then  recited 
the  penal  sum  of  the  bond,  and  tite  amount  for  which  eajch 
surety  had  bound  himself,  and  then  a  separate  judgment  was 
rendered  against  each  surety  who  had  signed  for  a  greater 
amount  than  the  defalcation,  for  the  full  amount  of  the  defalca- 
tion and  costs,  and  against  each  surety  who  had  signed  for  a  less 
amount  than  the  defalcation,  for  the  amount  for  which  he  signed 
and  costs. 

The  defendants  appealed, 

Alexander  Deering,  for  Appellants. 
Campbell  &  BvrclehaUer,  for  Respondents 
By  the  Court,  Sanderson,  J. 

In  actions  like  the  present  the  judgment  should  first  fix  the 
amount  of  the  defalcation  or  recovery  and  thereafter  proceed 
with  a  separate  judgment  against  each  of  the  sureties  for  the 
full  amount  for  which  he  has  made  himself  liable  in  the  bond 
and  costs,  and  then  close  with  a  proviso  to  the  effect  that  each 
shall  be  satisfied  by  the  collection  or  payment  of  the  amount  of 
the  defalcation  or  recovery  and  costs.  An  example  is  found  in 
the  case  of  The  People  v.  Love  et  al,,  25  Cal.  520.  The  judg- 
ment in  this  case  is  not  therefore  in  the  proper  form  and  must 
be  modified  so  as  to  meet  the  views  here  indicated. 

Ordered  accordingly. 


Mr.  Justice  Sawyer  expressed  no  opinion. 
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JOSEPH  GEANT  v.  JOSEPH  H.  MOORE  and  E.  J. 

MOORE. 

Obobb  Grantinq  a  New  Trial. —  If  the  Court  below  makes  an  order  granting 
a  new  trial,  and  for  any  cause  the  order  was  correct,  the  appellate  Court  wUl 
not  set  it  aside  because  the  reason  assigned  for  it  may  have  been  wrong. 

ICALiczoDS  Prosecution. —  To  maintain  an  action  for  malicious  prosecution, 
the  primary  question  to  be  considered  is  the  want  of  probable  cause  for  the 
prosecution  complained  of,  and  this  must  be  established  before  plaintiff  can 
recoyer. 

Same. —  From  the  want  of  probable  cause,  malice  may  be  Inferred ;  bat  from 
the  most  express  malice  want  of  probable  cause  cannot  be  implied. 

Want  of  Probable  Cause  in  Malicious  Prosecution.—^  In  an  action  for  mall-, 
clous  prosecution,  the  want  of  probable  cause  is  a  mixed  question  of  law 
and    fact. 

The  Want  of  Probabud  Cause  not  to  be  submitted  to  a  Jubt. —  In  an 
action  for  malicious  prosecution,  it  Is  erroneous  for  the  Court  to  leave  to 
the  Jury  the  decision  of  the  question  whether  the  facts  they  may  find  will 
amount  to  a  want  of  probable  cause. 

How  Jury  to  be  Instructed  on  Want  of  Probable  Cause. —  In  an  action 
for  malicious  prosecution,  if  the  facts  are  doubtful,  the  Court  should  instruct 
the  jury  that  if  they  find  the  facts  in  a  certain  way,  there  was  no  probable 
cause,  and  their  yerdict  should  be  for  plaintifT;  but  if  they  find  in  another 
way,  there  was  probable  cause,  and  their  yerdict  should  be  for  the  defendant. 

When  there  is  Probable  Cause. —  If,  in  an  action  for  malicious  prosecution, 
it  appears  that  the  defendant  had  a  cause  of  action  In  the  case  alleged  to 
haye  been  mallcously  brought,  although  for  a  much  less  amount  than  claimed, 
there  was  probable  cause,  and  the  Court  should  grant  a  nonsuit. 

Plaintiff  must  PRoyE  Want  of  Probable  Cause. —  In  an  action  for  mali- 
cious prosecution  the  burden  is  on  the  plaintiff  to  show  afflrmatiyely  a  want 
.  of  probable  cause. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Edward  Toinpkins,  for  Appellant. 

The  Court  erred  in  holding  that  the  question  of  want  of 
probable  cause  is  a  mixed  question  of  law  and  fact,  to  be 
determined  by.  the  Court.  The  mere  statement  that  there  are 
facts  to  be  determined,  when  there  is  a  jury,  settles  by  whom 
they  are  to  be  decided.  It  is  as  exclusively  the  province  of 
the  jury  to  find  the  facts  as  of  the  Court  to  determine  the  law, 
and  the  very  authorities  cited  by  the  Court  in  its  opinion 
sustain  in  the  fullest  manner  the  law  as  stated  by  the  Court 
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in  its  charge  to  the  jury.  The  chaige  wa&  right,  and  the 
modesty  of  the  Court  has  made  it  admit  itself  in  error,  when 
in  fact  no  error  had  been  committed.  An  examination  of  the 
oasos  will  demonstrate  this  in  the  fullest  manner.  These 
cases  are:  Potter  v.  Seale,  8  Cal.  220;  Besson  v.  Southard,  10 
N.  Y.  236;  Bvlhley  v.  Smith,  2  Duer,  260,  and  Bulhley  v. 
KUillas,  2  Selden,  348.  These  are  the  cases,  and  the  whole 
of  them,  upon  which  the  Court  below  has  decided  that  "the 
want  of  probable  cause  is  a  mixed  question  of  law  and  fact, 
to  be  determined  by  the  Court"  —  the  fact  as  well  as  the  law 
—  and  that  "in  actions  of  this  nature"  the  province  of  the 
jury  is  gone.  Whether  there  be  conflict  in  the  evidence  or 
rot,  the  Court  decides  all  but  the  amount  of  damages.  Whether 
the  facts  exist  that  under  the  law  show  a  want  of  probable 
cauiO  is  the  gist  of  the  whole  action.  They  do,  or  they  do 
not,  and  the  whole  scope  and  bearing  of  the  cases  cited  and 
reli^'J  on  by  the  Court  below,  is  that  the  jury  are  not  only 
the  judges,  but  the  ordy  judges  of  that  plain  question  of  fact. 
If  there  is  no  dispute  about  their  existence  or  their  non- 
existence, then  these  cases  say  that  the  question  becomes  entirely 
one  of  law  for  the  Court,  because  there  is  nothing  for  the  juiy 
to  decide.  Facts  that  are  undisputed  do  not  need  a  verdict  to 
settle  thenn.  In  every  case  the  distinction  is  kept  plainly  in 
view  between  the  cases  where  there  \&  no  conflict  in  the  evi- 
dence and  those  in  which  there  is  —  and  in  Potter  v.  Seale,  the 
Court  go  on  and  dispose  of  the  case  upon  the  express  gi"X)und8 
(page  221)  that  the  witnesses  are  unimpeached,  "and  there  is 
not  the  slightest  perceptible  conflict  between  theuL"  The  Court 
add :  "  It  is,  then,  one  of  the  cases  where  the  circumstances  are 
clearly  established;  and  the  only  question  to  determine  is, 
whether  these  circumstances,  in  themselves,  constitute  probable 
cause." 

In  the  case  of  Hasten  v.  Deyo,  2  Wendell,  427,  Mr.  Justice 
Marcy  has  anticipated  the  question  here.  He  says:  "It  is 
conceded  on  all  hands  that  the  question  of  probable  cause  is  a 
mixed  question  of  law  and  fact ;  and  it  would  seem  necessarily 
to  result  that  the  jury  are  to  say  whether  the  circumstances 
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relied  on  to  show  probable  cause  really  existed,  and  the  Court 
are  to  decide,  if  they  did  exist,  whether  they  constituted  prob- 
able cause.  A  Judge,  therefore,  who  should  assume  the  right 
to  determine  the  whole  question,  to  the  exclusion  of  the  jury, 
would  encroach  upon  their  province." 

After  stating  that  in  that  case,  as  here,  it  was  contended  by 
the  defendant  that  the  Judge  and  not  the  jury  is  to  determine 
the  question,  of  probable  cause,  he  proceeds :  "  It  being,  as  all 
admit,  a  mdxed  question  of  law  and  fact,  this  general  denial 
of  the  right  of  the  jury  to  participate  in  its  decision  would 
establish  an  exception  to  that  great  and  salutary  principle  that 
lies  at  the  foundation  of  the  right  of  trial  by  jury  —  ad  quoBs- 
Hones  facti,  non  respondent  judices;  ad  qwjestiones  legis,  non 
respondent  juraiores/' 

If  it  was  admitted  that  any  such  technical  rule  existed  else- 
where as  is  claimed  by  the  respondents,  is  there  any  reason 
why  it  should  be  introduced  here  ?  The  policy  of  the  law  is 
to  keep  all  its  proceedings  as  simple  and  uniform  as  possible. 
Our  Confltitution  and  Practice  Act  manifestly  aimed  at  the 
entire  separation  of  the  provinces  of  Court  and  jury.  The 
former  is  not  even  to  charge  the  latter  upon  questions  of  fact 
If  it  states  the  testimony,  (Practice  Act,  Sec  195,)  so  jealously 
is  the  distinction  guarded,  that  it  is  required  at  the  same  time 
to  "  inform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact."  Where  is  the  authority,  and  if  it  existed, 
where  would  be  the  wisdom,  in  grafting  on  a  judicial  amend- 
ment to  the  statute,  so  that  it  should  read,  "  except  in  actions 
for  malicious  prosecution,  and  then  the  Court  shall  decide 
both  the  law  and  the  fact?" 

D.  S.  Wilson,  and  8.  M.  Wilson,  for  Respondents,  argued 
that  the  Court  erred  in  leaving  the  question  of  probable  cause 
for  the  prosecution  of  the  attachment  suit  to  the  jury,  and 
cited  Potter  v.  Seale,  8  Cal.  220 ;  Bulkley  v.  Smith,  2  Duer, 
272;  Besson  v.  Southard,  10  N.  Y.  236;  Mums  v.  Dupont,  1 
American  Leading  Cases,  209 ;  and  Savage  v.  Brewer,  3  6  Pick. 
463.     They  also  argued  that  the  proof  of  the  thtee  hundred 
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and  thirty-nine  dollars  due,  defeated  the  action,  because  there 
was  not  only  "  probable  cause,''  but  actual  cause  of  action ; 
and  that  if  plaintiff  intended  relying  on  excessive  attachment, 
he  should  have  made  that  his  cause  of  action,  and  that  it  was 
a  necessary  fact  that  the  suit  must  have  been  ended  and  deter- 
mined in  f<wor  of  the  plaintiff ;  that  here  it  was  decided  against 
plaintiff,  so  far  as  cause  existed  at  the  time  of  the  bringing  of 
the  suit ;  and  cited  Vanderbili  v.  Mathias,  6  Duer,  307 ;  Oor- 
ton  V.  De  Angelis,  6  Wend.  420;  and  Peazle  v.  Simpson, 
1  ScAmmon,  30. 

By  the  Court,  Curebt,  C.  J. 

The  complaint  in  this  action  is  in  the  usual  form  for  mali- 
cious prosecution.  Its  material  allegations  were  traversed  by 
the  defendants'  answer.  The  cause  was  tried  by  a  jury,  and 
a  verdict  of  five  thousand  dollars  was  rendered  for  the  plaintiff 
against  the  defendants,  on  which  judgment  was  entered.  The 
defendants  thereupon  applied  for  a  new  trial,  which  the  Court 
by  order  granted.  From  this  order  the  plaintiff  has  appealed. 
The  motion  for  a  new  trial  was  based  on  several  distinct 
groimds.  The  reason  which  the  Judge  assigned  for  making 
the  order  was  that  the  Court  erred  in  submitting  to  the  jury 
the  question  of  "  want  of  probable  cause  "  for  the  prosecution 
of  the  action,  which  the  plaintiff  alleged  in  his  complaint  was 
without  probable  cause  and  malicious. 

The  appellants'  position  is  that  the  Court  erred  in  granting 
the  order  appealed  from,  on  the  grotmd  assigned  therefor,  and 
reference  is  made  to  authorities  bearing  on  the  subject,  to 
show  that  the  charge  to  the  jury  on  the  point  was  proper, 
and  that  the  reason  given  for  granting  a  new  trial  was  not 
well  founded,  but  in  itself  erroneous.  Were  we  of  the  opinion 
the  Court  was  in  error  in  respect  to  the  exact  question  on  which 
the  order  was  made,  we  would  not  be  justified  in  reversing  it, 
provided  there  was  any  other  ground  on  which  the  order  should 
have  been  made.  If  for  any  cause  the  verdict  and  judgment 
ought-  to  have  been  set  aside  and  a  new  trial  granted,  the  order 


648  Grant  v.  Moore,  [Sup.  Ct. 

Opinion  of  the  Court  —  Currey,  C.  J. 

diould  be  allowed  to  stand,  whether  the  reason  assigned  for  it 
was  right  or  wrong.  To  hold  otherwise  would  be  to  deprive  the 
defendants  of  a  right  to  which,  if  error  intervened,  they  were 
entitled  ex  debiio  justitice. 

The  action  which  the  plaintiff  alleges  in  his  complaint  was 
prosecuted  against  him  by  the  defendants  maliciously  and 
without  probable  cause,  was  an  action  of  assumpsit,  brought 
by  the  defendant  Joseph  H.  Moore  against  the  plaintiff  Joseph 
Qrjint,  in  the  District  Court  of  the  Twelfth  Judicial  District, 
on  the  30th  of  October,  1863,  for  the  recovery  of  twenty-one 
hundred  and  fifty  dollars,  with  interest  thereon  from  the  15th 
of  August  then  last  past.  Moore's  complaint  was  duly  veri- 
fied. At  the  time  the  action  was  commenced  a  writ  of  attach- 
ment was  sued  out,  and  placed  in  the  hands  of  the  Sheriff, 
who  on  the  same  day  attached  a  fire-proof  safe,  the  property 
of  Grant,  and  on  the  day  following  attached  certain  shares  of 
stock  in  a  gold  and  silver  mining  company,  supposed  to 
beh>ng  to  Grant,  but  which  in  fact  belonged  to  other  persons. 
Grant,  by  a  verified  answer,  denied  that  he  owed  Moore  any- 
•thing  whatever.  The  cause  was  referred  to  and  tried  by  a 
referee,  and  the  result  was  that  Grant  obtained  against  Moore 
a  judgment  for  three  dollars  and  twenty-five  cents. 

Want  of  probable  cause  in  action  for  malicious  prosecution. 

To  maintain  an  action  for  malicious  prosecution,  the  pri- 
mary question  to  be  considered  is  the  want  of  probable  cause 
for  the  prosecution  complained  of.  From  the  want  of  proba- 
ble cause,  malice  may  be  inferred;  but  from  the  most  express 
malice  the  want  of  probable  cause  cannot  be  implied.  {Potter 
V.  Seale,  8  Cal.  220 ;  Paaigbum  v.  Bull,  1  Wend.  362 ;  Stochly 
y.  Hadridge,  8  C.  &  P.  18.) 

The  learned  Judge  who  tried  the  case  charged  the  jury  that 
probable  cause  is  a  mixed  question  of  law  and  fact;  that 
where  there  is  no  dispute  about  facts  it  is  the  duty  of  the 
Court  to  determine  whether  there  was  probable  cause  for  the 
prosecution  or  not,  and  then  said :  "  But,  as  in  this  case, 
where  the  facts,  which  were   adduced   as  proof  of  want  of 
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probable  cause,  are  controverted,  conflicting  evidence  is  to  be 
weighed,  and  the  credibility  of  witnesses  is  to  be  passed  upon, 
it  is  a  question  for  the  jury,  under  the  instructions  of  the 
Court  as  to  the  law,  to  decide  whether  or  not  there  was  prob- 
able cause  for  the  prosecution  of  the  suit  by  defendants.''  The 
jury  were  then  directed  to  first  ascertain  and  find  from  the 
evidence  "whether  or  not  the  defendants,  at  the  time  they 
commenced  the  action  and  procured  to  be  issued  therein  from 
the  Twelfth  District  Court  an  attachment  against  the  prop- 
erty of  the  plaintiff,  had  reason  to  believe  the  plaintiff  was 
indebted  to  Joseph  H.  Moore,  defendant,  in  the  sum  of  twenty- 
one  lumdred  and  fifty  dollars."  The  Judge  next  instructed 
the  jury  that  "probable  cause  is  a  suspicion  founded  on  cir- 
cumstances sufficiently  strong  to  warrant  a  reasonable  man  in 
the  belief  that  the  charge  is  true;''  and  also  that  a  want  of 
probable  cause  could  not  be  inferred  from  any  malice  on  the 
part  of  the  defendants  towards  the  plaintiff,  if  in  fact  such 
malice  was  found  to  have  existed,  and  thereupon  further 
charged  that  if  the  jury  should  come  to  the  conclusion  that 
probable  cause  existed  for  the  defendants  to  commence  and 
prosecute  the  action  of  Moore  against  Grant,  or  that  they 
were  actuated  by  an  honest  and  reasonable  conviction  of  the 
justice  of  the  same,  the  verdict  should  be  for  the  defendants; 
but  if  from  the  evidence  the  jury  should  find  the  action  to 
have  been  commenced  and  the  attachment  sued  out  and  prose- 
cuted by  the  defendants  without  probable  cause  and  mali- 
ciously, they  should  find  for  the  plaintiff. 

Want  of  probable  cause  a  mixed  question  of  law  and  fact. 

It  is  the  familiar  language  of  the  authorities  on  the  subject  of 
the  action  for  malicious  prosecution  that  the  want  of  probable 
cause  is  a  mixed  question  of  law  and  fact.  Mr.  Justice  Duer, 
in  Bulheley  v.  Smith,  2  Duer,  271,  denominated  the  phrase 
"mixed  question  of  law  and  fact"  as  deceptive,  and  observed 
that  Judges,  misled  by  it,  are  apt  to  content  themselves  with 
defining  a  probable  cause,  leaving  the  jury  to  decide  whether 
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the  facts  of  the  case  correspond  with  the  definition,  which  he 
said  was,  in  effect,  leaving  the  whole  matter  to  their  deter- 
mination. In  McConnick  v.  Sisson,  7  Cow.  716,  the  Judge  at 
the  Circuit  submitted  to  the  jury,  upon  the  evidence,  whether 
there  was  probable  cause.  The  Supreme  Court,  by  Wood- 
worth,  Justice,  set  aside  the  verdict,  which  was  for  the  plain- 
tiff, and  granted  a  new  trial,  saying:  "Whether  the  circma- 
stances  are  true  is  a  matter  of  fact;  if  true,  whether  they 
amount  to  probable  cause  is  a  question  of  law."  In  Panghwm 
V.  Bull,  1  Wend.  352,  the  Court  below  charged  the  jury  that 
if  from  the  testimony  before  them  they  should  be  of  opinion 
that  the  prosecutions  complained  of  were  malicious  and  with- 
out probable  cause,  and  that  the  defendant  knew  the  facts  to 
be  so  before  and  at  the  time  of  such  prosecutions,  they  ought 
to  find  damages  for  the  plaintiff,  otherwise  they  should  find 
the  defendant  not  guilty.  The  Supreme  Court  held  that  this 
was  submitting  both  the  law  and  the  fact  to  the  jury,  and 
therefore  erroneous.  In  respect  to  these  two  decisions,  Mr. 
Justice  Marcy,  in  Masten  v.  Deyo,  2  Wend.  429,  said:  "  They 
do  not  disapprove  of  subnutting  such  questions  to  the  jury, 
but  they  condemn  the  manner  in  which  they  were  submitted. 
They  by  no  means  imply  that  the  Court  ought  to  assume  the 
province  of  the  jury  and  pass  upon  the  facts,  in  case  facts  are 
in  dispute,  but  they  disapprove  of  the  surrender  by  the  Court 
of  its  own  function — the  exercise  of  the  right  to  pronounce 
the  law  to  the  jury."  In  an  earlier  portion  of  the  same  opin- 
ion the  learned  Judge  said:  "  It  is  conceded  on  all  hands  that 
the  question  of  probable  cause  is  a  mixed  question  of  law  and 
fact;  and  it  would  seem  necessarily  to  result  that  the  jury  are 
to  say  whether  the  circumstances  relied  on  to  show  probable 
cause  really  existed ;  and  the  Court  are  to  decide,  if  they  did  < 
exist,  whetlier  they  constituted  probable  cause.  A  Judge, 
therefore,  who  should  assume  the  right  to  determine  the  whole 
question  to  the  exclusion  of  the  jury,  would  encroach  upon 
their  province." 

In  the  case  cited  from  2  Duer,  the  Court  said:  " Every  rule 
of  law  depends  for  its  application  upon  a  given  state  of  facts. 
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and  where  the  facts  upon  which  it  depends  are  controverted 
and  doubtful,  they  must,  of  necessity,  be  ascertained  by  the 
verdict  of  the  jury;  but  whether  the  facts  are  admitted  or 
disputed,  it  is  equally  the  duty  of  the  Judge  to  state  explicitly 
to  the  jury  the  rule  of  law  arising  upon  them,  by  which  their 
verdict  ought  to  be  controlled  —  the  only  difference  being,  that 
in  the  first  case  the  direction  to  the  jury  is  positive;  in  the 
second,  hypothetical." 

The  jury  cannot  determine  whetlier  the  facts  found  amount  to 
want  of  probable  cause. 

The  want  of  probable  cause  is  the  gist  of  an  action  for  mali- 
cious prosecution,  and  must  be  affirmatively  established  before 
the  plaintiff  can  be  entitled  to  recover.  Where  the  case  is 
involved  in  imcertainty  and  doubt  as  to  whether  the  plaintiff's 
alleged  cause  of  action  is  made  out,  the  want  of  probable 
cause  is  said  to  be  a  mixed  question  of  law  and  fact.  In 
Bulkeley  v.  Keteltas,  2  Seld.  387,  the  rule  on  the  subject  is 
stated  in  these  words:  "Where  there  is  no  dispute  about  the 
facts,  the  question  of  want  of  probable  cause  is  for  the  deter- 
mination of  the  Court-  Where  the  facts  are  controverted  or 
doubtful,  whether  they  are  proved  or  not,  belongs  to  the  jury 
to  decide;  or,  in  other  words,  whether  the  circumstances 
alleged  are  true,  is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause,  is  for  the  Court."  The  rule 
thus  stated  limits  the  province  of  a  jury  to  finding,  from  the 
evidence,  whether  the  facts  and  circinnstances  alleged  are  true 
or  not,  and  necessarily  presupposes  that  if  they  are  true,  the 
action  is  made  out;  because,  if  they  be  true,  and  yet  do  not 
show  a  want  of  probable  cause,  it  c(nild  be  of  no  use  to  sub- 
mit to  the  jury  tc  find  whetlier  they  were  true  or  not,  but 
the  jury  should  be  directed  to  find  for  the  defendant.  The 
true  rule  we  conceive  to  be  found  in  the  following  passage  of 
the  opinion  of  Mr.  Justice  Duer  in  Bulkeley  v.  Smith:  "In  an 
action  for  malicious  prosecution,  if  the  Judge  is  of  the  opinion 
that  the  facts  admitted  or  clearly  established  are  not  sufficient 
to  prove  a  want  of  probable  cause,   he  must  either  nonsuit 
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the  plaintiff  or  instruct  the  jury  to  find  a  verdict  for  the  de- 
fendant; but  if  the  facts  upon  which,  in  his  judgment,  the 
question  depends,  are  rendered  doubtful  by  the  evidence,  he 
must  instruct  the  jury  that  if  the  facts  shall  be  found  by  them 
in  a  certain  manner,  they  do  or  do  not  amount,  as  the  case 
may  be,  to  a  want  of  probable  cause,  and  consequently  will 
or  will  not  entitle  the  plaintiff  to  the  verdict  which  he  seeks. 
If,  instead  of  stich  direction,  he  leaves  it  to  the  jury  to  de- 
termine, not  only  whether  the  facts  alleged  by  the  plaintiff  are 
true,  but  whether,  if  true,  they  prove  a  want  of  probable  cause, 
he  abjures  his  own  functions  and  commits  a  fatal  error."  From 
these  eases  it  may  fairly  be  inferred  to  be  unnecessary  to  in- 
struct the  jury  as  to  what  constitutes  probable  cause  or  the 
want  of  it. 

The  doctrine  seems  to  be  very  generally  settled  that  the 
question  of  want  of  probable  cause  is  a  mixed  question  of  law 
and  fact,  involving  two  distinct  considerations  to  be  adjudicated 
by  two  different  branches  of  the  same  tribunal  at  the  same 
time;  the  sufficiency  of  the  circumstances  to  constitute  a 
want  of  probable  cause  being  a  mere  question  of  law  for  the 
Court,  and  the  evidence  of  the  circumstances  being  for  the 
consideration  of  the  jury.  Where  the  evidence  is  in  a  condi- 
tion requiring  the  cause  to  be  submitted  to  the  jury,  it  is  the 
duty  of  the  Court  to  instruct  them  that  if  they  find  in  a  par- 
ticular way  there  was  no  probable  ff.use  for  the  prosecution 
complained  of,  and  their  verdict  should  be  for  the  plaintiff; 
but  if  they  find  in  another  way  there  was  probable  cause,  and 
their  verdict  should  be  for  the  defendant.  (1  Am.  Lead.  Cases, 
218,  4  Ed.) 

We  now  come  to  the  examination  of  the  charge  which  the 
Court  in  granting  a  new  trial  conceived  to  have  been  erro- 
neous. The  Judge  defined  in  general  terms  what  constituted 
prol)able  cause,  and  no  fault  is  to  be  found  with  the  definition 
given;  and  he  told  the  jury  at  the  same  time  that  it  was  a 
question  for  them,  under  the  instructions  of  the  Court  as  to 
the  law,  to  decide  whether  or  not  there  was  probable  cause 
for  the  prosecution  of  the  suit  by  the  defendants  against  Grant. 
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We  think  this  charge  committed  to  the  jury  more  than  it  was 
their  legitimate  province  to  determine.  In  addition  to  the 
authorities  already  cited  bearing  upon  this  point,  we  refer  to 
the  facts  and  the  opinion  of  the  Court  in  Bulkeleij  v.  Keteltas, 
In  that  case  the  Judge  at  the  trial  charged  the  jury  that  it 
was  for  them  to  determine  whether  the  "  circumstances  proved 
in  evidence  do  or  do  not  establish  a  want  of  probable  cause;" 
and  also  that  it  was  for  the  jury  to  say  whether  the  plaintiff 
had  failed  to  show  the  want  of  probable  cause.  The  Court  of 
Appeals  held  these  instructions  to  be  clearly  erroneous,  and 
then  said:  "The  jury  are  told  that  it  is  their  province  to 
determine  whether  the  facts  and  circumstances  proved  in  evi- 
dence do  or  do  not  establish  the  want  of  probable  cause.  The 
Judge  does  not  decide  whether  these  facts  and  circumstances 
are  sufficient  or  not,  provided  the  jury  believe  them  to  be 
proved,  but  leaves  the  whole  matter  to  the  determination  of 
the  jury.  If  the  Judge  had  supposed  that  the  truth  of  the 
facts,  as  sworn  to,  admitted  of  a  doubt,  he  should  have  ex- 
pressed his  opinion  upon  the  law  arising  upon  those  facts,  if 
proved,  and  then  submitted  to  the  jury  the  question  whether 
they  were  credibly  proved  or  not." 

The  law  makes  it  the  duty  of  the  Judge  who  tries  an  action 
for  malicious  prosecution,  to  instruct  the  jury  that  as  they 
may  find  and  determine  certain  questions  of  fact,  properly  sub- 
mitted to  them,  to  be  true  or  untnie,  so  must  be  their  verdict 
for  the  plaintiff  or  for  the  defendant;  not  that  they  should 
determine  the  question  of  the  want  of  probable  cause  or  the 
contrary.  It  may  sometimes  be  difficult  to  state  to  the  jury 
what  the  testimony  is,  and  what  facts  if  found  to  be  true  estab- 
lish the  plaintiff's  allegation  of  want  of  probable  cause;  but 
difficult  as  it  may  be,  this  duty  is  cast  on  the  Judge  in  this 
kind  of  actions,  because  he  is  presumed  to  know,  much  better 
than  the  jury  can,  what  facts  show  the  existence  of  probable 
cause  or  the  want  of  it.  As  the  order  must  be  affirmed,  and 
the  cause  must  be  tried  again,  it  becomes  necessary  to  notice 
other  questions,  which  were  presented  on  the  application  for  a 
now  trial,  than  the  one  considered. 
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What  constitutes  probable  cause. 

When  the  plaintiff  rested  his  case  at  the  trial  the  defend- 
ants moved  the  Court  to  gi'ant  a  nonsuit  on  various  grounds. 
This  motion  was  denied  and  the  defendants  excepted.  One  of 
the  grounds  assigned  for  the  motion  was  that  the  plaintiff's 
proofs  failed  to  show  want  of  probable  cause  for  the  action  of 
Moore  against  Grant;  that  on  the  contrary  it  affirmatively 
appeared  that  when  that  action  was  commenced  Grant  was 
indebted  to  Moore  in  a  considerable  sum  of  money. 

The  judgment  roll  in  the  case  of  Moore  against  Grant  was 
given  in  evidence  at  the  trial  by  the  plaintiff.  The  referee's 
report  shows  that  when  that  action  was  commenced  and  the 
attachment  issued  there  was  due  from  Grant  to  Moore  at  least 
three  hundred  and  thirty-nine  dollars  and  eight  cents.  Besides 
this  it  also  appeared  that  a  few  days  before  then  the  parties 
had  an  accounting  together  respecting  certain  mining  stock 
transactions,  when  it  was  ascertained  and  mutually  agreed 
between  them  that  Grant  owed  Moore  a  balance  of  something 
over  three  thousand  dollars,  and  beyond  this  the  referee  found 
that  there  was  due  from  Grant  to  Moore  for  money  loaned  the 
further  sum  of  four  hundred  and  twenty-six  dollars;  but  that 
subsequently,  and  before  the  action  was  commenced,  the 
amount  thus  supposed  to  be  due  Moore  was  reduced  by 
money  received  by  him  in  the  sum  of  twenty-one  hundred 
and  seventy-three  dollars,  leaving  due  to  Moore  a  supposed 
balance  of  thirteen  hundred  and  seventy-eight  dollars  and  fifty 
cents.  After  the  trial  of  the  cause  had  progressed  for  some 
time  before  the  referee,  the  parties  stipulated  to  submit  to  his 
determination,  without  reference  to  the  pleadings,  all  matters 
in  evidence  in  relation  to  the  accounts  as  they  then  stood 
between  the  parties,  and  that  judgment  should  be  entered  in 
conformity  to  the  finding  of  the  referee  as  to  the  true  state  of 
the  accounts.  The  question  respecting  the  true  state  of  the 
accounts  being  thus  opened  for  a  re-examination,  the  referee 
found  that  in  the  accounting  and  settlement  mistakes  had 
intervened  to  the  prejudice  of  Grant,  amounting  in  the  aggre- 
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gate  to  one  thousand  and  thirty-nine  dollars  and  fifty  cents, 
and  that  the  true  balance  due  Moore  at  the  time  on  the 
mining  stock  transactions  was  two  thousand  and  eighty-six 
dollars  and  eight  cents,  which  with  the  four  hundred  and 
twcuty-six  dollars  also  due  him,  amounted  to  two  thousand 
five  hundred  and  twelve  dollars  and  eight  cents.  That  this 
sum  was  reduced  before  action  brought  by  commisiious  and 
cash  received  by  Moore  to  three  hundred  and  thirty-nine  dol- 
lars and  eight  cents,  and  that  after  the  action  was  commienced 
there  was  paid  on  behalf  of  Grant  to  Moore  the  sum  of  three 
hujilred  and  forty-two  dollars  and  thirty-three  cents.  The 
disi)osition  of  the  case  by  the  referee,  under  the  stipulation, 
maJe  Moore  debtor  to  Grant  at  that  date  in  the  sum  of  three 
dollars  and  twenty-five  cents;  and  having  so  found  the  facts 
the  referee  further  reported  as  follows:  "I  therefore  find,  as 
a  conclusion  of  law,  from  the  foregoing  facts,  that  at  the  time 
of  the  commencement  of  this  action  the  defendant  was  justly 
indebted  to  the  plaintiff  in  the  sum  of  three  hundred  and 
thirty-nine  dollars  and  eight  cents,  and  that  the  plaintiff  is 
now  indebted  to  the  defendant  in  the  sum  of  three  dollars  and 
tw(^nty-five  cents,  and  judgment  should  be  entered  axjcord- 
ingly." 

There  was  no  evidence  showing,  or  tending  to  show,  that 
Moore  was  aware  of  any  mistake  in  the  accounting  and  settle- 
ment  had  between  him  and  Grant  respecting  their  mining 
Bto<'k  transaction;  nor  that  he  had  any  reason  to  doubt  at 
the  time  that  there  was  at  least  thirteen  hundred  and  seventy- 
eight  dollars  and  fifty  cents  due  him.  With  all  mistakes 
corrected,  it  was  found  by  the  referee  that  in  fact  there  was 
due  Moore  when  the  action  was  brought  the  sum  of  three 
hundred  and  thirty-nine  dollars  and  eight  cents, 

Plaintiff  must  establish  want  of  probable  cause. 

In  an  action  for  malicious  prosecution  the  burden  is  on  the 
plaintiff  to  show  affirmatively  that  there  was  a  want  of  a 
probable  cau6e.  Instead  of  it  so  appearing,  the  evidence  on 
the  part  of  Grant  was  positive  that  Moore  had  a  good  cause 
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of  action  against  him  for  at  least  the  sum  last  namecL  There 
was  no  evidence  showing  that  the  property  belonging  to 
Grant  which  was  attached  exceeded  in  value  the  amount 
confessedly  dua  In  truth,  the  evidence  strongly  tended  to 
prove  that  it  was  not  worth  that  sum.  As  the  case  stood  at 
the  time  the  motion  for  a  nonsuit  was  made,  it  did  not  appear 
that  the  action  of  Moore  against  Grant  was  without  probable 
cause;  but  on  the  contrary,  from  the  undisputed  facts  in  evi- 
dence on  the  part  of  the  plaintiff,  the  existence  of  probable 
cause  was  shown.  The  plaintiff's  case  received  no  accession 
of  strength  from  the  testimony  subsequently  adduced,  and 
consequently  the  error  committed  by  denying  the  defendant's 
motion  for  a  nonsuit  was  not  cured. 

We  think  the  motion  for  a  nonsuit  ought  to  have  been 
granted,  and  that  having  been  denied,  and  the  cause  submitted 
to  the  jury,  the  Court  should  have  instructed  them  that  as 
there  was  no  question  upon  the  evidence  as  to  the  indebted- 
ness of  Grant  to  iloore  at  the  time  the  action  was  brought  by 
Moore  against  Grant,  in  the  sum  of  three  hundred  and  thirty- 
nine  dollars  and  eight  centi:,  the  existence  of  probable  cause 
affirmatively  appeared,  and  consequently  the  defendants  were 
entitled  to  a  verdict.      (Bulkeley  v.  Smith,  2  Duer,  274.) 

The  order  granting  a  new  trial  is  alKrnied. 

Mr.  Justice  Sanderson  expres-;e<l  no  opinion. 

By  the  Court,  Curbey,  G.  J.,  on  petition  for  rehearing. 

In  the  petition  for  a  rehearing  the  appellants'  counsel  takes 
the  ground  that  the  report  of  the  rofeixe  finding  that  when 
Moore  commenced  his  action  against  Grant  an<l  issued  the 
attachment  in  that  suit  there  was  dne  from  the  latter  to  the 
former  three  hundred  and  thirty-nine  dollars  and  eight  cents, 
was  not  a  finding  authorized  by  the  terms  of  the  stipulation. 
And  in  support  of  this  it  is  said  that  by  the  stipulation,  dated 
May  6th,  1864,  the  parties  agreed  what  the  referee  should 
pass  upon,  and  that  he  was  to  go  on  and  settle  all  matters  in 
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which  they  were  mutually  interested;  and  the  parties  agree 
that  the  duty  of  the  referee  consisted  in  finding  the  actual 
state  of  the  accounts  at  the  time  the  Btipulati(xi  was  made^ 
and  not  the  state  of  the  accounts  at  the  commencement  of  the 
action  of  Moore  against  Grant.  Be  it  so ;  and  it  then  appears 
that  the  finding  of  the  state  of  the  accounts  between  the 
parties  at  the  date  of  the  stipulation  involved  an  investigation 
of  their  condition  when  the  suit  of  Moore  against  Grant  was 
commenced.  The  report  of  the  referee  stated  in  detail  the 
condition  of  the  accounts  between  the  parties  to  the  suit  before 
him,  and  showed  that  Grant  was  indebted  to  Moore  over  three 
(hundred  dollars  when  the  attachment  was  issued.  The  con- 
dition of  the  account  at  that  time  was  a  matter  involved  in 
the  investigation  and  was  not  open  to  contradictions  on  the 
trial  of  the  suit  of  Grant  against  the  Moores.  If  the  position 
of  the  appellants'  counsel,  that  the  referee  had  nothing  to  do 
in  determining  the  issues  joined  between  the  parties  in  the 
action  of  Moore  against  Grant  was  assumed  to  be  correct, 
then  it  would  follow  as  a  matter  of  law  that  the  subject 
matter  of  that  action  has  never  been  determined,  and  conse- 
quently that  the  action  of  Grant  against  the  Moores  could  not 
be  maintained.  Before  an  action  for  malicious  prosecution 
can  be  maintained,  it  must  appear  that  the  action  alleged  to 
have  been  prosecuted  maliciously  and  without  probable  cause 
was  determined  in  favor  of  the  party  injured  by  it.  (Oortan 
V.  De  Angelis,  6  Wend.  420 ;  Variderbelt  v.  Mathias,  5  Duer, 
307 ;   McCormick  v.  Sisson,  7  Cow.  715.) 

The  stipulation  entered  into  on  the  6th  of  May,  1864,  was 
in  effect  that  the  referee  should  decide  all  matters  in  evidence 
in  relation  to  the  accounts  between  the  parties  without  refer- 
ence to  the  pleadings  as  they  then  stood,  and  that  the  plead- 
ings should  be  considered  as  amended  so  as  to  cover  the  whole 
case,  and  that  judgment  should  be  entered  in  conformity  to 
the  finding  of  the  referee  as  to  the  then  true  state  of  the 
accoimts  between  the  parties.  The  issues  joined  in  the  case 
of  Moore  against  Grant  had  been  referred  when  the  parties 
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entered  into  this  stipulation,  and  by  the  stipulation  matters 
which  were  not  embraced  in  that  issue  were  submitted  for  th(^ 
decision  of  the  referee.  The  subject  matter  of  the  controversy 
Ix'tween  the  parties  was  thus  enlarged,  and  to  that  degree 
chrnged,  and  the  judgment  reported  by  the  referee  was  differ- 
ent from  what  it  necessarily  could  have  been  had  the  investi- 
gation been  confined  to  the  matters  originally  in  issue,  assum- 
ing that  the  referee  found  the  facts  truly.  We  are  inclines! 
to  the  opinion  that  the  stipulation  so  changed  the  issues 
between  the  parties  as  to  render  the  submission  to  the  referee 
to  ascertain  what  was  the  true  state  of  the  accounts  between 
them  at  that  time  and  to  report  a  judgment  accordingly,  and 
arbitration  of  and  concerning  all  matters  in  difference  respect- 
ing the  accounts  between  the  parties  np  to  that  date. 

The  petition  for  a  rehearing  must  be  denied,  and  it  is  so 
ordered. 

Mr.  Justice  Sanderson  expressed  no  opinion. 


THE  PEOPLE  V.  JAMES  WINTERS. 

BUBQLABious  Tools  as  Bvidencb. —  Burglarious  tools,  found  in  the  possession 
of  the  defendant  soon  after  the  commission  of  the  offense,  may  be  ofFered  in 
evidence  by  the  prosecution  whenever  they  constitute  a  link  In  the  chain  of 
circumstances  which  tend  to  connect  the  defendant  with  the  particular 
burglary  charged  in  the  indictment. 

8am  K. —  Before  burglarious  tools  can  be  received  in  evidence,  it  must  be  sliowa 
that  the  burglary  charged  was  in  fact  committed,  and  that  it  was  committed 
with  the  aid  of  burglarious  tools  like  those  proposed  to  be  shown  in  evidence, 
and  that  the  defendant  was  in  the  vicinity  at  or  about  the  time  the  offense 
was  ct)mniIUed. 

A  I?iLL  OF  f:xceptions  MUST  SHOW  Kkkor. —  If  the  record,  In  an  indictment 
for  burglary,  only  shows  an  exception  to  the  exhibition  of  burglarious  tools 
In  evidence,  the  presumpiion  is  that  all  the  facts  were  proved  necessary  to 
tiitltle  them  to  be  shown  in  evidence. 

Sam»:. —  Where  the  admissibility  of  ovidence  depends  upon  the  character  of 
other  evidence,  it  will  be  presumed  on  appeal  that  such  other  evidence  was 
of  a  character  to  Justify  the  ruling  of  tlie  Court  below,  unless  the  contrary 
be  clearly  shown  by  the  bill  of  exceptions. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
Sail  Francisco, 
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The  defendant  was  indicted  for  burglary.  He  was  convicted, 
and  sentenced  to  be  imprisoned  for  the  term  of  seven  years^ 
and  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  W.  C  off  roth,  for  Appellant. 

The  proof  introduced  by  the  District  Attorney  had  no  beaiv 
ing  upon  the  crime  charged,  to  wit:  burglary.  It  would  have 
been  good  upon  a  charge  of  having  burglarious  instruments  in 
possession,  under  the  one  hundred  and  twenty-seventh  section 
of  the  Act  concerning  crimes  and  punishments.  The  State 
sought  to  convict  the  defendant  by  proof  of  his  conmiission  of 
another  crime  which  is  not  mentioned  in  the  indictment. 
{People  V.  Oameit,  ante,  622.)  This  doctrine  is  ably  and  fully 
declared  in  People  v.  Kennedy,  32  N.  Y.  141-145. 

J".  O.  McCulloughj  Attomey-Oenerdl,  for  the  People,  cited 
People  V.  Frarvk,  28  Cal.  607 ;  People  v.  Lamed,  7  N.  Y.  452 ; 
Commonwealth  v.  Williams,  2  Gushing,  585 ;  United  States  v. 
Bums,  5  McLean,  26;  and  3  Greenleaf  on  Ev.,  Sees.  15-19. 

By  the  Court,  Sandebson,  J. 

The  only  question  presented  by  the  bill  of  exceptions  in 
this  case  relates  to  the  admission  and  exhibition  as  evidence 
to  the  jury  of  certain  burglarious  tools  which  were  found  in 
the  defendant's  carpet  bag  at  the  time  of  his  arrest. 

llnrglarious  tools  found  in  the  possession  of  the  defendant 
Foon  after  the  commission  of  the  offense  may  be  offered  in  evi- 
dence whenever  they  constitute  a  link  in  the  chain  of  circum- 
stances which  tend  to  connect  the  defendant  with  the  com- 
mission of  the  particular  burglary  charged  in  the  indictment. 
But  before  they  can  be  received  it  must  be  sliown  that  the 
burglary  charged  was  in  fact  committed.  When  this  has 
been  done  nothing  remains  but  to  ascertain  who  was  the  guilty 
party;  or  in  other  words  to  connect  tlie  defendant  with  the 
burglary  thus  established.     It  rarely  happens  that  this  can  be 
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done  by  the  direct  evidence  of  witnesses  who  saw  and  recog- 
nized the  defendant  in  the  act;  hence  in  a  majority  of  cases  a 
resort  must  be  had  to  circumstantial  evidence,  and  any  cir- 
cumstances of  which  it  can  be  reasonably  affirmed  that  they 
form  links  in  a  chain  which  tends  to  connect  the  defendant  with 
the  conunission  of  the  burglary  are  competent  evidence  against 
him;  but  circumstances  of  which  this  cannot  be  affirmed  are 
not.  Hence  the  possession  of  burglarious  tools  at  or  about 
the  time  the  burglary  was  conmiitted  may  or  may  not  be  a 
material  fact  and  competent  for  the  prosecution  to  prove,  and 
ivhether  it  is  or  not  depends  necessarily  upon  the  other  cir- 
cumstances of  the  case.  In  order  to  render  it  material  there 
must  be  a  possible  and  probable  connection  between  it  and 
the  other  circumstances  given  in  evidence.  If  it  appears  from 
the  other  evidence  in  the  case  that  the  defendant  was  in  the 
vicinity  at  or  about  the  time  the  burglary  was  conmiitted  and 
that  it  was  committed  by  the  aid  of  burglarious  tools,  the 
possession  by  the  defendant,  at  or  about  that  time,  of  corre- 
sponding tools  may  be  shown,  because  by  such  evidence  it  is 
shown  that  the  defendant  had  the  means  to  conmiit  the  offense 
in  the  mode  in  which  it  was  committed  and  because  the  pos- 
session of  the  means  by  which  the  offense  was  actually  com- 
mitted is  a  circumstance  which  tends  when  other  circumstances 
do  not  oppose  but  agree  with  it,  to  connect  the  accused  with 
the  commission  of  the  offense.  But  if  it  appears  from  other 
evidence  that  the  burglary  was  not 'committed  by  means  of 
burglarious  tools,  as  where  the  burglar  has  entered  by  an  open 
door  or  window,  the  possession  of  burglarious  tools  cannot  be 
shown;  because,  so  far  as  the  case  shows,  there  is  no  connec- 
tion, probable  or  possible,  between  it  and  an  offense  confessedly 
committed  without  the  aid  of  such  tools. 

In  the  present  case  the  record  fails  to  show  satisfactorily 
by  what  means  the  entry  into  the  house  of  the  prosecutor  was 
effected.  The  record  seems  to  have  been  made  upon  the 
theory  that  the  rule  was  universal  that  the  possession  of  bur- 
glarious tools  may  be  shown  in  every  prosecution  for  burglary 
or  that  it  cannot^  and  that  the  competency  of  such  evidence 
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is  not  to  be  determined  by  the  particular  circumstances  of  the 
case,  but  entirely  by  the  legal  character  of  the  offense  charged. 
If  the  burglary  was  in  fact  committed  by  the  aid  of  tools  or 
instruments  corresponding  to  those  found  in  the  defendant's 
possession,  then  the  latter,  as  we  have  seen,  were  properly 
admitted  in  evidence  and  exhibited  to  the  jury  as  the  most 
satisfactory  method  of  proving  means  corresponding  to  those 
actually  used  in  the  commission  of  the  offense  to  have  been  in 
the  possession  of  the  defendant  at  or  about  the  time  the  offeuse 
was  committed.  But  if,  in  fact,  the  burglary  was  not  com- 
mitted by  such  means,  then  they  were  not  properly  admitted 
because  they  in  no  way  tended  to  connect  the  defendant  with 
the  burglary  in  question.  But,  as  already  stated,  what  the  facts 
in  this  respect  really  were  we  are  unable  to  satisfactorily  deter- 
mine from  the  record.  In  such  a  case  we  are  bound  to  presume 
that  the  facts  were  consistent  with  the  ruling  of  the  Court,  for 
the  party  who  alleges  error  must  show  it.  All  the  presump- 
tions of  law  are  against  hinu 
Judgment  affirmed. 


J.  W.  BRUMMAGIM,  Administratob  of  the  Estate  op 
Amelia  Moss,  deceased,  v.  J.  C.  SPENCER. 

FOBCIBLB  Entry  aud  Dbtazneb. —  The  general  terms,  "actions  of  forcible 
entry  and  detainer/'  as  employed  In  the  Constitution  of  this  State,  Include 
^    actions  for  the  unlawful  holding  over  by  tenants. 

Dbmand  bt  Landlobo  on  Tbnant  who  Fails  to  pat  Rbnt. —  If  a  tenant  holds 
oyer  after  rent  has  become  due  and  remains  unpaid  for  the  space  of  three 
days,  a  demand  by  the  landlord  of  the  payment  of  rent  and  delivery  of 
possession,  both  made  at  the  same  time,  will  enable  him  to  maintain  an 
action  for  unlawful  holding  oyer.  It  is  not  necessary  to  demand  rent,  and 
wait  three  days,  and  then  demand  possession. 

Appeal  from  the  County  Court,  Sacramento  County. 

The  plaintiff  sued,  in  the  County  Court,  as  administrator 
with  the  will  annexed  of  the  estate  of  Amelia  Moss,  deceased, 
and  alleged  in  the  complaint  that  his  testatrix  on  the  2d  day 
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of  January,  1865,  leased  to  the  defendant  a  house  and  lot  in 
the  City  of  Sacramento,  and  that  defendant  agreed  to  pay  her 
therefor  eighteen  dollars  per  month,  payable  on  the  second  day 
of  each  month,  in  advance,  and  that  defendant  had  failed  to 
pay  the  rent  which  fell  due  on  the  2d  days  of  July,  August, 
September,  October,  and  November,  and  that  on  the  7th  day 
of  November,  1865,  he  demanded  of  defendant,  in  writing,  that 
he  deli\er  him  possession  of  the  house  and  lot,  and  that  he 
pay  the  rent  then  due.  It  was  also  averred  that  plaintiffs 
testatrix  departed  this  life  April  7th,  1865. 

The  defendant  demurred  to  the  complaint,  because  the 
Court  had  no  jurisdiction  of  the  subject  matter  of  the  action, 
it  being  an  action  for  the  recovery  of  the  possession  of  real 
property,  and  because  a  demand  for  possession  of  the  demised 
premises  was  not  made  three  days  after  the  demand  for  pay- 
ment of  the  rent. 

The  Court  sustained  the  demurrer,  and  the  plaintiff  declin- 
ing to  amend,  gave  judgment  for  defendant.  Plaintiff  appealed 
from  the  judgment. 

Charles  A.  Tuttle,  for  Appellant. 

JRobinson  &  Dunlap,  for  Respondent 

By  the  Court,  Rhodes,  J. 

The  first  ground  of  the  defendant's  demuurrer  is  fully  an- 
swered by  the  case  of  Gavlfield  v.  Stevens^  28  Cal.  118.  In 
that  case  we  held  that  the  general  terms  —  "  actions  of  forcible 
entry  and  detainer ''  —  as  employed  in  the  Constitution  of  this 
State,  included  actions  for  the  unlawful  holding  over  by  ten- 
ants, and  that  jurisdiction  of  those  actions  was  committed  by 
the  Constitution  to  the  County  Courts. 

The  only  remaining  ground  that  requires  attention,  is  that 
the  plaintiff  does  not  allege  a  demand  of  the  rent,  previous  to 
the  making  of  the  demand  for  the  surrender  of  the  possession 
of  the  premises.  The  Act  of  1863,  concerning  forcible  entries 
and  unlawful  detainers,  (Stats.  1863,  p.  562)  differs  in  some 
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respects  from  the  earlier  Acts  upon  the  same  subject  Under 
those  Acts,  it  was  requisite  to  make  a  demand  of  the  rent, 
and,  after  the  expiration  of  three  days,  the  rent  remaining 
unpaid,  to  demand  the  delivery  of  the  possession  of  the  prem- 
ises, and  the  failure  of  the  tenant  to  pay  the  rent  within  three 
days  after  the  demand  of  the  possession  of  the  premises,  worked 
a  forfeiture  of  the  estate  of  the  tenant  By  the  amendatory 
Act  of  1862  (Stats.  1862,  p.  420)  a  clause  was  added  to  sec- 
tion thirteen,  the  object  of  which  was  to  avoid  the  strictness 
required  at  common  law,  as  to  the  time  and  place  of  making 
the  demand  of  rent,  and  the  amount  of  rent  to  be  demanded, 
in  order  to  work  a  forfeiture;  but  it  was  still  necessary  to 
demand  the  rent,  and  after  the  expiration  of  three  days  there- 
from, to  demand  the  possession,  and  the  tenant  th^i  had  three 
days  further  time  in  which  to  pay  the  rent,  to  save  the  fo]> 
feiture. 

The  third  section  of  the  Act  of  1863  declares  it  to  be  unlaw- 
ful for  the  tenant  to  hold  over  the  lands  after  any  rent  has 
become  due  and  remains  unpaid  for  the  space  of  Ihree  days; 
and  section  four  prescribes  that  if  the  landlord  shall  make  a 
demand  in  writing  of  the  tenant  after  the  rent  has  become  due^ 
that  he  deliver  the  possession  of  the  premises,  aiid  the  tenant 
shall  refuse  or  neglect  for  the  space  of  three  days  to  pay  the 
rent  or  quit  the  possession,  the  tenant  "  shall  be  deemed  guilty 
of  an  unlawful  detainer."  The  intent  of  the  statute,  as  gath- 
ered from  sections  three  and  four,  in  case  of  non-payment  of 
rent,  was  to  make  the  failure  of  the  tenant  to  pay  the  rent 
within  the  space  of  three  days  after  a  demand  of  the  possession 
of  the  leased  premises,  because  of  the  rent  being  unpaid,  ope- 
rate as  a  forfeiture  of  the  estate  of  the  tenant  The  declara- 
tion of  the  statute,  that  in  such  case  the  tenant  shall  be  deemed 
guilty  of  an  unlawful  detainer,  necessarily  implies  a  forfeiture 
of  his  estate  in  the  leased  premises.  Neither  of  those  sections 
require  that  a  demand  of  the  rent  shall  be  made  previous  to 
the  demand  of  the  possession  of  the  premises. 

The  Act  of  1863,  after  having  provided  for  a  forfeiture,  as 
we  have  seen,  retained  the  clause  we  have  mentioned  as  added 
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to  section  thirteen  by  the  amendatory  Act  of  1862,  and  it 
forms  section  five  of  the  Act  of  1863.  Without  that  section, 
there  would  be  no  difficulty  in  holding  that  a  demand  of  the 
rent  was  unnecessary;  but  the  section  must  be  read  in  con- 
nection with  the  other  sections  bearing  upon  the  same  subject 
matter,  and  be  so  construed,  if  possible,  as  to  make  the  several 
provisions  harmonize,  and  avoid  a  seeming  inconsistency.  Un- 
less the  section  is  disregarded  entirely,  we  must  hold  that  the 
rent  should  be  demanded,  for  the  provision  that  it  shall  not  be 
necessary,  in  order  to  work  a  forfeiture,  to  make  the  demand 
on  the  day  the  rent  becomes  due,  but  that  it  may  be  made  at 
any  time  within  a  year  thereafter,  and  for  the  amount  then 
duo  and  unpaid,  and  that  it  may  be  made  of  the  tenant  in 
person  elsewhere  than  on  the  premises,  necessarily  implies  that 
la  demand  of  the  rent  must  be  made  before  the  landlord  can 
proceed  against  the  tenant  as  for  a  forfeiture.  The  demand  of 
the  rent  must  accompany  or  precede  the  demand  of  the  pos- 
session. It  would  be  useless  after  that  time,  for  the  tenant  is 
required  to  pay  the  rent  within  the  three  days  ensuing  the 
demand  of  the  possession,  in  order  to  save  the  forfeiture.  We 
cannot  hold  that  it  must  precede  the  demand  of  the  possession 
either  three  days,  as  contended  for  by  the  defendant,  or  any 
other  time,  for  the  statute  has  not  so  provided,  either  expressly 
or  by  implication.  We  are,  therefore,  of  the  opinion  that  a 
demand  of  the  rent,  made  at  the  time  of  making  the  demand 
of  the  possession  of  the  premises,  is  a  sufficient  compliance 
with  the  requirements  of  the  statute. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  overrule  the  demurrer. 


JACOB  P.  LEESE  v.  WILLIAM  S.  CLAEK  et  aU. 

Obdbb  to  compel  Shebift  to  bzbcutb  Wbit  of  Restitution. —  At  the  hear- 
ing, under  an  order  for  the  Sheriff  to  show  cause  why  an  order  should  not 
he  made  requiring  him  to  proceed  and  execute  a  writ  of  habere  faciae  pos- 
$es»ionem,  the  hurden  is  cast  upon  the  Sheriff  of  establishing  affirmatively 
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the  matters  which  he  alleges  as  an  excuse  for  refusing  to  serve  the  writ. 
(Foffarty  t.  8park9,  22  Cal.  142,  referred  to  in  this  connection.) 

Affidavits  usid  on  ▲  Motion. —  At  the  hearing  of  a  motion  tried  on  affi- 
davits, if  a  copy  of  a  deed  under  the  control  of  the  party  relying  upon  It,  to 
which  there  Is  a  suhscribing  witness,  is  attached  to  an  affidavit,  and  the 
party  presenting  the  affidavit  refuses  to  produce  the  original  deed  upon  the 
demand  of  his  adversary,  and  shows  no  excuse  therefor,  the  copy  of  the 
deed  is  entitled  to  no  weight  as  evidence. 

Who  8H0I7LD  BB  Rbuovid  undzb  a  Writ  or  Possession. —  Prima  facie,  all 
who  come  into  possession  of  land  after  an  action  is  brought  to  recover  pos- 
session of  it  must  go  out,  if  the  plalntlif  recover  and  a  writ  of  habere  faoiae 
poeeeasionem  Is  issued,  for  the  presumption  is,  nothing  appearing  to  the 
contrary,  that  they  came  in  under  the  defendant. 

BirrECT  OF  Sbbvicb  of  Wbit  of  Bsbtitution. —  A  person  found  in  possession 
of  land,  and  turned  out  under  a  writ  of  habere  facias  poaeeesionem,  if  he  was 
not  a  party  to  the  suit,  la  not  prejudiced  In  his  title,  if  he  haa  any  antedat- 
ing the  suit 

Appeal  from  the  District  Court,  Fourfli  Judicial  District, 
City  and  County  of  San  Franciso). 

The  case  of  Leese  v.  William  8.  Clark,  in  which  the  writ  of 
possession  referred  to  in  this  case  was  issued,  will  be  found 
reported  in  18  Cal.  535;  20  Id.  387;  and  28  Id.  26.  After 
the  decision  reported  in  the  28  Cal.,  the  remittitur  was  filed  in 
the  Court  below,  and  a  writ  of  possession  was  placed  in  tho 
hands  of  Henry  L,  Davis,  the  Sheriff  of  ithe  City  and  County 
of  San  FranciscOb 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B,  8.  BroohSj  for  Appellant,  argued  that  the  facts  showed 
that  William  S.  Clark  and  John  Clark  were  colluding  together 
to  defraud  plaintiff  of  the  fruits  of  his  judgment 

Clarke  &  Carpeniier,  for  Respondent,  argued  that  the  facts, 
showed  that  neither  John  Clark  or  his  tenants  were  holding 
imder  or  in  privity  with  William  S.  Clark,  and  that  they  were 
in  possession  before  the  commencement  of  the  suit,  and  that 
they  were  not  bound  by  the  judgment,  and  cited  Fogarty  v. 
Spa^-ks,  22  Cal.  142. 
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Judgment  for  possession  of  a  lot  in  San  Francisco  having 
been  recovered  by  plaintiff  after  a  litigation  extending  through 
a  period  of  about  eight  years,  a  writ  of  possession  was  placed 
in  the  hands  of  the  Sheriff  to  be  executed.  The  Sheriff  found 
some  parties  in  possession  claiming  to  be  tenants  of  John 
Clark,  a  brother  of  defendant,  William  S.  Clark.  JTeither 
John  Clark,  nor  the  parties  in  possession  at  the  time  the 
Sheriff  went  to  execute  the  writ,  claiming  to  be  his  tenants^ 
were  parties  to  the  action.  Upon  a  claim  being  made  that 
John  Clark  was  in  possession  at  the  time  of  the  commenco- 
ment  of  the  suit,  the  Sheriff  declined  to  execute  the  writ. 
The  plaintiff,  upon  affidavit  filed,  obtained  an  order  upon  the 
Sheriff  to  show  cause  why  an  order  should  not  be  made 
requiring  him  to  proceed  according  to  the  exigencies  of  the 
writ.  Affidavits  were  filed  on  the  part  of  the  Sheriff,  and 
coimter  affidavits  on  the  part  of  the  plaintiff  upon  the  ques- 
tion of  the  possession  and  title  of  John  Clark  at  the  time  of 
the  corajnencement  of  the  suit,  and  the  Court,  after  consid- 
eration of  the  matter,  held  that  sufficient  cause  had  been  shoAvn, 
and  discharged  the  order.  The  appeal  is  from  the  order  dis- 
charging said  order  to  show  cause. 

Sheriff  must  show  affirmatively  an  excuse  for  not  serving  a  writ. 

Upon  the  hearing  under  the  order  to  show  cause,  the  bur- 
den of  showing  that  the  parties  now  in  possession,  or  those 
under  whom  they  claim,  were  in  possession  at  the  time  of  the 
institution  of  the  suit  in  which  the  writ  issued  was  upon  the 
Sheriff.  The  Court  below  seems  to  have  been  of  a  different 
opinion,  and  there  are  some  expressions  in  the  case  of  Fogarty 
V.  Sparks,  22  Cal.  142,  that  tend  to  give  countenance  to  that 
view,  but  we  think  the  cortrect  rule  to  be  as  stated. 

The  question  arises  between  the  plaintiff  and  the  Sheriff. 
The  plaintiff  has  a  judgment  for  possession,  and  the  writ 
directs  the  Sheriff  to  put  the  plaintiff  in  possession  of  the 
premises.     Upon  the  face  of  the  writ  no  exception  is  made. 
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Having  failed  to  obey  its  comraands,  the  Sheriff  is  called  upon 
to  show  cause;  and  for  cause  alleges,  upon  information  and 
belief,  that  the  parties  in  possession  were  in  possession  at  the 
time  of  the  institution  of  the  suit,  and,  not  having  been  made 
parties,  that  they  are  not  affected  by  the  judgment.  The 
matter  of  excuse  is  affirmative  matter,  and  must  be  affirma- 
tively established  by  the  party  averring  it. 

Proof  as  to  being  in  possession  before  suit  commenced. 

We  come  now  to  the  question:  Was  it  shown  by  proof 
reasonably  satisfactory,  that  the  parties  in  possession,  or  those 
under  whom  they  entered,  were  in  possession  at  the  time  of 
the  commencement  of  the  suit  ?  The  inquiry  is  only  for  the 
purpose  of  ascertaining  whether  the  parties  stand  in  such  a 
relation  to  the  land  that  they  must  go  out  under  the  writ. 
The  ultimate  title  or  rights  of  the  parties  are  not  to  be  deter- 
mined in  this  proceeding.  The  hearing  was  upon  the  record 
and  affidavits,  and  the  affidavits  are  all  in  the  transcript 
John  Clark  is  not  a  formal  party  to  the  motion,  but  the  party 
claiming  to  be  his  agent,  and  several  others  in  possession 
claiming  to  be  his  tenants,  make  the  affidavits  on  behalf  of 
the  Sheriff,  and  the  proceeding  is  evidently  carried  on  in  the 
name  of  the  officer  by  the  parties  in  interest  The  suit  in 
which  the  writ  issued  was  commenced  August  6,  1858.  On 
the  11th  of  February,  1861  —  some  two  and  a  half  years  after- 
ward—  the  defendant,  William  S.  Clark,  executed  a  convey- 
ance of  the  premises  in  question  to  said  John  Clark,  which 
deed  was  recorded  on  the  24th  of  ^  May  of  the  same  year. 
Thomas  Drum,  F.  Putzman  and  John  Eden  state  in  their 
affidavits  that  they  are  now  and  have  been  for  some  years  in 
possession  of  the  premises  as  tenants  of  John  Clark,  paying 
rent  to  him  through  his  agent;  but  neither  of  them  pretends 
that  he  was  in  possession,  nor  does  it  appear  that  any  person 
now  occupying  the  premises  was  in  possession  at  or  prior  to 
the  date  of  the  said  deed  from  William  S.  to  John  Clark, 
February  11th,  1861.  Nor  do  they  profess  to  know  anythiiij; 
about  the  possession  at  the  date  of  the  commencement  of  the 
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action.  These  affidavits,  therefore,  shed  no  light  on  the  ques- 
tion, as  they  are  entirely  consistent  with  the  conveyance  of 
February  11th,  1861,  and  with  the  theory  of  the  plaintiff  that 
these  parties  entered  under  it. 

The  only  evidence  t-ending  in  any  respect  to  show  that 
John  Clark  was  in  possession  at  the  time  of  the  commence- 
ment of  the  action  is  the  affidavit  of  Abner  Sedgley,  and  that 
in  very  general  terms  states  his  conclusions  rather  than  facts, 
and  is  vague  and  evasive  to  such  a  d^ree  as  to  entitle  it  to 
but  little  consideration,  especially  when  taken  in  connection 
with  evidence  appearing  in  the  record  of  a  rebutting  tendency. 
John  Clark  was  not  in  the  State  at  the  time  of  the  commence- 
ment of  the  suit,  and,  so  far  as  shown  in  the  record,  he  had 
never  been  in  the  State.  He  was,  consequently,  not  personally 
in  possession  at  any  time.  But  Sedgley  states,  substantially, 
that  prior  to  August  1st,  1858,  while  defendant,  William  S. 
Clark,  was  in  possession,  John  Clark  authorized  and  directed 
deponent  (Sedgley)  to  receive,  as  his  agent,  from  said  William 
S.  Clark,  a  deed  for  and  possession  under  and  through  the 
same  of  the  premises  in  question,  and  that  on  said  first 
day  of  August,  1858,  (six  days  before  the  commencement  of 
the  suit,)  said  William  S.  Clark  executed  and  delivered  to 
deponent  for,  and  as  the  agent  of  John  Clark,  a  deed  of  con- 
veyance of  said  premises,  and  on  the  same  day  went  with 
deponent  and  placed  him  in  possession  as  the  agent  of  said 
Jolin  Clark;  and  that  from  said  first  day  of  August,  1858,  u]) 
to  the  present  time,  the  said  John  Clark,  by  and  through  his 
agents  and  tenants,  has  continually  been  in  possession.  A 
copy  of  the  alleged  deed,  not  acknowledged  or  recorded,  but 
purporting  to  be  witnessed  by  a  well  known  party  who 
resides  in  San  Francisco,  and  can  at  all  times  be  readily  pro- 
duced as  a  witness  when  required,  was  annexed  to  the  affidavit. 
It  does  not  appear  whether  the  alleged  authority  was  in 
writing  or  not;  but  as  John  Clark  was  never  in  the  State,  it 
probably  was,  if  any  such  existed.  The  plaintiff's  counsel 
objected  to  the  reading  of  the  said  copy  annexed  to  the  affi- 
davit  on   the  ground  that   it  is   incompetent,   and   that   the 
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original  should  be  produced  and  proved  by  the  subscribing 
witness.  Also  to  the  affidavit  as  evidence  of  authority  to  re- 
ceive the  deed  and  possession  on  behalf  of  John  Clark  with- 
out producing  the  power  of  attorney.  The  Court  then  ordered 
the  hearing  to  be  suspended  till  two  o^clock  to  enable  the  op- 
posing party  to  produce  the  deed,  subscribing  witness  and  power 
of  attorney.  At  the  appointed  hour  said  party,  by  his  attorney, 
"refused  to  produce  either  the  said  original  deed  or  subscrib- 
ing witness  thereto,  or  the  power  from  John  Clark  to  Sedgley." 
The  affidavit  was  then  read  under  objection  and  exception  on  the 
part  of  plaintiff,  and  this  ruling  is  assigned  as  error.  The 
hearing  was  on  affidavits,  and  we  cannot  say  that  the  Court  was 
authorized  to  strike  out  any  part  of  the  affidavit  But  clearly 
the  copy  of  the  deed,  under  the  circumstances  disclosed,  is 
entitled  to  no  weight  whatever,  and  the  refusal  to  produce  the 
original  when  called  upon  to  do  so,  without  any  excuse  what- 
ever, tends  strongly  to  weaken  the  statement  in  the  affidavit 
relating  to  it  If  any  such  deed  existed  it  must  have  been  under 
the  control  of  Sedgley,  or  he  could  not  have  furnished  a  copy. 
It  is  a  remarkable  circumstance  that  such  a  deed  should  have 
boon  made  just  six  days  before  the  commencement  of  the  suit, 
and  have  remained  unproved  and  unrecorded  during  the  pro- 
tracted litigation  of  eight  years  between  plaintiff  and  William 
S.  Clark,  the  brother  of  the  grantee,  while  another  conveyance 
of  the  same  land  made  by  the  same  William  S.  to  the  same 
John  Clark,  executed  several  years  after,  should  have  been 
promptly  recorded.  And  it  is  still  more  remarkable,  that  a 
copy  should  be  put  forward,  and  the  original  withheld  when 
called  for,  where  a  matter  of  so  much  importance  to  the  grantee 
was  in  issue.  Those  circumstances  must  be  regarded  as  highly 
significant. 

On  the  question  of  title  and  possession,  the  said  William  S. 
Clark,  on  various  occasions  subsequent  to  the  6th  day  of 
August,  1858,  in  judicial  proceedings,  in  answers  and  affida- 
vits filed  in  this  suit,  and  in  another  suit  relating  to  the  same 
subject  matter^  deposed  imder  oath  that  he  was  both  seized. 
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and,  that  he  was  in  the  possession  of  the  lands  in  question  at, 
and  subsequent  to,  the  time  of  the  commencement  of  this 
suit,  and  in  other  afBdavits  that  he  sold  his  interest  therein  on 
the  11th  day  of  February,  1861,  and  delivered  possession  to 
the  purchasers,  evidently  in  said  affidavits  referring  to  the  said 
conveyance  of  that  date  to  said  John  Clark.  So  also  affidavits 
of  a  similar  tenor  were  made  in  the  course  of  those  proceed- 
ings by  other  parties,  and  they  were  introduced  by  the  plain- 
tiff on  the  hearing.  These  numerous  affidavits  are  plainly 
inconsistent  with  any  possession  in  John  Clark  during  those 
times.  The  affidavit  of  Sedgley  does  not  give  the  names  of 
any  of  the  tenants  who  occupied  under  said  John  Clark,  or 
particular  facts  relating  to  possession  in  any  form  which  would 
enable  the  plaintiff  to  controvert  them,  but  it  deals  in  loose 
and  general  terms,  and  in  the  quaint  but  expressive  language 
of  Lord  Coke,  "  fraud  lurketh  in  generalities.'*  There  may  be 
no  fraud,  but  if  not,  it  is  the  misfortune  of  the  claimant,  that 
his  facts  are  not  more  distinctly  presented.  Sedgley  also 
states,  that,  "on  said  first  day  of  August,  1858,  deponent 
caused  an  occupant  previously  under  said  William  S.  Clark, 
then  having  certain  goods  stored  upon  and  using  a  portion  of 
said  premises,  to  be  notified  of  such  change  of  ownership.'* 
There  was,  then,  on  that  day  an  occupant  of  the  premises 
under  William  S.  Clark,  but  he  does  not  inform  us  who  he 
was.  He  was  not  turned  out  of  possession,  but  "notified  of 
said  change  of  ownership"  and  thereby  became  the  tenant  of 
John  Clark.  On  the  sixth  this  suit  was  commenced,  and  James 
Spear  and  many  others  were  made  defendants.  William  S. 
Clark  answered,  admitting  his  possession,  and  Spear  answered 
admitting  his  possession,  and  claiming  to  be  rightfully  in  pos- 
session as  tenant  of  William  S.  Clark.  Mr.  Sedgley  says  there 
was  an  occupant  on  the  first,  who  was  notified  of  the  change 
of  title.  Was  it  Spear,  who  was  thus  notified,  and  who  thereby 
became  the  tenant  of  John  Clark?  If  so,  he  was  served.  If 
not  Spear,  why  not  say  so?  Sedgley  does  not  negative  the 
idea  that  it  was  Spear,  or  inform  us  who  the  occupant  was, 
and  there  is  reason  to  believe  from  other  evidence  that  Spear 
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was  the  man.  Clearly  John  Clark  was  not  personally  in  pos- 
session on  the  6th  of  August,  1858,  nor  is  the  name  of  any 
tenant  given  who  is  claimjed  to  have  been  in  possession  on  that 
day  —  nor  is  any  fact  distinctly  stated  from  which  we  can  see 
that  anybody  named  not  a  party  to  the  suit  and  served,  was 
actually  in  possession  under  John  Clark  on  that  day,  while 
the  whole  course  of  the  proceedings  in  the  suit,  and  other 
facts  and  evidence  appearing  in  the  record,  are  inconsistent 
with  the  idea  of  any  possotj^ion  by  him  or  on  his  behalf  at  the 
date  of  the  commencement  of  the  action.  A  more  minute 
analysis  of  the  affidavit  of  Sedgley  and  comparison  with  othei 
portions  of  the  record  might  bo  made,  butj  without  pursuing 
the  subject  further,  it  is  sufficient  to  say,  that  it  is  loose,  vague 
and  evasive,  stating  inferences  rather  than  facts,  and  entirely 
unpatisfactory,  while  it  is  inconsistent  with  much  that  other- 
wise appears  in  the  record. 

Who  must  go  out  on  service  of  writ  of  habere  facias 
possessionem. 

All  the  parties  shown  by  the  record  to  have  been  in  posses- 
sion at  the  date  of  the  issuing  of  the  writ  entered  long  after 
tiie  commencement  of  the  suit,  and,  as  we  said  in  Long  v. 
Neville  J  "  prim^  facie  all  who  come  into  possession  after  action 
brought  must  go  out^  for  the  presumption  is,  nothing  to  the 
contrary  appearing,  that  they  came  in  under  the  defendant." 
This  presumption  is  not  overthrown  by  showing  that  they 
came  in  as  tenants  of  John  Clark,  without  sho\ving  affirma- 
tively that  John  Clark  also  came  in  before  suit  brought,  or  at 
least  that  he  has  come  in  under  a  title  adverse  to  that  of  the 
plaintiff,  not  in  collusion  with  him,  and  under  such  circum- 
stances as  would  entitle  him  to  the  protection  of  the  Court, 
on  a  proper  application,  against  the  writ.  There  is  nothing 
here  inconsistent  mth  the  case  of  Watson  v.  Dowling,  26  Cal. 
125,  cited  by  the  Court  below.  In  that  case.  Bowling's 
interest  in  the  premises  had  been  sold  under  execution,  and 
the  plaintiff  claimed  under  the  Sheriff's  sale.  He  took  such 
interest  as  Dowling  had,  which  was  only  an  undivided  third, 
Dowling  being  tenant  in  common  with  other  parties.     Under 
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the  writ  issued,  not  only  Dowling,  but  his  co-tenant  was  dis- 
possoised,  and  the  co-tenant  applied  to  be  restored  to  the 
jK>ssession  of  his  undivided  interest,  and  on  the  hearing  of  the 
motion  his  title  was  clearly  shown,  and  it  antedated  the  Sher- 
iff's sale  and  commencement  of  the  suit  to  eject  Dowling. 
The  Court,  by  virtue  of  its  authority  to  control  its  process, 
restored  the  co-tenant  to  the  possession.  But  in.  this  case  no 
legal  evidence  of  any  kind  has  been  presented  to  show  an 
adverse  title  in  the  occupants,  or  in  John  Clark,  under  whom 
they  claim,  antedating  the  institution  of  the  suit,  w^hile  it  is 
admitted  that  John  Clark  received  and  put  on  record  a  con- 
veyance from  the  defendant  William  S.  Clark,  made  long  sub- 
sequent to  the  commencement  of  the  suit  It  is  tnie,  that  an 
explanation  is  attempted  to  be  given  of  the  objects  for  which 
this  deed  was  given,  but  this  explanation,  when  talcen  in  con- 
nection with  other  evidence  tending  to  show  that  the  reason 
given  had  no  foundation  in  fact,  and  with  other  suspicious 
facts  in  the  case,  is  entirely  unsatisfactory. 

It  seems  apparent  to  us  from  the  record  as  now  presented, 
that  this  is  a  bald  attempt,  not  by  the  Sheriff,  who  is  only  the 
nominal  party  to  this  proceeding,  and  is  acting  in  such  a  man- 
ner only  as  to  protect  himself,  but  by  the  party  who  has  been 
so  long  litigating  the  suit  in  collusion  with  the  present  claim- 
ant, to  deprive  the  plaintiff  of  the  fruits  of  his  judgment.  If 
this  be  not  so,  the  proper  evidence  of  the  claimant's  rights  has 
been  withheld,  and  they  must  be  vindicated  and  his  good  faitt 
shown  in  a  proper  suit.  His  title,  if  he  has  any  antedating 
the  commencement  of  the  suit,  will  not  be  prejudiced  by  this 
proceeding.  But  however  this  may  be,  the  fruits  of  a  suc- 
cessful litigation  cannot  be  wrested  from  the  prevailing  party, 
and  the  process  of  the  Courts  evaded  upon  a  mere  claim  set 
up  under  suspicious  circumstances,  resting  upon  affida\'its 
alone,  unless  the  case  made  by  that  kind  of  proof  is  reasonably 
satisfactory. 

On  the  case  as  now  presented  we  are  clearly  of  the  opinion 
that  no  sufficient  cause  was  shown  for  not  executing  the*  pro* 
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cess  of  the  Courts  and  that  the  order  appealed  from  is  erro- 
iieoiis. 

Order  discharging  the  order  to  show  cause  reversed,  and 
the  District  Court  directed  to  enter  an  order  directing  the 
Sheriff  to  execute  its  process. 


J.  H.  COGHILL  &  CO.  v.  SAMUEL  MAKKS,  and  JOHN 
GROSS,  AssiGiraE  OF  RoBT.  Mabes^  Intebvbnob. 

Right  to  intbryrns  in  a.  Suit  wwbsm  Psopbstt  ib  Attachbd. —  Where  a 
subsequent  attaching  creditor  has  his  attachment  levied  on  the  property 
previously  levied  on  by  a  prior  attaching  creditor,  he  is  entitled  to  Inter- 
vene In  the  action  between  the  first  attaching  creditor  and  the  defendant,  If 
the  first  attachment  was  fraudulently  procured,  and  the  common  debtor  has 
not  sufficient  property  to  pay  both  claims. 

EviDBNCE  to  show  Right  TO  INTBBVBNB. —  Where  a  subsequent  attaching 
creditor  intervenes  In  the  suit  between  a  prior  attaching  creditor  and  the 
common  debtor,  and  no  question  is  raised  as  to  the  honesty  of  his  debt,  hta 
judgment  against  the  common  debtor  is  admissible  In  evidence  to  show  that 
the  common  debtor  owed  him,  and  is  decisive  of  the  question. 

POBTPONEMBNT  OF   LiBN   OF   PRIOB   ATTACHMENT   ON    GBOUND   OF    FRAUD. —  Where 

a  subsequent  attaching  creditor  intervenes  to  set  aside  a  prior  attachment 
on  the  ground  of  fraud.  If  the  Court  finds  that  a  portioc  only  of  the  debt 
on  which  the  prior  attachment  Issued  was  fraudulent,  the  Hen  of  the  prior 
attachment  should  be  postponed  only  as  to  that  portion  of  the  debt  which 
was  fraudulent. 

Commencing  an  Attachment  Suit  bbfobb  Debt  is  Dub. —  If  the  debt  on 
which  an  attachment  was  issued  was  not  due  when  the  suit  was  commenced, 
a  subsequent  attaching  credl'tor  cannot  by  intervention  postpone  the  lien  of 
the  first  attachment  to  his  own,  unless  the  plaintiffs  in  the  first  action 
fraudulently  commenced  their  action. 

New  Trial  on  Ground  of  Surprisb. —  Where  a  defendant,  whose  property  has 
been  attached,  files  an  evasive  answer  under  oath,  which  admits  the  In- 
debtedness sued  on,  and  then,  on  a  trial  between  an  intervener,  a  subsequent 
attaching  creditor,  and  the  plaintiff,  without  intimating  that  he  would  do 
so,  testifies  that  the  debt  was  not  due,  it  Is  sufficient  cause  for  a  new  trial 
on  the  ground  of  surprise. 

Order  granting  a  New  Trial. —  An  order  granting  a  new  trial  does  not  stand 
or  fall  upon  the  reasons  which  the  Court  making  the  order  assigned  for  it, 
but  upon  all  the  facts  in  the  record. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
San  Joaquin  County. 
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J.  H.  Coghill  &  Co.  commenced  an  action  against  Samuel 
Marks  to  recover  judgment  for  nine  hundred  and  eleven  dol- 
lars and  sixty-four  cents,  for  goods^  wares,  and  merchandise 
alleged  to  have  been  sold  by  them  to  the  defendant,  and  pro- 
cured an  attachment  to  issue,  by  virtue  of  which  the  defend- 
ant's property  was  attached.  Afterwards  Robert  Marks  com- 
menced an  action  against  the  same  defendant,  and  attached 
the  same  property,  and  recovered  judgment  by  default  for 
eleven  hundred  and  ninety-one  dollars  and  ninety-three  cents. 
The  defendant  filed  an  evasive  answer  under  oath  in  the  case 
of  Coghill  &  Co.,  admitting  the  indebtedness  charged  in  the 
complaint  Robert  Marks  assigned  his  judgment  to  John 
Gross.  When  the  case  of  Coghill  &  Co.  was  called  for  trial 
the  Court  on  motion  of  plaintiffs  struck  out  the  answer  and 
ordered  judgment  for  plaintiffs,  when  Gross  moved  the  Court 
to  set  aside  the  order  for  judgment  and  for  leave  to  intervene. 
The  Court  granted  the  motion,  and  Gross  filed  a  petition  of 
intervention,  alleging  that  the  attachment  of  Coghill  &  Co.  was 
fraudulently  levied  with  the  design  of  injuring  Samuel  Marks' 
credit,  and  that  it  was  procured  upon  a  false  affidavit,  and 
that  in  truth  the  defendant  did  not  owe  Coghill  &  Co.  but  four 
hundred  and  twenty-five  dollars  when  their  suit  was  com- 
menced. On  the  trial  in  the  intervention  case,  Gross,  to  prove 
that  he  was  a  creditor  of  Samuel  Marks,  offered  in  evidence 
the  judgment  and  judgment  roll  in  the  case  of  Robert  Marks  v. 
Samuel  Marks.  The  plaintiff  objected  on  the  ground  that  as 
between  the  plaintiffs  and  intervener  the  judgment  was  not 
competent  evidence  of  indebtedness  from  Samuel  to  Robert 
Marks.  The  Court  overruled  the  objection.  The  intervener 
offered  no  other  evidence  of  the  indebtedness  from  Samuel 
Marks  to  Robert  Marks. 

The  Court  found  as  a  fact  that  the  plaintiffs  had  under 
attachment  sufficient  of  Samuel  Marks'  property  to  pay  their 
debt,  and  gave  plaintiff  judgment  against  him  for  nine  hun- 
dred and  eleven  dollars  and  sixty-four  cents,  but  also  found 
that  at  the  time  plaintiffs  commenced  their  action  part  of  their 
demand,    to   wit:    four   hundred    and   sixty-five   dollars   and 
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eighty-five  cents,  was  not  due,  because  a  credit  of  sixty  days 
had  been  given  for  the  goods,  and  the  credit  had  not  yet 
expired  as  to  that  amount,  and  for  that  reason  adjudged  that 
the  intervenor  was  entitled  to  have  his  judgment  first  satisfied 
out  of  the  goods  attached. 

On  motion  of  plaintiffs,  the  Court  granted  a  new  trial,  and 
assigned  as  a  reason  therefor  that  it  had  erred  in  admitting  in 
evidence  the  judgment  of  Robert  Marks  against  Samuel  Marks. 

The  intervenor  appealed  from  the  order  granting  a  new 
trial. 

Tyler  A  Cohb,  for  Appellant. 

Section  one  hundred  and  ninety-six  of  the  Civil  Practice 
Act,  as  amended  in  1863,  requires  the  Court  or  Judge,  in 
granting  or  refusing  a  new  trial,  to  "state  in  writing  the 
grounds  upon  which  the  same  is  granted  or  refused." 

The  unquestionable  object  of  this  amendment,  as  well  as 
the  several  late  amendments  to  section  one  hundred  and 
ninety-five.  Practice  Act,  is  to  compel  the  Courts  below  and 
suitors  to  specify  fully  the  errors  for  which  an  appeal  might 
be  taken,  and  which,  if  taken,  should  be  alone  examined  in 
the  appellate  Court.  (25  Cal.  59,  Walls,  Admimstraior  v* 
Preston;  lb.  478,  Hutton  v.  Reed  et  al.) 

In  the  case  at  bar  the  District  Judge,  desiring  to  conform 
to  the  requirements  of  section  one  hundred  and  ninety-six, 
states  in  writing  his  grounds  for  granting  a  new  trial  in  the 
case.  Taking  this  view,  the  appellant  contends  that  the  only 
question  open  for  examination  upon  this  appeal  is,  whether 
the  Court  erred  in  granting  a  new  trial  upon  the  grounds 
named. 

No  point  was  made  as  to  the  regularity  of  the  judgment 
of  Robert  Marks  v.  Samuel  Marks,  but  the  objection  went  to 
the  effect  of  the  same  as  prima  fa^ie  evidence.  The  inter- 
venor never  pretended  that  the  plaintiffs  might  not  attack  the 
judgment  in  question  upon  any  proper  ground.  The  inter- 
venor ought  to  prove  his  allegation  that  he  was  a  judgment 
creditor. 
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In  the  case  at  bar  the  intervener  by  virtue  of  his  judgment 
claimed  a  lien  upon  the  attached  property  prior  to,  and  to 
the  exclusion  of  the  plaintiffs.  Both  were  creditors  seeking 
their  rights.  "When  the  contest  is  between  creditors,"  says 
Mr.  Justice  Burnett,  in  Dixey  v.  Pollock,  8  Cal.  573,  "  all  the 
equities  are  in  favor  of  tlie  most  diligtnt.  The  subsequent 
execution  or  attachment  creditor  can  claim  no  equitable  relief. 
If  the  proceedings  of  the  prior  creditor  are  not  void  but  void- 
able, the  defendant'  can  alone  object.  (9  Miss.  397;  21 
Bailey,  214.)"  In  Dixey  v.  Pollock  one  creditor  claimed  that 
another  creditor,  who  had  attached  before  him,  but  whose  pro- 
ceedings were  irregular  in  procuring  the  attachment,  should 
be  postponed  to  him  on  account  of  the  irregularity.  But  the 
Court  held  otherwise,  and  used  the  language  above  quoted. 

J.  B.  Hall,  for  Respondents. 

It  has  been  said  by  this  Court  in  more  than  one  case  that  a 
judgment  which  is  right  should  not  be  disturbed,  although 
based  upon  wrong  reasons.  The  District  Judge  did  not  ex- 
press an  opinion  upon  more  than  one  ground;  but  his  silence 
as  to  others  does  not  declare  or  render  them  non-existent  or 
unsound  in  fact  or  law.     {Oullahan  v.  Starbuck,  21  Cal.  413.) 

It  was  error  to  set  aside  plaintiff's  attachment  and  lien  for 
their  entire  demand,  when  there  was  the  sum  of  four  hundred 
and  twenty-five  dollars,  part  thereof,  confessedly  due  at  the 
time  of  commencing  action.  The  complaint  of  intervention 
itself  admitted  so  much  to  be  legally  due,  and  properly  sued 
for.  The  only  case  that  at  all  supports  the  principle  of  this 
part  of  the  judgment  is  Taaffe  v.  Joscphson,  overruled  on  this 
point  in  Patrick  v.  Montader,  13  Cal.,  and  Gamble  v.  Voll,  15 
Cal. 

By  the  Court,  Shafted.,  J. 

It  was  a  matter  of  no  consequence  to  the  respondent  whether 

lie  judgment  against  Marks,  assigned  to  the  intervener,  was 

fraudulent  or  not,   inasmuch   as   the  attachment  lien   of   the 


April,  1866.]         CooHiUL  &  Co.  i;.  Marks.  '    677 


Opinion  of  the  Court  —  Shafter,  J. 


respondent  was  older  than  the  lien  of  the  intervenor;  and  for 
the  same  reason  it  was  unnecessary  to  inquire  how  much  was 
due  upon  the  judgment.  The  judgment  was  given  in  evidence 
simply  for  the  purpose  of  showing  that  the  relation  of  creditor 
and  debtor  existed  between  Samuel  Marks  and  Robert  Marks, 
and  that  Gross  had  succeeded  to  his  rights  by  assignment. 
The  proof  of  the  judgment^  coupled  with  the  assignment  of  it, 
put  Gross  in  a  position  to  intervene  in  the  action  under  the 
statutes;  and  as  there  was  no  allegation  in  the  answer  to  the 
intervention,  charging  that  the  judgment  bad  been  got  up 
merely  for  the  purpose  of  masking  an  intervention  in  the  suit 
of  the  plaintiffs  against  the  common  debtor,  we  consider  the 
proof  was  decisive.  The  Court,  however,  considered  that  it 
had  erred  in  admitting  it  at  all,  and  on  that  ground  granted  a 
new  trial  on  the  plaintiff's  motion. 

If  there  was  nothing  in  the  record  upon  whifch  the  order 
<x>uld  be  maintained,  except  the-  mistaken  ground  upon  which 
the  Court  put  it,  we  could  not  do  otherwise  than  reverse  the 
order  and  affirm  the  judgment.  But  there  are  other  grounds. 
The  defendant  in  the  suit  not  having  answered,  the  plaintiffs 
had  judgment  against  him  for  nine  hundred  and  eleven  dollars 
and  sixty-four  cents.  Under  the  issue  taken  on,  the  inten^en- 
tion,  the  Court  found,  however,  that  as  to  four  hundred  and 
sixty-five  dollars  and  eighty-five  cents,  parcel  thereof,  the 
action  had  been  brought  prematurely;  but  the  Court  has  not 
found  that  the  plaintiffs  were  guilty  of  any  fraud  in  that  par- 
ticular, and  the  whole  tendency  of  the  evidence  is  the  other 
way.  But  the  Court,  instead  of  redrcing  the  prior  lien  of  the 
plaintiff  to  the  amount  which  was  due  at  the  date  of  their 
attachment,  postponed  it  altogether  to  the  subsequent  lien  of 
the  intervener,  directing  the  judgment  of  the  latter  to  be  first 
paid  out  of  the  proceeds  of  the  property,  which  was  erroneous. 
We  consider  also  that  the  plaintiffs  were  entitled  to  a  new 
trial  on  the  ground  of  surprise. 

The  objection  urged  by  the  appellant  that  the  order  grant- 
ing a  new  trial  must  stand,  if  at  all,  upon  the  ground  on  which 
the  Court  below  put  it,  is  not  well  taken.     Tho  one  himdred 
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tmd  ninety-sixth  section  of  the  Practice  Act  provides  that  "  the 
Court  or  Judge  granting  or  refusing  a  new  trial  shall  state  id 
writing  the  grounds  upon  which  the  same  is  granted  or  re- 
fused;  "  and  that  is  all  that  is  said  upon  the  matter.  If  it  was 
iutended  to  so  limit  the  power  of  this  Court  in  error  that  in 
reviewing  the  orders  and  judgments  of  District  Courts  it  could 
do  no  more  than  review  the  reasons  given  for  entering  or  ren- 
dering them,  the  Legislature  has  signally  failed  to  express  the 
intention.  A  rule  of  that  kind  would  be  both  anomalous  and 
improvident.  Anomalous,  for  it  would  put  us  upon  reviewing 
judicial  arguments  rather  than  judicial  action;  and  improvi- 
dent, inasmuch  as  rights  would  not  unfrequcntly  be  lost  for 
no  better  reason  than  that  they  had  been  adjudged  to  be  such 
upon  wrong  grounds. 

It  is  urged  that  we  have  frequently  decided  that  parties 
moving  for  new  trials  must  be  confined  to  the  error  assigned. 
Tiiit  in  that  class  of  cases,  if  the  specification  does  not  include 
all  the  grounds  of  reversal  embodied  in  the  statement,  the 
fault  is  that  of  the  moving  party.  But  where  the  Court  prop- 
erly grants  a  new  trial,  but  for  a  false  reason,  or  grants  it 
■without  exhausting  the  argument  in  favor  of  it,  neither  the 
mistake  in  the  one  case  nor  the  omission  in  the  other  lies  at 
the  door  of  the  party  —  and  thus  the  analogy  relied  on  fails. 

The  order  appealed  from  is  affirmed. 


THE  PEOPLE  V.   DAVID  HARRIS. 

Voting  Twice. —  The  act  of  voting  more  than  once  at  the  same  election  la 
not  a  crime  unless  done  knowingly  and  with  wrong  intent. 

Pkoof  of  Intknt  to  do  WitoNG. —  The  intent  with  which  an  unlawful  act  wa« 
done  must  be  proved ;  but  when  an  unlaw^ful  act  Is  proved  to  have  been  done 
by  the  accused,  the  law  In  the  first  Instance  presumes  It  to  have  been  In* 
tended,   and    the   proof   of   justification    or    excuse    lies  on    the   defendant. 

E*BooF  of  Drunkenness  in  a  Ckiminal  Cask. —  A  defendant  charged  with  the 
commission  of  a  crime  may  introduce  evidence  to  show  that  he  was  Intoxi- 
cated at  the  time  he  committed  the  act,  not  as  an  excuse  for  the  crime,  but 
to  enable  the  Jury  to  determine  whether  his  mental  condition  was  such  tha* 
be  knew  lie  was  coniuiitling  nii  ofCenRe. 
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Appeal  from  the  Oounty  Court,  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court, 

Alexander  Campbell,  for  Appellant. 

J.  O.  McCullough,  Attomey-Oeneral,  for  the  People^ 

By  the  Court,  Curbey,  C.  J. 

The  defendant  was  indicted  for  voting  twice  at  the  general 
election  held  on  the  6th  of  September,  1865.  To  the  indict- 
ment he  pleaded  not  guilty.  Upon  the  trial  he  was  found 
guilty  and  sentenced  +o  be  imprisoned  in  the  State  Prison  for 
one  year. 

It  is  provided  by  statute  that  any  person  who  shall  vote 
more  than  once  at  any  one  election  shall  be  deemed  guilty  of 
a  felony,  and,  upon  conviction,  shall  be  imprisoned  in  the 
State  Prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years.     (Laws  1858,  pp.  165,  166.) 

Statement  of  facta. 

The  evidence  shows  that  the  defendant  voted  at  the  election 
polls  of  the  Fifth  District  of  San  Francisco  at  about  10  o'clock 
in  the  forenoon  of  the  dav  above  mentioned,  when  his  right  to 
vote  was  challenged  on  the  ground  that  he  was  not  a  resident 
of  the  district.  The  challenge  being  withdrawn  the  defend- 
ant voted.  About  two  or  three  o'clock  in  the  afternoon  the 
defendant  returned  to  the  same  polls  very  much  intoxicated 
and  again  offered  to  vote.  The  same  person  who  had  chal- 
lenged his  right  to  vote  at  that  place  in  the  morning  informed 
him  that  he  had  voted  before,  and  that  he  would  get  himseli 
in  trouble  if  he  voted  again.  The  defendant,  in  reply,  vehe- 
mently protested  that  he  had  not  voted,  and  declared  his  will- 
inon^ess  to  so  make  oath.  The  oath  prescribed  by  the  statute 
was  then  administered  to  him  by  the  proper  oSicer,  to  which 
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he  responded  in  the  affirmative^  and  then  voted  the  second 
time. 

When  the  cause  was  submitted  to  the  jury  the  Court 
charged  them  as  follows:  "The  indictment  charges  that  the 
defendant  at  an  election  for  members  for  the  State  Senate  and 
Assembly,  held  on  the  6th  day  of  September,  1866,  in  the 
Fifth  Election  District  of  this*  city  and  county,  did  knowingly, 
unlawfully  and  feloniously  vote  more  than  once  at  the  same 
election.  The  language  of  the  statute  upon  which  the  indict- 
ment is  framed  is,  '  any  person  who  shall  vote  more  than  once 
at  "any  election  *  *  ♦  shall  be  deemed  guilty  of  a  felony.' 
The  word  knowingly  is  not  in  the  statute,  and  although  used 
in  the  indictment  yet  it  may  be  rejected  as  surplusage,  for 
the  State  is  not  bound  to  support  by  proof  the  all^ation  in 
the  indictment  that  the  act  of  double  voting  was  knowingly 
done.  The  fflatute  makes  the  act  of  voting  more  thMi  once  at 
the  same  election,  and  not  the  act  of  voting  knowingly  more 
than  onee  at  any  election,  a  crime.  If,  therefore,  you  are 
satisfied  from  the  testimony  in  the  case  that  the  defendant,  at 
an  election  for  members  of  the  State  Senate  and  Assembly, 
held  on  the  6th  day  of  September,  1866,  in  the  Fifth  Election 
District,  in  this  city  and  county,  voted  twice,  then,  although 
the  defendant  may  at  the  time  have  been  under  the  influence 
of  intoxicating  liquors,  it  is  your  duty  to  bring  in  a  verdict  of 
guilty  against  him;  for  drunkenness  is  no  excuse  or  justifica- 
tion for  the  commission  of  a  criminal  act,  and  evidence  of 
voluntary  intoxication  is  properly  admissible  as  affectin«^ 
crime  only  in  those  cases  in  which  it  is  necessary  to  ascertain 
whether  the  accused  was  in  a  mental  condition  which  enabled 
him  to  form  a  deliberately  premeditated  purpose,  and  this  is 
not  one  of  those  cases.  The  counsel  for  the  defendant  re- 
quests me  to  charge  you  that  every  crime  involves  a  union  of 
«ct  and  intent  or  criminal  negHgem?e.  This  is  true.  The 
taw  does  not  punish  a  man  for  his  intention,  nor  for  his  act 
diseonnpcted  from  his  intention,  but  act  and  intent  must  unite 
to  constitute  a  crime. '* 

At  the  conclusion  of  the  charge  the  counsel  for  the  defend- 
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ant  requested  the  CotiTt  to  withdraw  that  portion  of  it  which 
stated  that  the  act  of  double  voting  need  not  be  knowingly  done, 
which  the  Court  declined  to  do. 

The  defendant's  connsel  excepted  to  each  and  every  portion 
of  the  charge  except  that  given  at  the  request  of  the  defend- 
ant's counsel,  and  also  exxsepted  to  the  refusal  of  the  Court  to 
withdraw  the  porticHi  of  the  charge  which  stated  that  the  act  of 
double  voting  need  not  be  knowingly  done. 

The  defendant's  counsd  asks  for  a  reversal  of  the  judgment, 
on  the  ground  that  the  jury  were  misdirected  by  the  Court  in 
relati(»i  to  the  knowledge  which  it  was  necessary  the  defond- 
ant  should  have  as  to  what  he  had  done  and  was  doing  when 
he  voted  the  second  time,  and  he  insists  that  the  error  of  the 
charge  was  not  cured  by  the  instructions  given  at  the  defend- 
ant's request,  "  that  every  crinje  involves  a  union  of  act  and 
intent  or  criminal  negligence." 

Evil  intent  necessary  to  constitute  a  crime. 

The  theory  upon  which  it  was  sought  to  exculpate  the 
defendant  of  criminality  was  that  he  was  in  such  a  condition, 
mentally,  when  he  voted  the  second  time,  as  not  to  know  that 
he  had  already  voted,  but  on  the  contrary  believed  that  he 
had  not  done  so.  It  is  laid  do\\rn  in  the  books  on  the  subject 
that  it  is  a  universal  doctrine  that  to  constitute  what  the  law 
deems  a  crime  there  must  concur  both  an  evil  act  and  an  evil 
intent.  Actus  rwn  facit  reum  nisi  mens  sit  rea,  (1  Bish.  on 
Cr.  Law,  Sees.  227  and  229;  3  Greenl.  Ev.  Sec  13.)  There- 
fore the  intent  with  which  the  unlawful  act  was  done  must 
be  proved  as  well  as  the  other  material  facts  stated  in  the 
indictment;  which  may  be  by  evidence  either  direct  or  indirect 
tending  to  establish  the  fact,  or  by  inference  of  law  from 
other  facts  proved.  When  the  act  is  proved  to  have  been 
done  by  the  accused,  if  it  be  an  act  in  itself  unlawful,  the 
law  in  the  first  instance  presumes  it  to  have  been  intended, 
and  the  proof  of  justification  or  excuse  lies  on  the  defendant 
to  overcome  this  legal  and  natural  presumption,     (3  Gi'een- 
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leafs  Ev.  Sec-s.  13,  14  and  18.)  Now,  when  the  statute 
declares  the  act  of  voting  more  than  once  at  ihe  same  elec- 
tion by  the  same  person  to  be  a  felony,  it  must  be  understood 
as  implying  that  the  interdicted  act  must  be  done  with  a 
criminal  intention,  or  under  circumstances  from  which  such 
intention  may  be  inferred.  The  defendant's  counsel  at  the  trial 
seems  to  have  apprehended  the  true  rule  of  law  on  the  sub- 
ject, and  to  have  regarded  the  burden  as  on  the  defendant  to 
show  by  evidence  that  the  act  of  his  voting  the  second  time 
was  not  criminal,  and  for  this  purpose  evidence  of  his  intoxi- 
cnted  and  excited  condition  was  submitted  to  the  jury,  in 
order  that  they  might  determine  under  the  rules  of  law  gov- 
erning in  such  cases  whether  the  defendant  was  conscious  at 
the  time  of  having  voted  before  at  the  same  election.  The 
question  was  fairly  before  thp  jury  whether  the  defendant 
knew  what  he  was  about  when  he  voted  the  second  time. 
From  the  evidence  in  the  case  it  appears  he  was  very  much 
intoxicated,  but  whether  to  a  degree  sufficient  to  deprive  him 
of  all  knowledge  of  having  already  voted  was  for  the  jury  to 
decide. 

Proof  of  intoxication  hy  one  charged  with  a  crime. 

The  law  does  not  excuse  a  person  of  a  crime  committed 
while  in  a  state  of  voluntary  intoxication.  In  Rex  v.  Thomas, 
7  Car.  &  Payne,  817,  Parke,  B.,  said  to  the  jury:  "I  must 
tell  you  that  if  a  man  makes  himself  voluntarily  drunk,  it  is 
no  excuse  for  any  crime  he  may  commit  whilst  he  is  so;  he 
takes  the  consequences  of  his  own  voluntary  act,  or  most 
crimes  would  go  unpunished;"  and  to  the  same  effect  is  the 
language  of  Alderson,  B.,  in  Rex  v.  Meakin,  7  Oar.  &  Payne, 
297 ;  and  in  harmony  with  this  doctrine  is  the  whole  current 
of  English  authority.  (1  Whar.  Cr.  Law,  Sec  39.)  Mr.  ^Vhar- 
ton  says  that  in  this  country  the  same  position  has  been  taken 
with  marked  uniformity,  it  being  invariably  held  that  volun- 
tary drunkenness  is  no  defense  to  the  factum  of  guilt;  the 
only  point  about  which  there  has  been  any  fluctuation  being 
the  extent  to  which  evidence  of  drunkenness  is  receivable  to 
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determine  the  exactness  of  the  intent  or  extent  of  deliberation," 
(Id.  See.  40.)  In  Pigman  v.  The  State,  14  Ohio,  655,  it  was 
held  that  a  man  who  passes  counterfeit  money  is  not  crimi- 
nally liable  if  he  is  so  drnnk  as  to  be  incapable  of  knowing 
that  it  is  coimterfeit,  and  consequently  of  entertaining  the 
intention  to  defraud,  provided  there  was  no  ground  to  suppose 
he  knew  the  money  to  be  counterfeit  before  then;  and  in 
Swoji  V.  The  State,  4  Humph.  136,  141,  the  Supreme  Court  of 
Tennessee  said :  "  Although  drunkenness,  in  point  of  law,  con- 
stitutes no  excuse  or  justification  for  crime,  still,  when  the 
nature  and  essence  of  a  crime  is  made  by  law  to  depend  upon 
the  peculiar  state  and  tjondition  of  the  criminal's  mind  at  tho 
time,  and  with  reference  to  the  act  done,  drunkenness  as  a 
matter  of  fact  affecting  such  state  and  condition  of  the  mind 
is  a  proper  subject  for  consideration  and  inquiry  by  tho  jury. 
The  question  in  such  case  is  what  is  the  mental  status  ?*' 

Tn  Beg.  v.  Moore,  3  Car.  &  Kir.  319,  the  defendant  was 
indicted  for  an  attempt  to  commit  suicide  by  drowning,  and 
in  defense  it  was  alleged  she  was  unconscious  from  drunken- 
ness at  the  time  of  the  nature  of  the  act  The  Court  was  of 
the  opinion  that  if  she  was  so  drunk  as  not  to  know  what  she 
was  about,  the  jury  could  not  find  that  she  intended  to  destroy 
herself.  (Reg,  v.  Cruse,  8  Car.  &  Payne,  546 ;  Uniied  States 
V.  RondenbnsK  1  Bald.  517;  Kelly  v.  The  State,  3  Sm.  & 
Marsh.  518  ;P{rtle  v.  The  State,  9  Humph.  663;  Haile  v.  The 
State,  11  Humph.  154.) 

While  the  condition  of  the  accused,  caused  by  drunkenness, 
may  be  taken  into  consideration  by  the  jury  with  the  other 
facts  of  the  case,  to  enable  them  to  decide  in  respect  to  the 
question  of  intent,  it  is  proper  to  observe  that  drunkenness 
will  not  excuse  crime.  (People  v.  King,  27  Cal.  514.)  The 
inquiry  to  be  made  is  whether  the  crime  which  the  defendant 
is  accused  of  having  committed  has  in  point  of  fact  been  com- 
mitted,  and  for  this  purpose  whatever  will  fairly  and  legiti- 
mately lead  to  the  discovery  of  the  mental  condition  and  status 
of  the  accused  at  the  time,  may  be  given  in  evidence  to  the 
jury,  and  may  be  considered  by  them  in  determining  whether 
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the  defendant  was  in  fact  guilty  of  the  crime  charged  against 
him.  Great  caution  is  necessary  in  the  application  of  thift 
doctrine,  and  those  whose  province  it  is  to  decide  in  such  case» 
eliould  be  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  before  them,  that  the  unlawful  act 
was  committed  by  the  accused  when  his  mental  condition  wa» 
such  that  he  did  not  know  that  he  was  committing  a  crime^ 
and  also  that  no  design  existed  on.  his  part  to  do  the  wrong- 
before  he  became  thus  incapable  of  knowing  what  he  wa^ 
doing. 

We  have  said  more  respecting  the  character  of  the  defense 
or  excuse  imposed  than  would  have  been  necessary,  but  for 
the  reason  that  it  is  important  that  those  who  may  be  guilty^ 
of  violating  the  law  may  understand  that  a  state  of  intoxica- 
tion can  be  of  no  avail  as  an  excuse  for  crime. 

Voting  twice  at  same  election. 

The  Court  told  the  jury,  as  we  have  seen,  that  the  statute 
makes  the  act  of  voting  more  than  once  at  the  same  election,, 
and  not  the  act  of  voting  knowingly  —  tiat  is,  intentionally  — 
more  than  once  at  any  one  election,  a  crime.  The  Court 
further  charsred  the  jury,  in  substance,  that  evidence  of  volun- 
tary intoxication  is  properly  admissible  as  affecting  crime  onlr 
in  those  cases  in  which  it  is  necessary  to  ascertain  wt^^her 
the  accused  was  in  a  mental  condition  which  enabled  him  ii> 
form  a  deliberate  premeditated  purpose  to  commit  the  offense ,. 
but  in  the  same  connection  the  jury  were  told  in  effect  that 
the  case  before  them  was  not  one  oi  those  cases  in  which  the 
defendant  could  interpose  the  defense  that  he  was  intoxicated 
to  a  degree  rendering  him  unconscious  of  what  he  had  done 
and  of  the  wrong  which  he  was  doing.  The  Court  then 
instructed  the  jury,  at  the  request  of  the  defendant's  counsel^ 
that  every  crime  involves  a  union  of  act  and  intent  or  crimi^ 
nal  negligence.  That  the  law  does  not  punish  a  man  for  hi» 
intention,  but  that  act  and  intent  must  unite  to  constitute  » 
crime;  but  at  the  same  time  the  Court  refused  to  modifv  ijt 
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any  degree  the  charge  already  given,  though  especially  re- 
•quested  so  to  do.    . 

Taking  these  two  portions  of  the  charge  together  we  may 
xinderstand  the  Court-  as  declaring: 

First  —  That  a  crime  is  constituted  by  the  commission  of  a 
forbidden  act,  united  with  a  felonious  intent  on  the  part  of 
him  who  does  the  act  or  caused  it  to  be  done. 

Second —  That  the  act  of  voting  more  than  once  at  the  same 
election  was  a  crime,  even  though  not  done  with  knowledge  on 
the  part  of  him  who  so  votes  that  he  was  voting  the  second 
time. 

Third  —  That  the  case  before  the  jury  was  not  one  in  which 
the  defendant  could  show  that  by  reason  of  his  intoxicated 
condition  he  did  not  know  what  he  was  doing  when  he  voted 
the  second  time. 

We  do  not  see  how  these  charges,  involving  the  question 
of  felonious  knowledge  or  intention  can  be  harmonized.  The 
second  and  third  stand  in  direct  antagonism  to  the  first,  and 
the  greater  prominence  was  given  to  the  one  of  which  the 
defendant  complains  and  which  we  think  to  be  erroneous. 
We  are  of  the  opinion  the  Court  erred  also  in  excluding  from 
the  jury  any  consideration  of  the  mental  status  of  the  defend- 
ant by  reason  of  his  intoxicated  condition  when  he  voted  the 
second  time. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Sawyes  expressed  no  opinion. 
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a  mistake  of  fact,  that  a  notice  of  appeal  has  been  filed,  when  no  notice  has 
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not  held  liable  on  the  theory  that  there  Is  a  contract  between  him  and  the 
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sovereign  power  of  taxation,  and  Its  validity  depends  upon  the  same  general 
principles  applicable  to  taxes  proper  levied  for  ordinary  governmental  purposes. 
Emery  v.  Bradford,  75. 

2.  Fulfilment  of  Street  Contract  in   San   Francisco. —  The  remedy  of  an 
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1.  Dbbts  on  which  ATTACHMaNTS  MAT  IS8DB. —  An  attachment  may  be  Issued 

on  a  debt  contracted  at  any  time  since  the  passage  of  the  Practice  Act* 
April  29th.  1851.     O'Connor  v.  Blake,  312. 

2.  Pbacticb  Act  coNCEBNiNa  Attachments. —  The  words  "made  after  the  pas- 

sage of  this  Act,**  In  the  Act  concerning  attachments,  are  not  limited  to  debts 
contracted  after  the  amendment  of  the  Act  in  1860,  but  refer  to  the  Act  as 
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attachment,  levies  on  property  already  in  his  possession  by  virtue  of  a 
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4.  Judgment  fob  Defendant  Dissolves  an  Attachment. —  In  case  of  a  dis- 
missal of  an  action  by  a  Jnstlce  of  the  Peace  for  non-appearance  of  the 
plaintiff,  the  judgment  for  defendant  operates  as  a  dissolution  of  an  attach- 
ment, although  the  Justice  reinstates  the  case,  and  the  parties  appear  and 
try  it    Id, 
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1.  Communication  fbom  Client  to  Attornet. —  Whether  a  communication  by  a 

client  to  his  attorney  was  made  in  confidence^  is  a  question  of  fact  to  be 
disposed  of  by  the  Court.    Hager  v.  BMndler,  47. 

2.  When  Attobnet  mat  testify  to  Client's  Communication. —  If  the  attor- 

ney, while  managing  a  suit  for  the  client,  receives  a  deed  of  the  client's 
property  without  consideration,  and  then,  at  the  client's  request,  deeds  the 
property  to  another  person  without  consideration,  these  facts  are  not 
privileged  communications,  and  the  attorney  may  be  required  to  disclose 
them  as  a  witness  in  a  suit  by  a  creditor  to  cancel  the  deeds.     Id. 

8.  Client  and  Attobnet  —  Confidential  Communications. — |If,  pending  the 
relation  of  client  and  attorney,  the  client  communicates  to  the  attorney  a 
fact  foreign  to  the  object  for  which  the  attorney  was  retained,  the  com- 
munication is  not  confidential.    Id. 

4.  Privilbobd  Communications  fbom  Client  to  Attobnet. — If  an  attorney  is 
retained  in  an  action,  and  the  client  after  final  judgment  makes  disclosures 
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not  privileged.     Id. 
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S.  RiQHT  OF  Attobnit  TO  MANAGE  A  Causb. — While  an  attorney  of  record  re- 
mains such,  his  right  to  manage  and  control  the  action  cannot  be  questioned 
by  the  opposite  party.     Board  of  OommistUmerB  y.  Younger,  147. 
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torney of  record  assents  to  the  same.    Id, 

See  Attobney-Gbnbbal,  1. 
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the  Supreme  Court,  and  a  prlyate  person  cannot  at  his  election  use  the  name 
of  the  People  to  obtain  redress  for  prlyate  wrongs.    People  t.  Paoheco,  210. 

ATTOBNBY  IN  PACT. 

1.  Fbincipal  and  Attobnbt  in  Fact. —  One  who  has  glyen  to  another  a  power 
of  attorney  to  sell  his  real  estate,  may  sell  the  same,  notwithstanding  the 
execution  of  the  power,  provided  he  does  so  before  the  attorney  acts  under 
the  power.    Blood  ▼.  Shannon,  888. 

S.  Sale  bt  Attobnet  in  Fact  and  Patment  fob  hib  Sbbticbs. —  S.  gave  B.  a 
power  of  attorney  to  sell  his  real  estate  for  a  sum  certain  in  gold  coin,  pro- 
Tided  he  did  so  within  fifteen  days,  and  agreed  to  give  ten  per  cent  for  mak- 
ing the  sale.  Two  days  thereafter,  B.  made  the  sale,  and  received  a  bank 
check  for  the  price.  S.  refused  to  ratify  the  sale,  because  he  had  previoosly 
sold  the  property.  Held,  that  S.  not  having  objected  to  the  sale  by  B. 
because  he  did  not  receive  the  money,  was  liable  for  the  ten  per  cent. 
Held,  further,  that  S.  should  have  objected  to  the  mode  of  payment  before 
it  was  too  late  to  obviate  it    Id, 

AYUNTAMIBNTO. 
1.  Lot  in  a  Pueblo. —  An  ordinance  of  an  Ayuntamiento  directing  the  proper 
functionary  to  make  a  grant  of  a  lot  to  a  person  named  therein,  if  he  should 
find  that  no  other  person  had  a  better  right  thereto,  does  not  pass  any  title 
to  the  person  named.    Beach  v.  Qabriel,  680. 

BAILMENT. 
Bet  Plbdoob  and  Pledgee,  1,  2 ;  aobnt,  1 ;  Fbaud,  2 ;  Tbuetbb,  S. 

BAR. 
Bee  FoBMKB  Suit  in  Bab. 

BILLS  OF  EXCHANGE. 
1.  PB0M18B  TO  PAT  Dbaft  WHEN  DRAWN. —  A  promlsc  that  B  drawce  will  pay  a 
draft  which  may  be  drawn  on  him,  is  a  promise  to  accept  the  draft  when 
drawn,  and  if  the  drawee  refuses  to  pay  the  draft  when  drawn,  he  may  bo 
sued  as  acceptor.    Wakefield  v.  Qreenhood,  697. 

BOND. 
1.  FOBM  OF  Undbbtaking  TO  DiscHABGB  GOODS  ATTACHED. — ^A  commoB  law  bond, 
in  form,   upon   the  prescribed  statutory   conditions,  given  to  a  Sheriff  to 
procure  a  discharge  of  goods  attached,  is  a  sufficient  compliance  with  the 
provisions  of  the  statute.     Curiae  v.  Packard,  194. 


the  defendants  are  served,  and  may  dismiss  as  to  some  of  the  defendants, 
and  take  Judgment  against  the  others.    People  y.  Evane,  429. 
See  Undebtakino,  1,  2,  8,  4,  5 ;  Official  Bonds,  1,  2,  8»  4 ;  Judomsnts,  G  ; 

Sureties,  2,  8,  4. 

BURGLARY. 
Bee  Criminal  Law,  21,  22,  28,  24. 

CASES    AFFIRMED. 

Semple  t.  Hagar,  27  Cal.  163,  In  Hager  y.  Lncas,  809. 

Dewey  v.  Latson,  6  Cal.  134,  in  Solomon  v.  Magulre,  227. 

Dntton  V.  Warschauer,  21  Cal.  619,  in  Skinner  v.  Buck,  258. 

Lane  v.  Oluckauf,  28  Cal.  288,  in  Reese  v.  Stearnes,  278. 

Summers  v.  Dickenson,  9  Cal.  664,  and  Kernan  v.  Griffith,  27  Cal.  87,  in  Robin- 
son  V.    Forrest,    817. 

Moss  ▼.  Shear,  26  Cal.  38,  in  Brunn  v.  Murphy,  326.' 

Beard  v.  Knox,  6  Cal.   252,  in  Morrison  v.  Bowman,  887. 

Payne  v.  Payne,  18  i.al.  29,  in  Morrison  v.  Bowman,  837. 

Emery  v.  San  Francisco  Gas  Company,  28  Cal.  644,  In  Emery  v.  Bradford,  75. 

Emery  v.  San  Francisco  Gas  Company,  28  Cal.  644,  and  Emery  v.  Bradford, 
ante,  76,  In  Walsh  v.  Mathews,  128. 

Emery  v.  Bradford,  ante,  76,  in  Cochran  v.  Collins,  129. 

Gagliardo  v.  Hoberlin,  18  Cal.  896,  Lmff  v.  Fisher,  15  Cal.  879,  Green  v.  Butler, 
26  Cal.  699,  and  Allen  v.  Fennon,  27  Cal.  69,  In  Doe  et  al.  ▼.  Vallejo,  386. 

Montgomery  v.  Tutt,  11  Cal.  ol6,  in  Doe  v.  Vallejo,  886. 

People  ▼.  King,  28  Cal.  266,  in  People  v.  Jocelyn,  662. 

0*Grady  ▼.  Bamhisel,  28  Cal.  287,  in  Brunn  v.  Murphy,  826. 

Caulfleld  V.  Stevens,  28  Cal.  118.  in  Brummagim  V.  Spencer,  661. 

Carpentler  v.  Webster,  27  Cal.  624,  and  Carpentler  v.  Mitchell,  ante,  830,  in 
Carpentier  ▼.  Gartllner,  160. 

CASES  CITED  AS  AUTHORITY. 

Aqent.—  (See  cases  cited  in  Hall  et  al.  v.  Crandall  et  al.,  under  head  of  Con- 
iracta.) 

Appeals.— Sacramento,  Placer,  and  Nevada  Railroad  Co.  v.  Harlan,  24  Col.  334, 
in  San  Francisco  and  San  Jos6  Railroad  Co.  v.  Mahoney,  112.  Alender  v. 
Frits,  24  CaL  447,  in  Meyers  v.  Mott,  869. 

ATTACHMENTS.— Ritter  V.  Scannell,  11  Cal.  238,  in  OTonnor  v.  Blake,  312. 

Bonds.—  People  v.  Love,  26  Cal.  620.  In  People  v.  Booney,  642. 

Certificate  of  Deposit.—  Welton  v.  Adams  &  Co..  4  Cal.  37,  in  Brummagim 
V.  Tallont,  508. 

Cloud  of  Title.—  Shattnck  v.  Carson,  2  Cal.  688,  and  Plxley  ▼.  Hugglns,  15 
Cal.  188,  in  Thompson  v.  Lynch,  190. 

CONDEMNATION  OF  LAND.—  Gunter  T.  Geary,  1  Cal.  66,  City  of  San  Francisco  ▼. 
Scott,  4  Cal.  116,  Sacramento  Valley  Railroad  Co.  v.  Molfatt,  6  Cal.  76,  Mc- 
Cann  v.  Sierra  Connty.  7  Cal.  124.  McCauley  v.  Weller.  12  Cal.  628,  Bensley 
V.  Mountain  Lake  Water  Co.,  18  Cal.  813,  Johnson  v.  Alameda  County,  14 
Cal.  107,  People  v.  Brooks,  16  Cal.  47,  and  Spring  Valley  Waterworks  v.  San 
Francisco  et  al..  22  Cal.  484,  In  San  Francisco  and  San  Jo84  Railroad  Co. 
V.  Mahoney,  112. 

CONSTITUTIONAL  LAW.— Smith  V.  Judge  of  Twelfth  District,  17  Cal.  664,  Bx 
parte  Andrews,  18  Cal.  680,  and  French  v.  Teschemaker,  24  Cal.  644.  In 
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JackBOo   T.   Shawl,  267.     Borland  t.   Hlldretli,   2»  Cal.    180,  In   People   r. 

Sassoyfch,  480. 
eoKTiNUANCE.—  People  t.  Williams,  24  CW.  87,  and  People  ▼.  De  Leeey,  28  Cal. 

589,  in  People  t.  Jocelyn,  662. 
Contracts.— Sayre  v.  Nichols,   7  Cal.   588,  DaTidson   ▼.  Dallas,  8  Cal.   247. 

Haskell  t.  Cornish,  18  Oal.  47,  and  Shayer  y.  Ocean  Mister  Co.,  21  Ckl.  4B, 

in  Hall  et  al.  t.  Crandall  et  ak,  667. 
OOBPOiUTiONS — Hall  et  aL  T.  Auburn  Turnpike  Co.,  27  Cal.  266,  in  Hall  et  al.  ▼. 

Crandall  et  al.,  667.    Mokelumne  Hill  Mining  Go.  t.  Woodbory,  14  Cal.  424, 

in  Harris  et  al.  ▼.  McGregor,  126. 
Cbiminaii  Law. —  People  t.  Lopes,  26  Cat.  112,  in  People  t._  Jocelyn,  662. 
Costs.—  Gray  t.  Gray,  11  Cal.  841,  Fisher  t.  Webster,  18  Cal.'  58,  and  Bz  parte 

Barrill,  24  Cal.  850,  tai  Stoddard  t.  Treadwell,  281. 
DiTAULT. —  Roland  y.  Kreyenhagen,  18  Cal.  465,  Halght  t.  Green,  19  Cml.  113. 

Malholland  v.  Heyneman,  19  Cal.  006,  Barrett  t.  Graham,  19  Cal.  632,  Wood- 
ward ▼.  Backns,  20  Cal.  137,  People  v.  O'Connell,  23  Cal.  281,  and  Howe  v. 

Independence  Co..  28  Cal.  72,  in  Bailey  v.  Taafte,  422. 
BjacTMENT. —  Carpentier  t.  Webster,  27  Cal,  524,  and  Carpentter  t.  MendenhaTI, 

28  Cal.  484,  in  Oarpentlcr  ▼.  Mitchell,  880. 
■qditt  Juubdiction.— Hewitt  et  als.  t.  Hays,  2  Cal.  463,  Lupton  t.  Loptoo, 

8  Cal.  121,  Merrill  ▼.  Gorman,  6  Cal.  42,  and  Sbattnck  ▼.  Carson,  2  Cal. 

688,  in  Boyd  ▼.  Blankcan,  19,  and  in  Hager  y.   Bhindler,  55.     Kinder  v. 

May,  7  Cal.  206,  Harris  v.  Taylor,   15  Cal.  348,  and  Meeker  y.  Harris,  19 

Cal.  278,  in  Hager  y.  Shindler,  47.    tUiattnck  y.  Carson,  2  Cal.  688,  Pizley 

y.  Huggins,  15  Cal.  138,  and  Hager  y.  Shindler,  ante,  47,  in  Thompson  y. 

I^ch,  189. 
■bbob. —  People  y.  Connor,  17  Cal,  862,  in  People  y.  Richmond,  414. 
ByiDBNca. — Cunningham  y.  Hawkins,  27  Cnl.  606,  tn  Hopper  y.  Jones,  18. 
FOBCiBUi  Bntbt  and  DnTAiNBB. —  Buckman  y.  Whitney,  October  term,  1868,  and 

not  reported,  in  Janson  y.  Brooks,  214. 
InnfTiTT  or  NAins  and  PnrsoNS. —  CarleCon  r.  T^Bwnsend,  28  Cal.  219,  and 

People  y.  Thompson,  28  Cal.  214,  in  Garwood  y.  Garwood,  514. 
iNmnsT. —  Montgomery  y.  Tutt,  11  Cai.  816,  in  Doe  y.  Vallejo,  386. 
IVTBRyiNTiOH. —  HoiD  y.  Volcauo  Water  Co.,  18  Cal.  62,  in  Gradwohl  y.  Harris, 

180  '♦•Wj 

JUDOMBNTC. —  People  y.  Loye,  26  CaL  526,  and  Reed  y.  Calderwood,  22  Cal.  465, 

in  People  y.  Byana,  484. 
JUDOMBNT  BT  DiFAULT. —  Raun  y.  Reynolds,  11  Cal.  19,  Gage  y.  Roj^ers.  20  Cal. 

91,  Lattimer  y.  Ryan,  20  Cal.  63,  Lamping  y.  Hyatt,  27  Cal.  163,  and  Lane 

y.  Gluckauf,  28  Cal.  288,  in  Gautier  y.  English,  165.     People  y.  Loye  et  al., 

26  Cal.  520,  in  People  y.  Booney,  642. 
Limitations,  Statutb  of. —  Sublette  v.  Turner,  9  Cal.  423,  In  Boyd  v.  Blankman, 

19.     Richardson  y.  Williamson,  24  Cal.  301,  in  Carpentier  y.  Mitchell,  330. 
LiBNS. —  (See  cases  cited  under  head  of  "Mechanics'  Lien.^) 
Malicious  Pbobbcution. —  Potter  y.  Seale,  8  Cal.  220,  in  Grant  y.  Moore  et  al., 

644. 
Mandamus. —  People  y.  Sexton,  24  Cal.  83,  in  Carrlaga  y.  Dryden,  307. 
Mabbieo  Wombn. —  Maday  y.  Loye,  26  Cal.  867,  in  Brown  y.  Orr,  126. 
Mbchanics'   Libns. — Walker   y.   Hanss   Hijo,    1   Cal.    185,   Bottomly   y.    Grace 
Church,  2  Cal.  91,  Cahoon  y.  Leyy,  6  Cal.  296,  Heston  y.  Martin,  11  Cal.  41, 
Brennan  t.  Swazey,  16  Cal.  142,  and  Dore  y.  Sellers,  27  Cal.  588,  In  Dayla 
y.  Uyingaton,  288. 
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liiziCAM  Qmamtb. —  Wfttemiaa  ▼.  SmStli,  Z  OaL  4* 
Semple  y.    Ha«ar,  27  Cat  163,  In  Hagar  ▼.  Lueai 

MobtoaqbA. —  Fallon  ▼.  Butler,  21  CaL  24,  and  Willi 
Brown  ▼.  Orr,  120.  Orattin  t.  Wigslna,  28  Ca 
chaner,  21  Cal.  619,  In  Skinner  v.  Buck,  258. 

MI7MICIPAI*  CoBPOBAnoMS. —  Aiienti  ▼.  City  of  San  ] 
of  Oakland  t.  Garpentiar,  18  Gal.  545,  Blum  v.  R   i 
ham  ▼.  Major,  etc.,  24  Cal.  604,  and  McMian 
Wallace  ▼.  Mayor  of  San  Job€,  180. 

MBw  Trial.— McCloud  ▼.  O'Neal,  16  Cal.  802,  in  Ja  i 
ner  z.  Toolnnme  Water  and  iClaing  Co.,  25  Ca 
Stage  Co.<  26  Cal.  460.  People  y.  B<«gs,  20  Cal.  4  : 
22  Cal.  848,  in  People  t.  Hughes,  257.  OaglUrc 
Duft  ▼.  nsber,  15  Cal.  379,  Green  y.  Butler,  26  i 
non,  27  Cal.  60,  in  Doe  y.  TaUeJo,  886.  Uye  I  i 
Cal.  40,  and  Turner  y.  Morrison,  11  CaL  21,  in  I  : 

NoncB — ^▲CTUAL  AMP  CoNSTBUCZiYn. —  Hunter  y.  V  i 
ford  y.  Lick,  7  Cal.  480,  and  Lestrade  y.  Bart  , 
Steyenot,  486. 

NUI8AWC& — Gunter  y.  Geary,  1  Cal.  446,  In  Blanc  v 

OinciAL  Bonds. —  People  y.  Loye  et  als.,  25  Cal. 
642.    People  y.  Seannell,  7  CaL  436,  and  People 
in  People  y.  Byans,  484. 

Pabol  Tbstimont  to  ■xflaxn  Bbcobd. —  Gray  y.  I  : 
Garwood  y.  Garwood,  514. 

Pabtibs  to  Actions. —  People  y.  Loye,  25  Cal.  526 
22  Gal.  465,  In  People  y.  Byana,  484. 

pAXBNTSd — Semple  y.  Hmgar,  27  CaL  168,  in  Hagar  f 
Meador,  16  Cal.  881,  Terry  y.  Megarle,  24  Cal. 
28  Cal.  99,  In  same  case,  in  concurring  opinion. 

Pawnbbokbbs. —  Smith  y.  Judge  of  Twelfth  District,  I 
drews,  18  CaL  680,  and  French  y.  Teschemaker,  ! 
Shawl.  267. 

Plbadimgs. —  Busenlns  y.  Coffee,  14  CaL  93,  In  Bicha  i 
Green  y.  CoyiUand,  10  Cal.  822,  in  De  Castro  y. 
y.  Tomer,  0  Cal.  428,  in  Boyd  y.  Blankman,  19. 

PosSBSSioir  OF  Pbbsonai«  Pbofbbtt. —  Steyens  y.  Irv  ; 
chauz  y.  Mulford,  26  Cal.  823,  in  Woods  y.  Bu^  I 

Pbacxicb. —  Warner  y.   Holman,   24  CaL  228,  Cook    i 
241,  and  Hurlbnrt  y.  Jones,  25  Cal.  229,  in  Lyon  i 
gin    y.    Clark,    28   Cal.    162,    in   Lefflngwell    y.    < 
Whitney,  24  Cal.  267,  In  Bonds  y.  Hickman,  46 

Pbouissobt  Notbs. —  Hall  et  al.  v.  Auburn  Turnpike 
et  al.  y.  Crandall  et  al.  667,  Welton  y.  Adams  i 
maglm  y.  Tallant^  508. 

San  Pbancisco  Stbbet  Contracts. —  Emery  y.  San  1 
345,   Miller  y.   Board   of   Superyisors  of   Sacram  i 
People  y.  Bl  Dorado  County,  8  Cal.  61,  and  Stom 
Emery  y.  Bradford,  75. 

SOLB  Tkadbb. —  McCune  v.  McGaryey,  6  %il.  497.  Gi  I 
455.  Melcher  v.  Kuhland,  22  Cal.  523,  Alverson  ' 
Maclay  y.  Loye,  25  Cai.  367,  in  Camden  y.  Mullen 
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SUBETIBS   ON   Appbal   Bokd. —  OsTioni    ▼.    Hendrlckflon,   6   Cal.   175,   Karth   ▼. 

Ugbt,  16  Cal.  324,  Chamberlain  ▼.  Reed,  16  Cal.  207,  BI118  t.  Hall,  28  Cal. 

160,  and  Rowland  v.  Kreyenhagen,  24  Cal.  52,  in  Chase  y.  Beraud,  138. 
Sraxnss. —  People  ▼.  Scannell,  7  Cal.  436,  and  People  y.  Breyfogie,  17  Cal.  509, 

in  People  t.  Byani,  484. 
IpWAMP  Am)  Oybbflowbd  Land. —  Keeran  ▼.  Griffltha,  27  Cal.  87,  Kile  ▼.  Tobba, 

28  Cal.  482,  Terry  t.  Megerle,  24  Cal.  610,  Summers  t.  Dickinson,  9  Cal. 

554,  and  Owen  t.  Jackson,  Id.  822,  in  Robinson  y.  Forrest,  817. 

CASES  COMMBNTBD  ON. 
Dorsey  y.  Barry,  24  Cal.  449,  Conant  y.  Conant,  10  Cal.  240,  and  Flsli  r.  His 

Creditors,  12  Cal.  281,  In  People  y.  Rosborough,  416. 
People  y.  Park,  23  Cal.  188,  and  People  y.  Eastman,  25  Cal.  601,  in  People  r. 

Home  Insurance  Co.,  533. 
Kindei*  y.  Macy,  7  Cal.  206,  Harris  y.  Taylor,  15  Cal.  848,  and  Meeker  et  al.  ▼. 

Harris,  19  Cal.  278,  in  Hager  y.  Shindler,  47. 
Dorsey  y.  Barry,  24  Cal.  449,  in  San  Francisco  and  San  Jos^  Railroad  Co.  t. 

Mahoney,  112. 
Creightdn  y.  Hanson,  27  Cal.  618,  in  Walsh  y.  Mathews,  123. 
Dewey  y.  Latson,  6  Cal.  184,  and  Bnglund  y.  Lewis,  25  Cal.  J52,  In  Solomon  ▼. 

Maguire,  227. 
Lane  y.  Glackanf,  28  Cat  288,  and  Lamping  y.  Hyatt,  27  Cal.  99,  in  Reese  r. 

Steames,  278. 
Moss  y.  Shear,  25  Cal.  88,  in  Brann  y.  Murphy  et  al.  828. 
People  y.  Supenrisors  of  Marin  County,  10  Cal.  345,  and  People  y.  Buster,  11 

Cal.  218,  in  People  y.  Byans,  486. 
Dutton  y.  Warschauer,  21  Cal.  627,  Hunter  y.  Watson,  12  Cal.  876,  Stafford  y. 

Lick,  7  Cal.  489,  and  Lestrade  y.  Barth,  19  Cal.  676,  In  Fair  y.  SteyeAot, 

486. 

CASES  QUOTED  WITH  APPROVAL. 
Carpentier  y.   Webster,   27  Cal.  624,   in   Carpentier  y.  Mitchell,  880,  and   In 

Carpentier  y.  Gardner,  160. 
Grattan  y.  Wiggins,  23  Cal.  16,  in  Skinner  y.  Buck,  258. 
Turner  y.  Tuolumne  Water  and  Mining  Co.,  26  Cal.  897,  Boyoe  r.  Galtfomia 

Stage  Co.,  26  Cal.  460,  People  y.  Boggs,  20  Cal.  482,  People  ▼.  Symonds, 

22  Cal.  848,  and  People  y.  King,  28  Cal.  266,  In  People  ▼.  Hogliea^  257. 
0*Grady  y.  Bamhisel,  23  Cal.  287,  in  Brunn  y.  Murphy,  826. 
Fogarty  y.  Sparks,  22  Cal.  142,  and  Wattson  y.  Dowling,  26  Cal.  126,  in  Lease  y. 

Clark,  664. 

CASES  NOT  REPORTBD. 
James  et  al.  y.  Williams  et  al. ;  appeal  dismissed. 
People  y.  Chang  Wang;  Judgment  affirmed. 

Ex  parte  Whipple;  writ  of  habeas  corpus  discharged  and  prtsoner  remanded. 
Pierson  y.  McCahill;  judgment  affirmed. 
People'  y.  Bramer ;  Judgment  affirmed. 
People  y.  Toney,  No.  854 ;  Judgment  affirmed. 
People  y.  Toney,  No.  865;  Judgment  affirmed. 
Kerr  y.  McCosky;  Judgment  affirmed. 
Solano  County  y.  Neyille;  Judgment  affirmed. 
People  y.  Castro;  Judgment  affirmed. 
People  y.  Scott ;  Judgment  affirmed. 
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People  T.  BIlTft ;  Judgment  reyersed  and  new  trial  granted. 

Hlckinbotham  et  al.  y.  Monroe ;  Judgment  affirmed. 

Post  ▼.  Baton ;  Judgment  affirmed. 

Taylor  t.  Ware ;  Judgment  affirmed. 

Ross  T.  Parrln  et  als. ;  Judgment  reversed  and  new  trial  granted. 

City  and  County  of  Sacramento  ▼.  Burke  et  als. ;  Judgment  reversed  and  new  trial 

granted. 
The  People  ▼.  Roberts;  appeal  dismissed. 
0*Nel]  ▼.  Horerschner;  Judgment  affirmed. 
Wilson  V.  Weston;   writ  of  certiorari  dismissed,  on  authority  of  Wbeatoo  t. 

Weston,  28  Cal. 
Fair  y.  Bteyenot  et  als. ;  Judgment  affirmed. 
People  ▼.  Skldmore ;  Judgment  affirmed. 

People  ez  rel.  Edgcomb  t.  Loomis ;  motion  for  new  trial  denied. 
Hanson  t.  Smith  et  al. ;  Judgment  modified. 
McKay  y.  Petaluma  Lodge  et  al. ;  Judgment  affirmed. 
Dennis  y.  Belt;  Judgment  reversed. 
People  v.  Osgood  ;  Judgment  affirmed. 
People  Y.  Gould  &  Curry  Mining  Co. ;  Judgment  affirmed. 
People  Y.  La  Solte  Francaise;  Judgment  affirmed. 
People  Y.  Rltter;  Judgment  affirmed. 
People  Y.  Borel ;  Judgment  affirmed. 

CERTIFICATE  OF  DEPOSIT. 

1.  Cbbtzfzcatb  of  Deposit. —  In  substance  and  legal  effect  a  certificate  of  deposit 
and  promissory  note  are  the  same.     Brummagim  y.   TaUoni,  BOS. 

CERTIORARI. 
1.  Whbn  Cebtiobabi  libs. —  The  Supreme  Court  cannot,  on  certiorari,  review 
*  mere  errors  of  law  of  the  County  Court  in  cases  where  it  has  Jurisdiction, 
even  though  there  is  no  appeal.    People  v.  Bumey,  459. 
S.  CxBTioaAKi. —  The  Supreme  Court,  on  certiorari,  will  only  inquire  whether  the 
inferior  Court  exceeded  lU  Jurisdiction.    People  t.  DwineUe,  682. 

CHATTEL. 
See  CoNTBACT,  7. 

CLERK  OF  COURT. 
See  Mandamds,  2,  8. 

CLIENT  AND  ATTORNHT. 
Bee  Attobnbt  and  Client,  1,  2,  8» 

CLOUD  ON  TITLE. 
See  Equity,  2,  12,  13. 

COMMISSIONER. 
1.  CoMiiissiONm  TO  BXscuTB  Dbbd. —  The  appointment  of  a  Commissioner  by 
the  Court,  in  a  final  decree  to  execute  a  deed,  if  the  defendant  fail  to  do  lo 
within  a  given  time ;  Held,  not  to  Justify  the  reversal  of  the  Judgment  Eager 
T.  Bhindler,  47. 


be  presumed,  nothlnflr  appearing  to  the  contrary,  that  the  same  meaning  was 
intended  whereTer  like  words  or  ezpresalons  are  anhaeqtiently  need.     Id. 

•.  Contract  with  Two  Constbuctions. —  Where  a  contract  admits  of  two  con- 
structions, one  of  which  nullifies  the  contract,  and  the  other  upholds  it,  the 
former  must  be  discarded  and  the  latter  adopted,     /d. 

T.  Chattel  of  No  Valub  not  Subject  of  Contbact. — If  a  chattel  be  of  no  Talae 
to  any  one,  it  cannot  be  the  basis  of  a  contract,  but  if  It  be  of  any  value  to 
either  party,  it  may  be  a  good  consideration  for  a  promise.  Qifford  ▼.  CarvUl, 
580. 

Bee  San  Frarcisco,  2,  8;  Pbaud,  8,  11,  12;  E^idbncb,  2;  Equity,  6,  7,  8, 
9,  10,  11 ;  San  Jos  A,  1,  2,  8 ;  Spbcifxc  Contbact  Act,  1,  2,  8 ;  Coybnant,  1 ; 
CoBPOBATioN,  2,  6 ;  AOBNT,  2 ;  Pleadings,  16. 

CONVBYANCB. 
See  Trust,  1,  6 ;  Attobnby  in  Fact,  1. 

COPARTNERSHIP. 
See  Specific  Contract  Act,  1 ;  Pleadings,  0. . 

CORPORATIONS. 

1.  Cbbtificatb  of  Incobfobation. —  A  certificate  of  incorporation  which  doe* 

not  set  forth  the  name  of  the  city,  or  town  and  county  In  which  the  prin- 
cipal place  of  business  of  the  corporation  Is  to  be  located,  does  not  estab- 
lish the  existence  of  a  corporation.    Harris  v.  McGregor,  124. 

2.  PRKREQUIHITES  TO  CoRPOBATE  EXISTENCE. —  There  must  bc  a  substantial  com- 

pliance with  all  the  forms  of  the  Act  by  the  persons  seeking  to  become  a 
body  corporate,  before  the  corporation  can  be  considered  in  esse.    Id. 

5.  Directors  of  a  Turnpike  Company. —  The  Directors  of  a  corporation  formed 

for  the  construction  of  plank  or  turnpike  roads  are  not  liable  personally, 
under  the  nineteenth  section  of  the  Act  creating  such  corporations,  on  a 
contract  made  by  them,  which  by  Its  terms  binds  the  corporation,  unless  the 
stockholders  have  adopted  by-laws,  and  the  same  have  been  filed  In  the  Re- 
corder's ofllce,  and  the  contract  is  made  in  violation  of  the  by-laws.  Hall  t. 
Crandall,  568. 
4.  Powrr  of  Directors  of  Turnpike  Company. —  The  Directors  of  a  corporation 
formed  for  the  construction  of  plank  or  turnpike  roads  are  not  yested  with 
any  power  by  the  statute  until  the  stockholders  have  adopted  by-laws  de- 
fining their  powers,  and  the  same  have  been  filed  In  the  Recorder's  office.    Id. 

6.  Liability  on   Promissory  Note  of  a  Cobpobation. —  At  common  law  the 

officers  of  a  corporation  are  not  liable  personally  on  a  promissory  note  of  the 
corporation,  made  by  them  as  such  officers,  In  which  the  promise  to  pay  Is 
made  by  the  corporation,  and  not  by  the  officers  personally.    Id. 

6.  Whbn  Agent  acts  without  Authobity  of  Principal. — When  the  contract  of 
the  officers  of  a  corporation  binds  the  corporation  by  Its  terms^  and  not  the 
officers  personally,  and  the  contract  Is  made  without  authority,  so  that  the 
corporation  is  not  holden  on  it  If  any  personal  liability  exists  against  the 
officers,  It  results  from  the  wrong  done  by  them  In  undertaking  to  act  with- 
out authority.    Id. 

T.  Asrersmknt  on  Stock  of  Mining  Cobpobation. —  The  Board  of  Trustees  of  a 
corporation  formed  for  the  purpose  of  carrying  on  mining  have  the  power 
to  lovy  and  collect,  for  the  purpose  of  paying  the  proper  and  legal  expenses 
of  the  company,  assessments  exceeding  ten  thousand  dollars,  even  though 
the  by-laws  provide  that  the  Trustees  shall  not  have  power  to  Incur  an  in- 
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debtednesfl  exceeding  ten  thousand  dollars,  a 
curred  and  existing  exceeds  that  amount  Bui 
Co.,  586. 

8.  Enjoining  Tbustbbs  of  Cobporation. — ^The  Tr 

will  not  be  enjoined  from   selling  stock  for 
where  the  assessment  is  leTled  for  the  purpo 
legal    expenses  of  the  company*   if   the  asse 
amount  allowed  by  law.    Id. 

9.  Value  of  Mining  Stock. —  A  finding  of  fact  1 
poration  is  Talueless  does  not  necessarily  sho^ 
poratlon  is  Talueless.    Oiffard  t.  OarvUl,  689. 

See  CONDBMNATioir  OF  Land,  2,  3,  4;  liuNiciPAL 

9,  10,  11. 

COSTS. 

1.*  Costs  whkbs  a  Nsw  Tbial  is  Awabdbd. —  Wher 
reversed  by  the  appellate  Court,  and  a  new  t 
recovers  Judgment  on  the  second  trial,  he  is 
Court  below  Incurred  In  the  first  trial.    Stodda 

2.  Costs  in  Action  fob  Monrt. —  In  an  action  fo 
damages,  the  preyaillng  party  is  entitled  to  his 
discretion  In  awarding  them.    JdL 

See  Defaui/i 

COUNTIES. 
1.  Liability  of  County  fob  Jail  Guabd. —  The  11 
expense  of  a  temporary  guard  for  the  County  ^ 
is  to  the  persons  employed  by  the  SherilT  as  i 
Sheriff.    NeviU€  t.  BoUmo  County,  261. 

COUNTY  COURTS. 
See  JusTiCFs  of  thb  Pbaci 

COUNTY  TRAEASUR0B. 
See  Officlal  Bonds,  4. 

COVENANT. 
1.   CONSTBUCnON  Oy  GOTKfANT  TO   InDBMNIFY. —  Wh< 

had  been  engaged  in  purchasing  and  exporting 
account  up  to  a  certain  time,  and  the  defendan 
business,  and  plaintiff  carried  it  on  on  his  own  at 
the  parties  entered  into  an  agreement  to  carry  on 
defendants  coTenanted  to  indemnify  plaintiff  agal 
with  the  business  In  which  the  parties  had  befoi 
the  covenant  did  not  apply  to  the  liabilities  ine 
carried  on  the  business  on  his  own  account    Ha9. 

See  Wabbanty,  1,  2. 

CRIMINAL  LAW. 
1.  Proof  on  Tbial  fob  Abson  coMMiTrxD  to  dbfbai 
In  an  indictment  for  arson  for  burning  a  bulldii 
fire  by  a  duly  Incorporated  company,  with  intent 
it  is  sufficient  for  the  people  to  prove  a  corporat 
agent  by  whom  the  insurance  was  made  was  an 
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poratlon.  Tbe  compllanee  of  ft  foreign  corpomtion  with  the  law*  of  this 
State  need  not  be  proved.    People  t.  Httg^ke;  257. 

2.  Peoof  as  to  de  facto  Bxistbncs  of  Cobpobation. —  In  an  indtctment  for 
arson  commuted  with  intent  to  defrand  an  inanranoe  company,  the  teatlmonj 
of  the  agent  that  he  was  acting  as  the  agent  of  the  corporation,  and  effected 
the  insnranee  and  dellterod  the  policy*  which  was  reeeiTed  by  the  defendant, 
is  sui&cient  to  warrant  the  Jury  in  finding  the  de  faato  e¥istenc<  of  the  cor- 
poration, and  the  existence  and  dellyery  of  the  policy  Iqr  its  ^  fuoto  agent. 
Id. 

Z,  Pboof  of  Validity  of  a  Policy  of  iNSUiAvca  uf  Cbixinal  Cabs. —  In  a 
trial  for  arson  committed  with  intent  to  defraod  an  insurance  oompany.  It  is 
not  necessary  for  the  people  to  prove  that  the  policy  was  valid,  and  that  the 
defendant  could  maintain  an  action  thereon  for  loss.    Id, 

4.  Abbbst  of  Judomemt  in  Cbiminal  Case. —  In  an  indictment  for  arson  com- 
mitted with  intent  to  defraud  an  insurance  company,  a  yariance  between  the 
name  of  the  company  as  charged  in  the  indictment  and  as  proved  on  the 
trial.  Is  no  ground  for  the  arrest  of  the  Judgment.    Id, 

6.  JoDOMBNT  OF  IifPBiBGNM ENT. —  A  Judgment  in  a  criminal  case  that  the  de- 
fendant be  imprisoned  four  years  from  the  time  of  his  delivery  to  the 
Warden  of  the  penitentiary.  Is  not  erroneous.    Id. 

6.  Acting  dndbb  Contbol  of  Another  doks  not  Excuse  a  Labcent. —  On  a 

trial  for  larceny,  it  is  not  competent  for  the  defendant  to  prove  that  he 
was  under  twenty-one  years  of  age,  for  the  purpose  of  showing  that  In 
committing  the  offense  he  was  acting  under  the  control  of  another.  People 
V.  Richmond,  414. 

7.  Same. —  The  command  of  a  master  to  his  servant,  or  principal  to  his  agent, 
or  parent  to  a  child,  will  not  Justify  a  criminal  act  done  in  pursuance  of  it. 
Id. 

8.  Jubisdiction  of  a  Labcent. —  When  property  has  been  stolen  In  one  county 
and  carried  into  another,  Jurisdiction  of  the  offense  is  in  either  county. 
People  V.  Rohles,  421. 

9.  Plea  in  Cbiminal  Case. —  If  the  defendant  in  •  criminal  case  refuses  to 
plead  after  his  demurrer  to  the  indictment  lias  been  overruled,  the  Court 
may  direct  a  plea  of  not  guilty  to  be  entered  for  him.  People  v.  Jocelyn, 
562. 

10.  Witness  in  Cbiminal  Case. —  A  witness,  not  examined  before  the  grand 
Jury,  wiiose  name  Is  not  indorsed  on  the  Indictment,  may  be  examined  by 
the  People  on  the  triaL    Id. 

11.  Ebbob. —  The  record  must  affirmatively  show  error ;  the  appellate  Court  will 
not  presume  it.    Id. 

12.  Indictment  fob  Rape. —  In  an  indictment  for  the  crime  of  rape  it  is  not 
necessary  to  aver  the  age  U,  the  person  charged  with  committing  the  rape. 
People  V.  Ah  Tek,  675. 

18.  iMDiCTiiaffT  fob  ABBAOia  WITH  DEADLY  Wbafon. — ^An  Uidlctment  for  "an 
assaiilt  with  a  deadly  weapon,  with  an  intent  to  inflict  upon  the  person  of  an- 
other a  bodily  injury,"  should  charge  the  offense  in  the  language  of  the 
statute,  and  should  also  allege  that  the  weapon  was  deadly,  or  such  facts 
as  necessarUy  show  that  it  was  deadly.    People  t.  Jaoohs,  579. 

14.  Tbstimont  of  an  Accomplice  in  a  Cbiminal  Case.-^  Where  the  prosecution 
rely  on  the  testimony  of  an  accomplice,  Jointly  indicted  with  the  defendant, 
the  defendant  should  not  be  discharged  at  the  close  of  the  testimony  for  the 
prosecution,  if  the  accomplice's  testimony  has  been  corroborated  in  soma 
particulars.    People  v.  Gamett,  622. 
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16.    BURGLABT     MIXXD     WITH     LABCBNT. —  OUF    Crill     : 

offense  as  barglary  mixed  with  IftiTenj  or  ano   i 

16.  INDICTVBKT  GBABQIirO  TWO  OfTETlSSS. —  Undei     I 

ment  which  charges  a  burglary  mixed  with  a  i 
If  to  connectian  with  a  burglary  another  off  ens 

be  made  the  fonadation  ot  a  separate  indtctmi  i 

17.  Samb. —  If  the  indictment  cbargea  two  offenses,  I 

it  is  taken  by  demurrer.    Id, 

18.  Tbial  whers  Indictment  chabges  Bdbglabi 

the  Indictment  charges  a  burglary  mixed  with  i 
interposed,  and  the  case  ia  conducted  upon  the  : 
«n  trial  for  burglary  alone,  the  Court  cannot,  a: 
the  jury  have  retired,  change  the  issue  by  in  I 
may  find  the  defendant  guilty  of  grand  larcei  | 
10.  Larceny  is  not  Inclddid  in  Bubolary. —  Larc<  : 
time  a  burglary  Is  committed,  is  not  include  I 
slaughter  in  murder ;  the  larceny  Is  no  part  of    I 

20.  Examination  of  Trial  Jubors. —  In  an  exam  : 
their  competency,  in  a  criminal  case,  the  defes  I 
inquiry  whether  the  Juror  can  try  the  case  an< 
law  as  declared  by  the  Court,  and  upon  the  e 
gard  to  any  previously  formed  opinion.    People  < 

21.  Burglarious  Tools  as  Evidence. —  Burglarlou 
Bion  of  the  defendant  soon  after  the  commission  i 
in  evidence  by  the  prosecution  whenever  they  c 
of  circumstances  which  tend  to  connect  the  d<  I 
burglary  charged  in  the  Indictment.    People  v.  'P 

22.  Same. —  Before  burglarious   tools  can  be   recei^  • 
shown  that  the  burglary  charged  was  In  fact    ! 
committed  with  the  aid  of  burglarious  tools  like 
in  evidence,  and  that  the  defendant  was  In  the  ' 
the  offense  was  committed.    Id. 

28.  A  Bill  of  Ezcxftions  must  show  BkBOB. —  If  : 
for  burglary,  only  shows  an  exception  to  the  ex : 
la  evidence,  the  presumption  Is  that  all  the  fac  I 
•Btitle  them  to  be  shown  in  evidence.    Id. 

24.  Sams. —  Where  the  admissibility  of  evidence  dei 
other  evidence,  it  will  be  presumed  on  appeal  tl 
of  a  character  to  justify  the  ruling  of  the  Cour : 
be  clearly  shown  by  the  bill  of  exceptions.    Id. 

26.  VOTiNQ  Twicb. —  The  act  of  voting  more  than  c : 
not  a  crime  unless  done  knowingly  and  with 
Harrie,  678. 

26.  Troof  of  Intent  to  do  Wrong. —  The  intent  with 
done  must  be  proved ;  but  when  an  unlawful  act  : 
by  the  accused,  the  law  in  the  first  instance  pi 
tended,  and  the  proof  of  justilicatlon  or  excuse  II 

27.  Proof  of  Drunkenness  in  a  Criminal    Case.— 

the  commission  of  a  crime  may  introduce  evidem 
toxicated  at  the  time  he  committed  the  act,  not  ; 
but  to  enable  the  Jury  to  determine  whether  his 
that  he  knew  he  was  committing  an  offense.  I\ 
See  Nnw  Tbtal,  4 ;  Witmbsb, 
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DAMAOB& 

1.  Who  Liabli  won  In jubt  gacbbd  bt  DBrBcriTB  Oonstbuction  of  Builoiko. — 

Tlie  owner  of  a  baildlng,  who  hat  the  Bune  erected  by  a  eontraetor,  is  liable 
In  cases  where  an  action  can  be  maintained,  for  injuries  sostained  bj 
another  by  reason  of  its  defective  construction,  after  he  has  accepted  of 
the  building  from  the  contractor.    Fanjoif  y.  ffsolet^  248. 

2.  When  Ownbb  of  Building  not  Liablb  fob  its  Dbisctitb  CJokstbuction. — 

The  owner  of  a  building,  who  has  the  same  erected  by  a  contractor,  and 
accepts  of  the  same  when  completed,  is  not  liable  for  injuries  afterwards 
sustained  by  one  engaged  In  painting  the  same,  resulting  from  the  fall  of  the  ^ 

cornice  caused  by  the  painter  suspending  a  staging  to  the  cornice.    Id, 
See  Nbw  Tbial,  1 ;  Bjbcthbnt,  2,  8,  4,  6,  6 ;  PBACnca,  8. 

DBBD. 

1.  Evidence  to  Provb  Salb  of  Land  bt  Intbstatb  dubino  his  Lifbtimb. —  | 

Proof  that  the  intestate  stated  In  his  lifetime  that  he  did  not  own  any  in-  j 

.  terest  In  land,  that  he  had  sold  out,  and  of  his  allowing  others  to  deal  with 
the  land  as  their  own,  Is  not  eyldence  sufficient  to  sustain  an  allegation  In  a 
complaint  against  the  administrator  that  the  Intestate  executed  and  de- 
llTered  deeds  of  the  land.    Thompson  y.  Lpnoh,  189. 

2.  Description  of  Land  Sold  in  Tax  Debd. —  If  the  description  of  the  land  as- 

sessed is  definite  and  accurate  in  the  assessment,  and  is  inserted  In  the  tax 
deed,  and  the  purchaser  at  the  sale  buys  a  portion  of  It  for  the  taxes  and 
costs,  such  description  in  the  tax  deed  of  the  portion  sold  as  will  enable  its 
bomidarles  to  be  determined  by  extrinsic  eyidence,  applying  the  description 
In  the  deed  to  the  land,  is  sufficient.  Brunn  y.  Murphy,  826. 
8.  Deed  madb  bt  am  Attorney  or  Agbnt. — Jleld,  that  a  deed  purporting  In  tbo 
body  of  it  to  be  the  deed  of  Stephen  Smith,  but  signed  "  Stephen  Henry 
Smith,  attorney  in  fAct  of  Stephen  Smith,*'  Is  not  the  deed  of  Stephen  Smith, 
even  though  the  person  describing  himself  as  attorney  in  fact  of  Stephen 
Smith  had  authority  to  execute  a  deed  of  conyeyance  of  the  premises 
described  for  and  In  the  name  of  Stephen  Smith,    iforrifon  y.  Bowman,  3.17. 

4.  Attorney  in  Fact  and  Principal. —  A  deed  for  land,  executed  by  an  attorupy 
in  fact  for  his  principal,  must  be  executed  in  the  name  of  the  principal, 
otherwise  nothing  will  pass  by  the  deed.    Id. 

6.  Dbbd  of  Executor,  who  is  also  an  Heib,  Dbvisbb,  and  Lbgatbb. —  A  deed 
of  conyeyance  by  an  executor  of  land  belonging  to  the  estate,  in  which  he 
himself  has  an  interest,  purporting  to  conyey  in  his  Indlyidual  capacity  and 
also  as  executor,  passes  to  the  grantee  his  indlyidual  Interest,  but  not  the 
rights  and  Interests  of  the  heirs  therein,  which  the  executor  had  no  author- 
ity, under  the  will,  to  conyey.    Id, 

6.  Description   of  Land  in   CoNystANCB. —  Although   distances   and   quantity 

must  yield  to  natural  monuments  in  determining  the  boundaries  of  land,  yet 
they  are  entitled  to  some  weight  in  getting  at  the  intention  of  the  parties 
where  there  is  a  latent  ambiguity  as  to  what  monument  was  intended. 
Doe  V.  VaUejo,  886. 

7.  Deed  of  Land  to  L.  B.  &  Co. —  A  conveyance  of  land  to  L.  B.  &  Co.  vests  the 

le^al  title  of  the  same  In  L.  B.  alone,  and  his  deed  will  give  to  his  grantee 
a  good  and  valid  title.    Winter  y.  Stock,  407. 

8.  A  Prior  Deed  not  Conclusivb  ab  vo  Titlb. —  A  deed  which  has  been  re- 
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corded   is  not  conclusiye  evidence  of   title   li 
grantee  In  a  prior  unrecorded  deed  who  is  in  ;      i 
486. 
See  MoBTOAOB,  1,  2 ;  Tbust,  1,  2,  8,  4,  5 ;  Commisc 

1.  2.  8. 

DEFAULT. 

1.  Order  vacating  ▲  Judgment  entered  by  Def^ 

judgment  entered  by  default  and  allowing  a  d 
be  disturbed  by  the  appellate  Court  except  in 
cretlon  by  the  Court  below.     Howe  v.  Indepen\     i 

2.  Costs  on  Vacating  Judgment. —  An  order  vaci 

default,  and  allowing  the  defendant  to  answer,     I 
of  previous  costs  as  a  condition  of  setting  asld< 

8.  Affidavit  to  set  aside  a  Judgment  by  Default 
vacate    a    Judgment    by    default,    under    the 
Practice  Act,  must  show  —  First,  that  the  de    i 
take,   inadvertence,   surprise,   or   excusable*  neg    : 
defendant  has  a  meritorious  defense.    BaUey  v.  ' 

4.  Obdeb  Setting  Aside  a  Judgment  by  Default.- 
Court  below,  setting  aside  or  refusing  to  set  a    ! 
resta  much  in  the  discretion  of  the  Court,  and      1 
appellate  Court  unless  plainly  erroneous,  yet 
below  is  not  a  mental  discretion,  to  be  exercis* 
discretion  to  be  exercised  in  conformity  with  th(   ! 

6.  Setting  Aside  a  Default  on  the  Oboitnd  of  BZ(   i 

ment  by  default  should  not  be  set  aside  on  the 
because  the  preparation  of  the  answer  require* 
cases,  and  during  a  portion  of  the  time  the  atto;  i 
Id. 

0.  W^o  Should  make  Affidavit  to  set  abide  Defj  i 

tion  to  set  aside  a  default,  should  be  made  by    : 
reasons  exist  for  having  it  made  by  some  one  els 

7.  Showing  Mebitobious  Defense  on  Motion  to   i 

affidavit  of  the  attorney,  on  motion  to  set  aside  i 
from  the  examination  of  the  defendant's  case,  s 
examination,  he  verily  believes  that  it  is  better  t 
show  that  the  defendant  has  a  meritorious  defeni  i 

8.  Defendant's  Answeb  Should  be  Shown  to  Cou  : 

to  prepare  and  exhibit  to  the  Court  the  defeada  i 
of  a  motion  to  set  aside  a  default.    Id, 

9.  Costs  on  Opening  a  Default. —  When  a  Judgm^s  : 

opened,  eosts  should  be  imposed  as  a  condition.    , 

DBMURRBR. 

1.  Demubreb  fob  Ambiouitt. —  A  demurrer  to  a  con 

uncertainty,  should  point  out  specially  in  what  th ! 
consists,  or  it  will  be  disregarded.    Blano  v.  KUkm  \ 
Bee  Mibjoindeb  of  Plaintiffs, 

DEPOSITION. 
1.  Deposition  of  Party  to  an  Action. —  The  testimoi 
may  be  taken  by  deposition,  if  he  resides  out  o1' 


Lwuiuvujr  IB  i.u  in;  useu,  itiiuuug^u  ue  resiucK  wiiuia  lesB  uiaii  uiiri/  miies  ox 
the  place  of  trial.    Bhidmore  y.  Taylor,  619. 

DISMISSAL  OF  ACTTION. 
See  BfANDAMus,  2,  3 ;  Bond,  2. 

DISTRICT  COURTS. 
See  Constitutional  Law,  B. 

DISTRICT  JUDGD. 
See  Office,  1. 

DRAFTS. 
See  Bills  of  Bxchanob,  1 ;  Pleadings,  17,  18 ;  Fraud,  13. 

DRUNKENNESS. 
See^BiMiNAL  Law,  27. 

EJECTMENT. 

1.  EjECTifflNT  D018  NOT  AmcT  TiTLB. —  Actlons  of  ejectment  do  not  affect  th« 

title  to  property,  bat  the  possession.     The  plaintiff  recoyeiing  possessioii 
goes  into  possession  with  the  title  he  previously  had.    Long  y.  HfevUle,  181. 

2.  Set-off  of  Valub  of  Im PBoysMBNTS  against  Damages. —  The  Court  cannot, 

in  an  action  to  recoyer  lands,  set  off  the  yalue  of  Improyements  against  tlio 
damages,  if  the  defendant  does  not  desire  it.  Carpeniier  y.  Cfardiner,  160. 
8.  Damages  fob  an  Ousteb  bx  a  Co-Tenant. —  A  tenant  In  common  when  ousted 
by  his  co-tenant  may  recover  the  damages  resulting  from  the  ouster  as  well 
as  when  ousted  by  an  entire  stranger  to  the  land.  Oarpewtier  y.  MiioheU, 
880. 

4.  Damages  BacoysBABLB  fbom  Timb  of  Ousteb. —  In  an  action  to  recover  the 

possession  of  land  by  a  tenant  In  common  against  a  co-tenant,  the  plaintiff 
can  recover  damages  only  from  the  time  of  the  actual  ouster  proved.    Td, 

5.  Damages  im   E^ji^erMfiNO^. — -Id  an  action  to  reco¥«^t-  the  possess  ion  of  laud  Ur 

the  owDf>r  of  an  undivided  one  hall  a^lnst  delcDdantB  who  entered  as  nn.ked 
treij passers^  but  purchased  ao  undivided  intereat  after  the  ccmm^ac<?uienl 
of  the  action,  plaintiff  cas  tcco^er  ttti^  valae  of  one  half,  the  rents  and 
profttSn  Incitidlng  thoee  resulting  from  the  tmprgvementa  placed  mi  the  land 
by  i^efendantg.  clurlng  the  period  of  wrongful  p'js3ege;lt>n.  fdt. 
fl.  BrrriNG  oft  Vat^ue  of  Improve ments  AOAiysT  Iiamagbs.^  Wlit?fe  one  who 
entf^ra  as  a  nak^d  tre^pa^ser  places  Improvements  on  the  Ifindt  aod  Bftef- 
tvfirde.  bujs  ao  undivided  Interestr  In  tin  action  rv gainst  him  to  recover  pos^ 
H^^siipn  fit  the  land  by  a  tenant  In  common  who  owned  prior  to  the  wronifful 
eotry  I  he  defendant  ennnot  set  off  the  value  of  hit  Improv<nnente  agslnai 
\hv  i\iunu.Rf?s.     Id. 

T*    rLHCl£A3B   Off    PttOPBRTV    PBNniNO    iH  ACTJON    TO    BECOV^K   POSSESS  t ON    OF   I*.-^ 

One  who  buys  bnd  during  the  pend<>ncy  of  an  miction  to  ff?<rorer  po*^ 
genpTfin  of  It,  In  which  bis  itrantor  1h  a  defendants  may  thereafter  eonttnu* 
the  d€<fens?f  In  the  nanie  of  hla  ^TEtotor,  or  may  cfiUHce  himself  to  be  anlk^ 
sH  til  ted  in  hiB  place.  Ma^titik  v,  Th<trpj  444. 
$,  Win*  ,snJHt.p  UK  rEKMOVf:D  tst^EH  a  writ  cif  PosfifcssioN. —  prima  fQiH^t  all 
who  come  Into  possession  of  land  after  an  action  la  brouj^bt  to  recovur  pon* 
Bi-s^lou  of  It  muBt  go  out.  If  the  plaluUlf  recover  and  a  writ  of  hahtrv  faciaw 


.    Ljtdxx. 

p999e§sionem  is  lamed,  fbr  the  preBnmptton  1i 
contrary,  that  they  eame  la  under  the  deHendavl 

t.  BrracT  ov  Bmacncm  t»  Wmr  or  BcBTiTviioif^-^ 
of  land,  and  turned  ont  under  a  writ  of  habere  fc 
not  a  party  to  the  tmkt,  is  not  prcjndtoed  In  hie 
iBff  the  salt    14. 

8H  UnDSBXAKim,  1,  8,  8,  4,  5;  Braarns,  1;  Lii 
Coina^  1,  2;  EnDWHcm,  15,  1« 

EMBEZELBMBlfT. 

Bee  BflTATBS  of  Dbcbabsd  Pbbso 

EMINENT  DOMAIN. 
Bee  CSOMDBMNATION  OP  Lamd^  1«  S 

BQCITJ. 

1.  lOlfOKANCn  AM  A  OBOUKD  POh  BBIilET  ITf  EQVITT.— 

unlearned  and  Ignorant  of  legal  proeeedfaigB  affo 
equity,  unleas  it  also  appears  that  he  relied  for  it 
against  iHiom  relief  te  sought,  and  aoch  persoi 
of  facts.     Boyd  y.  Blankman,  20. 

2.  JimiflBicTioir  or  Coovr  or  Bqvitt  whbbb  THna 

Conrt  of  equity  has  jurisdiction  at  the  salt  of  the 
parchased  land  at  SherUT's  sale,  and  recelTed  a 
mnnnl  and  set  aside,  as  a  (deud  apon  title,  a  dee 
llie  reeoyery  of  judgment  by  the  fodgment  debt 
and  to  defraud  the  creditor.    If  oyer  y.  Bhiaaier,  4'^ 

S.  Bqoitx  and  Iaw  Jubisdictiok. —  Before  a  case  ea 
the  reaifh  of  a  Coort  of  equity.  It  mirat  be  madi 
remedy  would  be  adequate  and  complete.    Id. 

4.  A  Cloud  oh  Titls  mat  bb  BSMOTEn  bt  Ohb  jtot 
ment  creditor  need  not  be  in  possession  of  land  1 
a  salt  in  equity,  after  he  has  a  6herlff*s  deed«  te 
given  by  the  debtor  to  defraud  him  before  he  reoor 

I.  Cbbdxtob's  Biu.  ahd  Suit  to  gancbl  Fbaoddubn^ 
tlnction  between  a  creditor's  bill  and  a  suit  in 
Bherlff*s  deed  of  land,  to  cancel  a.  fraudulent  dee 
debtor  before  the  SherUf'a  sale  or  recovery  oX  juds 

^  Rbscinding  an  Ezbcvtbd  Contbact  fob  Baud  oi 
Gommteslonera,  having  the  title  of  the  land  of  a  d 
a  rule  to  sell  te  oocupants  In  possession  at  a  «ert 
session  of  seventy-two  acres  petitions  to  buy  a  tra* 
seventy-two  acres,  giving  courses,  distances,  and  n 
and  the  tract  contains  the  seventy-two  acres,  and 
pation  of  another,  and  the  Board  have  the  mean 
facts,  and  make  a  deed  to  the  petitioner,  a  Court  < 
the  ecsxtract  at  the  suit  of  the  Board.  Board  of  C 
{Vo.  1,)  172. 

7.  Facts  nbckssa^t  to  obtain  Rsscxssion  or  Exscui 
party  seeks  the  rescission  of  an  executed  contract  ft 
ground  of  a  false  suggestion.  It  must  api>ear  thi 

Vol.  XXIX.— 45 


706  Ikdeol 

complained  of  was  as  to  a  material  fact  by  which  the  party  was  Induced  to 
make  the  contract  to  hla  Injury,  and  In  relation  to  which  he  placed  confidence 
In  the  other,  by  reason  of  his  not  bavins  the  means  of  knowledge  within  his 
own  reach.  Id, 
8.  MisBSPRBSBHTATioif  wiTuouT  IKJUBT. —  A  naked  misrepresentation,  however 
wrong  in  point  of  morais,  unaccompanied  by  actual  damage^  does  not  afford 
ground  for  relief  against  an  executed  contract  for  the  sale  of  land.    Id.      ^ 

•.   RB8CI8BION   or  CONTBACT  BT   BBASOK  OF  SUPPBBSSIOK  OF  FACT. A   COUtTBCt 

will  not  be  rescinded  on  account  of  a  suppression  of  a  fact  by  one  party, 
unless  the  concealment  resulted  In  injury,  and  the  concealed  fact  was  ma- 
terial, and  one  which  the  party  was  under  some  legal  or  equitable  obllgar 
tlon  to  disclose.  Id. 

10.  MiSTAKB  IN  NuMBBB  OF  AcBES  SOLD. —  If  land  is  sold  by  metes  and  bounds, 

with  a  statement  of  the  number  of  acres,  a  mistake  as  to  the  number  of 
acres  affords  no  ground  of  action,  unless  It  appears  beyond  controversy  that 
quantity  was  one  of  the  principal  conditions  of  the  contract.    Id. 

11.  When  Vbndob  has  Means  of  Ascbbtaininq  Quantity  of  Land. —  If  the 
seller  has  the  means  of  ascertaining  the  quantity  of  land  and  does  not  do 
so,  equity  will  afford  him  no  relief  on  the  ground  that  the  buyer  misrepre- 
sented the  quantity.    Id. 

12.  Action  to  Rbstbain  a  Salb  bt  an  Administbatob. —  A  sale  by  an  adminis- 

trator of  land  once  the  property  of  the  intestate,  but  which  he  is  alleged  to 
have  sold  during  his  lifetime,  will  cast  such  a  cloud  on  the  title  of  the  intes- 
tate's prior  grantee  as  will  enable  him  to  maintain  an  action  to  restrain  the 
sale.    Thompson  v.  Lynch,  189. 

18.  One  not  in  Possbbbion  may  bnjoin  8alb  of  Land. —  The  owner  of  land  not 
In  possession,  may  maintain  an  action  to  restrain  a  sale  of  the  same  by  hia 
own  grantor,  which  would  cast  a  cloud  upon  his  title.     Id, 

14.  Setting  abidb  a  Dbcbee  of  Fobeclosube  and  Deed  made  thbbbundbb. —  If 
a  testator  has  mortgaged  land  devised  by  his  will,  and  after  his  death,  one 
who  erroneously  supposed  he  bad  acquired  the  legal  title  before  the  death 
of  the  testator  buys  In  the  property  under  the  mortgage  sale  and  acquires 
the  legal  title,  which  by  his  own  election  and  the  election  of  the  devisees  he 
holds  in  trust  for  them,  a  Court  of  equity  will  not  set  aside  the  decree  of 
foreclosure  and  deed  made  Iherenuder.  Morrison  v.  Boicman,  387. 

16.  Sales  by  Trustee  oi^  roRTiONs  -if  Teubt  Estate. — If  one  who  holds  the 
legal  title  in  trust  for  devisees  under  a  will»  makes  advances  to  pay  en- 
cumbrances on  the  trust  estate,  and  then  sells  portions  of  the  property,  a 
Court  of  equity  in  taking  an  account  will  confirm  the  sales  and  charge  the 
trustee  with  the  proceeds.    Id. 

16.  Enforcement  of  Parol  Contract  in  Equity. —  If  the  lessee  and  lessor  enter 

Into  a  parol  agreement  with  regard  to  a  new  lease  of  the  premises  the  lessee 
Is  occupying,  and  the  amount  of  rent  to  be  paid  by  the  lessee,  and  Improve- 
ments made  by  him  and  to  be  made  on  the  premises,  and  afterwards  the 
lessee  executes  a  lease  in  writing  relating  to  the  same  subject  matter,  con- 
taining terms  varying  from  the  parol  agreemetft,  a  Court  of  equity  will  not 
rescind  the  written  lease  and  enforce  the  parol  contract,  nor,  unless  upon 
some  equitable  ground,  as  mistake,  or  fraud,  will  It  reform  the  written  lease 
to  make  it  correspond  with  the  parol  contract.    Ewald  v.  Lyoan,  560. 

17.  Same. —  A  Court  of  equity  will  not  enTorce  a  parol  contract,  if,  after  the 
same  Is  made,  the  parties  voluntarily  enter  into  a  written  contract  differing 


Index* 

In  terms  from  the  parol  agreement,  nor  will  It  i 

for  the  written  one.    Id. 
Bee  TM78T,  1,  5 ;  If obtqaob*  S,  6,  7 ;  Tbustkb,  1 ;  Mi 

0,10. 

ERROR. 

1.  Bbbob  must  bb  Clbablt  Shown. —  The  record  s 

not  leave  It  to  be  inferred  from  argument  as  t 
record  means.    People  t.  Rohles,  421. 

2.  Ebrob  must  be  Shown. —  The  appellate  Coart  wi  i 

below  committed  error  unless  the  record  shows  i  i 

error  must  rely  on  the  record  to  disclose  it.    Wa 
See  Witness,  2. 

BVIDENCB. 

1.  Byidbncb  in  Suit  pob  Stbbbt  Assessment  in  Sai  i 

by    a    contractor   against   the   owner    of   a   lot  I 

coyer  the  tax  assessed  on  the  same  for  work  t  i 

of  the  lot  under  a  contract  with  the  Superintend 
contract  was  fulfilled  to  the  satisfaction  of  t 
fendant  cannot  introduce  evidence  to  prove  th 
according  to  the  specifications  of  the  contract  i 
ordinance.     Emery  v.  Bradford,  75. 

2.  Bttdbncb  or  Admission  of  Sum  due  on  a  Contrj 

Ing  is  made  by  a  person  to  repay  such  sums  as  c  ! 

to  the  agents  of  a  toll  road  company,  a  statemen  i 

afterwards,  admitting:  that  the  toll  road  compai 
sum  for  money  advanced  on  the  contract,  is  ac  1 

action  on  the  contract  brought  agatnsrhim.     Or  ' 

8.  Bvidbncb  in  Suit  against  San  Jos2. —  In  a  su 
Common  Council  of  the  City  of  San  Jos^  on  a  c( 
defendant  may  prove  that  at  the  time  the  con 
no  money  in  the  City  Treasury  except  what  hac 
current  expenses  of  the  city  government  and  itf  i 
Jaoe  V.  Mayor  of  San  Joa6,  180. 

4.  Opinions  of  a  Witness  as  Evidence. —  In  the  t 

validity  of  a  title  to  land,  the  opinions  of  a  wltn         ( 
not  admissible  in  evidence.     Winter  v.  Btock,  40i 

6.  Record   of   an   Alcalde's   Grant  as   Evidence.— 

reads  in  evidence  the  record  of  a  grant  of  a  1         i 
original  grants  made  by  an  Alcalde  in  San  Franc 
ment  of  civil  government  in  California,  may  also  b        ^ 
jury  whatever  words  are  found  in  the  margin  o 
the  grant  was  not  taken,  and  the  cross  lines  on  1        i 
Rice  V.  Cunningham.  492. 

0.  Bvidbncb  on  Alcaldes'  Grants. —  If  the  party  to        i 
record  of  a  grant  In  the  record  book  of  Alcaldes        I 
his  title  to  a  lot  in  San  Francisco,  and  claims  tl        < 
of  the  record,  and  cross  lines  of  cancellation  on  tl       i 
after  the  grant  was  made,  to  defraud  him,  it  maj 
eipal  fees  for  the  grant  were  never  paid,   and  t 
delivered ;  also,  the  circumstances  under  which  \ 
by   whom   and  under  what  circumstances   it   was 
may  be  shown.    Id. 


7.<fiTATEMXNTs  ov  ▲  Dbcbasbd  Pbbson  —  EviDBNCB  OF. —  The  stmtoneiits  of 
one  who  claims  a  lot  of  land,  made  to  a  stranger,  after  It  ha*  been  taken 
.posaeMion  of  Ijy  one  who  claims  advvrsely  to  him.  are  not  wrtmlatlble  4b 
evidence  in  favor  of  his  heirs  in  an  action  brought  by  them  to  recover 
possession  of  the  same.    IS. 

8.  Right  to  givb  Evidbncs  of  Fouibb  Btatbmbnts  hadb  bt  a  Witnbss. — 
The  former  statementA.of  one  who  Is  a  wltasBS  on  s  trial,  cannot  beslTen 
in  evidence  by  the  ODIKMite.  party,  except  lor  the  purpose  of  impsnchaient, 
and  then  not  unless  the  witness  wiaa  qneatloned  as  to  such  former  state- 
ments made  by  him.    Id. 

9,  Iobntitt  of  Najcbs  bhowb  ipmnxT  of  PnuuMiB. — ^When  a  foroMr  Judgment 

is  recelvsd  in  evldenoe,  the  Identity  of  the  names  In  the  Jiiiififul  with 
those  in  the  pending  action  is  ptima  fmoie  Bufflcient  to  establish  the  identity 
of  persons.    Garwood  v.  Qarwood,  514.    . 

10.  EviDBNCB  to  show  Salb  Fbauoulbmt. —  The  fact  that  the  purchaser  of  a 
miniog  claim,  after  his  pnrchase,  takes  a  laite  amosnt  of  -sokA  dust  out  of 
the  same,  is  .not.  admissible  in  evidence  for  the  pvyose  odC  proving  that  the 
sale  was  Irandulent  as-  to  tlie  creditors  of  the  vendor  by  reason  of  Inade- 
onacy  of  tlie  pzlce  paid.    Hmity  y.  EverU,  610. 

11.  Bvidbhcb  as  xd  Yalub  or  Pbopbbtx. —  In  ascertaining  whether  an  adequate 
j>rice  was  paid  for  a  piece  of  property  at  tlie  tisw  of  its  sale,  the  evUtence 
should  be  restricted  to  the  qnestion  of  what  Its  market  value  was  at  tiiat 
time.     Id. 

12.  Rbstbiction  of  Opbration  of  EviDBNCB. —  If  a  party  intxodocing  evidwce 
during  the  progress  of  a  trial  announces  tlie  pnqpeee  for  which  it  is  intro- 
duced, the  evidence  will  he  restricted  to  the  purpose  announced.     Id, 

13.  Pboof  of  a  Convbssation. —  If  the  .plaintUI,  during  a  trial,  draws  ovt  of  one 
of  his  witnesses  part  of  a  conversation  between  the  plaintiff  and  another 
person,  the  defendant  is  entitled  to  prove  by  his  witnesses  the  whole 
copversation.     QMam  v.  Biifnum,  6S7. 

14.  CoNVBBaATioN  IN  BviDBNCB. —  A  declaration  made  by  a  third  peiaon 'to  and 
In  the  psesence  of  the  parties  engaged  in  a  controversy,  at  the  those  (Of  the 
doin^  of  an  act  by  one  of  them  that  becomes  the  subject  <tf  an  action.  Is 
admissible  in  evidence,  and  becomes  a  part  of  the  r««  geUm,    lA 

16.  Obdbb  to  compel  Sheriff  to  bxbcdtb  Writ  of  Bbstitution. —  At  the  hear- 

Ing,  under  an  order  for  the  Sheriff  to  show  cause  why  -an  order -should  aot 
be  made  reonirinc  .him  to  proceed  and  execute  a  writ  of  hatmns  fnoUiM  pot- 
Bcstionem,  the  burden  is  csat  upon  the  Sheriff  of  establishing  affirmatively 
the  ">■»*•>■  which  lie  alleges  as  an  excuse  for  refusing  to  serve  the  writ. 
(Pofforty  T.  S9ark$,  22  CaL  142,  referred  to  in  this  oonnectien,)  Leete  v. 
dark,  eas. 
IB.  ArFmAvcra  dbxd  ox  jl  MoaiON. —  At  the  hearing  of  a  oiotlon  tried  eo  affi- 
davits, if.a^copy  of  .a  deed.nnder  the  control  of  the  party  relying  opos  It,  to 
which  there  .is.  a  suLscrihing  witness,  is  attached  to  an  affidavit,  and  the 
party  presenting  the  affidavit  refuses  to  produce  theorigiBftI  Atedrupoa  the 
demand  of  his  ^adversary,  -and  showm  no  excuse  theretor,  the  espy  of  the 
deedis.entitledto.no  weight as«avl4enca.    Jd, 

17.  Evunncn  .xo  JiHOw  .1  qht  oo  ferrBBYBW. —  Whaee  a  sohsaqaent  attschlng 
creditor  .intetvenaa  in  .the  anlt  Astwesn^  a  piier  atlactataig  CMdItor  and.  the 
common  jdebtoc*.  and  .no  iinestion  IsrEslaed  as  to  the  hem  s^^  of  his  &aht^  his 
Judgment  against,  the  common  debtor  is  admissible  in  evidence  to  showtliat 
the  common  debtor  owed  him,,  and  is  decisive  of  the  qosstion.  OoohtU  4k  (To. 
V.  Mark»,  678. 

8oe  Attornky  and  CuaifT,  2 ;  Will,  1 ;  Dbed,  1 ;  Swamp  Lands,  2,  5 ;  Nomai.  8 ; 
Takoi.  TNSTiMOlfT,  1;  Fraud.  10:  Cbiminal  Law,  21.  22.  23,  24.  27. 


IUBBX. 


ESTATES  OF  DECEASED  PE 

1.  Dbath  ov  thb  Dbvbnbmit.  puuwa  trs  Pbnm 
action  to  recorer  Jndcment  on  m  proBiflKnT 
death  of  the  defendant,  and  the  Mibatitntioo  o 
contfaiaance  of  the  aolt  agalnat  him,  anhjecta  1 
of  the  Probate  Act  aa  am  appUeaUe  to  |>foai 
daima  agalnat  an  estate  «£  &  deceaaed  panoB* 

2.  JuDOMSNT  ▲oaiNaT  AN  ADMnnBorBATCML —  WAmki 
the  indebtednesB  of  the  estate  of  the  deceased 
M  ^€r9<mam  oannot  be  rendered  aitataat  the  * 

tr  Jdoombkt  aoainbt  Admihistbatob  aiiFOBCiica  A 
feadant  diea  after  the  service  of  attmiarMfia  asi 
oo  hia  property,  and  before  judgment,  and  the 
and  the  action  continued  against  him,  the  Cou: 
enforcing  the  lien  of  the  attachment  hf  a*  sato^c 
an  application  of  the  proceeds  to  the  satlsfactl 

4.  Death  of  Defendant  destbots  Atsacbment  : 
after  the  levy  of  an  attachment  upon  his  propei 
death  destroys  the  lien  of  the  attachment,  and 
Into  the  hands  of  the  administrator,  to  he  admi 
administration.     Id, 

6.  Right  to  Possession  of  Personal  Estate  of  D 
of  Descents  and  Distributions  in  this  State,  th( 
of  the  deceased  vests  in  the  heir,  but  the  adm 
possession  of  the  same,  and  this  right  of  possess 
to  the  time  of  the  death  of  the  deceased.     Jah 

6.  Action  fob  Wbongful  Taking  of  Personal  Ea 
mlnlstrator  may  maintain  an  action  for  the  wrc 
sonal  estate  of  the  deceased,  intermediate  the  di 
Id. 

7.  Same. —  Such  action  may  be  maintained  agains) 
alienated  the  personal  estate  of  the  deceased,  wl 
hundred  and  sixteen  of  the  Probate  Act;  and  i 
new  right  of  action,  out  merely  increases  the  < 

&  Same  —  Whebe  Complaint  alleges  Embezzlbi 
such  action  alleges  that  the  defendant  embezzled 
his  own  use  the  personal  estate  of  deceased,  ant 
the  plaintiff  Is  entitled  to  recover  double  damagi 
allegation ;  but  if  the  proofs  of  such  converaloi 
place  intermediate  the  death  and  the  grant  oo 
covery  should  be  as  in  an  ordinary  action  of  t 

9.  Section  One  Uundbed  and  Sixteen  of  Pbobate 
and  sixteen  of  the  Probate  Act  does  not  afford  t 
bcx^Hng  Rnd  alienating  the  personal  estate  of  th* 
d^ach  A  nil  grant  of  lr»ttnrs.     Jd. 

10.  Samk. —  Sec*  lion  one  b  unit  red  and  sixteen  of  the 
btit  a  r^fuf^lal  irtatuh*.     14. 

11.  ttirjfiT  OF  Wroow  to  oite  aw  at  Pun^oitAL  Paopi 
hj  the  widow  of  tb^  rtec«as«l  of  pprsfina)  pro  pert 
th^  fleath  and  Lnrunnfe  of  liters  of  adtntnl  strati  a 
donoe  either  titip  to  or  rigbt  t9  the 
the  administrator,    /tf. 
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12.  Who  mat  Contmt  Accoukt  or  Administsatob. —  The  right  to  appear  In  a 
Probate  Court  and  contest  the  account  of  an  administrator  is  restricted  te 
persons  who  are  interested  in  the  estate.    (SNurwood  t.  Gorwood,  514. 

18.    iNTBBaST    or    PBBflON    ASKING    TO   GONTIST    ADMIKIBTBAIOB'S    ACGOUMT. If 

there  is  a  reasonable  donbt  as  to  whether  a  person  who  applies  to  be  allowed 
to  contest  the  account  of  an  administrator  has  any  interest  in  the  estate, 
that  donbt  should  be  resolved  in  fayor  of  the  applicant,  /dw 
14.  Samb. —  Howeyer  remote  or  contingent  the  interest  of  a  person  may  be  who 
asks  to  be  allowed  to  contest  an  administrator's  account,  his  right  to  contest 
should  not  be  denied.    Id. 

16.    BYIDBNCB  AB  to  IHTBBBST  ok  OMB  OONTBBTING  ADMIKISTBATOB'B  ACCOUNT. 

The  Probate  Court  Is  not  bound  by  the  statement  in  the  petition  of  an  ap- 
plicant to  contest  an  administrator's  aceount,  that  he  has  an  Interest  In 
the  estate,  but  may  take  testimony  as  to  whether  he  has  any  interest 
M 

Bee  Pbobatb  Coubt,  4. 

B8T0PPBL. 
1.  Mibtakb  in  Wbittbn  Admission  —  Pabol  Pboob  pr. —  A  written  admission 
that  a  certain  sum  is  due  on  a  contract,  signed  by  the  party  making  the  ad- 
mission, does  not  estop  him  from  showing  by  parol  testimony  that  there  was 
a  mistake  In  the  admission.     OradtDohl  t.  Harris,  160. 

EXBCUTOR8. 
See  Bubbtibs,  2;  Pbobatb  Cocbt,  4. 

EXECUTION. 

1.  Execution  on  Judombnt  aftbb  Lapse  of  Fits  Ybabs. —  An  execution  could 

not  issue  on  a  Judgment  under  the  two  hundred  and  fourteenth  section  of 
the  Practice  Act  before  its  repeal  in  1861,  after  the  lapse  of  flye  years  from 
its  entry,  unless  ordered  to  Issue  by  the  Court,  after  it  had  been  Judicially 
ascertained  and  found  as  a  fact  that  the  Judgment,  or  some  part  thereof, 
remained  unsatisfied  and  due.     Solomon  ▼.  Maguire,  227. 

2.  Bftbct  or  Ordbb  coNriBMiNo  Rbpobt  or  Rbfbrbb. — ^Where  a  referee  reported 

as  facts  the  existence  and  yalldlty  of  a  judgment  more  than  fire  years  old, 
and  also  reported  a  Judgment  that  execution  Issue  on  the  same,  but  stated 
that  he  had  not  passed  on  the  question  whether  the  Judgment  had  been 
paid  by  an  alleged  accord  and  satisfaction ;  Held,  that  an  order  of  Court 
confirming  the  report  of  the  referee  does  not  authorise  the  Issuance  of  an 
execution  on  the  Judgment  Id. 
S,  Pbbiod  dubing  which  Execution  is  Stated. —  The  period  during  which  an 
execution  has  been  stayed  by  an  order  of  Court  is  not  to  be  excluded  from 
the  five  years,  after  the  lapse  of  which  an  order  of  Court  was  necessary 
to  obtain  an  execution.    Id, 

See  Judgment,  3;  Lien,  7. 

FERRY    LICENSE. 

1.  Febbt  Licensbs. —  A  Board  of  Supervisors  has  Jurisdiction  over  the  subject 

matter  of  granting  and  renewing  ferry  licenses.  Ftnoh  t.  Tehama  Oountp, 
463. 

2.  Renewal  or  Febbt  Licbnsb. —  One  who  applies  for  a  renewal  (rf  a  ferry 

license,  claiming  precedence  as  an  absolute  right  under  the  statute  as 
against  a  party  making  an  original  application,  must  show  that  he  has 
kept  the  ferry  the  preceding  year  in  accordance  with  law.    Id. 
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5.  Objbctions   to   Rbnbwal   of   Fsbbt    Licbnsb.- 

Ilcense  iriTM  notice  of  an  application  for  a  reni 
jearp  any  person  may  appear  on  the  day  appoln 
Ing,  wlthont  any  notice  or  citation  to  the  app 
the  renewal,  and  the  Board  may  hear  teatlmon 
4.  RvFVBAh  TO  umw  Fbrbt  Licuisb. —  If  a  contei 
ferry  license,  the  Board  of  Bnpenrlsors  has  Jnrli 
If  fonnd  to  he  tnsnfllcleBt  to  entltte  the  party 
appllcatloii.    III. 

6.  Obantino  FntBT  Licsifni. —  If  an  application  foi 

Is  rejected,  the  Board  has  Jurisdiction  to  gran 
who  has  filed  his  petition  and  giyen  proper  not! 
t.  Query  f  —  Has  one  whose  application  for  a  renewi 
rejected,  and  who  did  not  appear  and  contest 
another  party  making  an  original  application,  a 
of  review  as  to  the  action  of  the  Board  of  Sapc 
to  said  original  applicant?    14, 

FINDINGS  OP  PACT. 

1.  Changs  of  Findings  of  Facts. — A  Judge  cannot 

In  a  material  particular  after  the  entry  of  Judgi 
adjournment  of  the  term.     Oarpentier  t.  Ourditi 

2.  Finding  of  Pacts. —  The  appellate  Court  will  i 

dence  in  the  record.    Id. 
8.  Pbbsumption  as  to  Fimdinos  of  Coubt. —  When 
in  the  pleadings  upon  a  material  matter,  the  Cc 
sumed  to  have  found  on  such  matter.     €Hftord  ' 
See  PsAcncB,  1,  2,  8;  Judombnt,  8; 

FORCIBLB  ENTRIES  AND  UNLAWPU 

1.  Right  of  Assigniii  of  Landlord  to  umotb  Tbnj 

leased  property  and  assigns  to  the  purchaser 
doee  not  attorn  to  the  purchaser,  or  recognize 
choser  cannot  recover  possession  of  the  premisei 
Act  concerning  forcible  and  unlawful  detainers 

2.  CONYSNTIONAL  LANDLORD  ALONB  CAN  RBMOVS  TbK 

a  tenant  under  the  Act  concerning  forcible  ent 
is  idTen  to  the  conyentlooal  landlord  alone,  and 
estate.     Id. 

8.   FORCIBLB    ENTBT    WILL    NOT    LIH    AGAINST    A    BbW 

Restitution. —  An  action  under  the  Act  cone 
unlawful  detainers  will  not  He  against  a  pa 
possession  by  a  Sheriff  In  good  faith,  by  virtue  o 
If  the  i)er6on  turned  out,  and  who  brings  the 
officer  could  not  lawfully  dispossess  by  virtu 
Brooks,  214. 

4.  Shbriff  not  GniLTT  of  Forcible  Entry  in  ssrvi 

A  Sheriff  Is  not  guilty  of  a  forcible  entry,  if,  act 
of  a  writ  of  restitution,  he  removes  from  the 
whom  the  writ  dof^B  not  run,  and,  who  is  not  in  ] 
whom  the  writ  does  run.     Id. 

5.  FORCIBLB  Dbtainbii. —  The  declaration  of  the  def 

he  will  not  go  off  the  premises  unless  put  off  b 
constitute  a  forcible  detainer.     HodgkinB  v.  Jot 
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%,  Bame. —  The  mere  surmise  of  a  person,  that  If  he  attempts  to  regain 

sion,  force  wUl  be  used  to  prereot  It,  is  not  enough  to  show  a  forcible  de> 
talner,  b«t  an  attempt  must  be  made  to  regain  possession,  and  either  torce» 
or  threats  of  force,  used  to  resist  it.    I<L 

T.  Samb.->  The  aetion  of  foieilifte  detainer  ia  not  Intanded  as  a  snbstltnte  Iter  Qk^ 
aetioa  of  ejectment.    iiL 

a  FoBCiBLB  Bmax  jam  Darazn n.~  Vhe  generai  tenans,  **actlon8  of  tovclbte 
•mttj  and  Aetateer,**  as  employvA  tas  the  Constttntloa  9t  tbis  States  indade 
actions  for  the  unlawful  holding  over  by  tenants.    BnMnma#in  t.  M^enoer, 

mu 

•^  DmAMft  BT  Landlobd  on  Tssant  who  Fails  to  pat  Rsmt. — ^If  a  twant  holds 
oyer  after  rent  baa  beeoBie  dna  and  remains  unpaid  for  tie  space  of  three 
dayi,  a  demand  by  the  landlord  of  the  payment  of  rent  and  deltverj  otf 
pesscosioM,  both  made  at  tha  same  tbne,  wiU  enable  him  to  maintain  an 
action  for  nnlawful  holding  oYer.  It  Is  not  necassarj  to  demand  rot,  and 
waU  thras  daya,  and  then  demand  possesston.  fdL 
See  Plbadings;  19. 

rOBBCLOaURB  OF  MO'lTQAGB. 
See    MOBTQAQB,    7. 

FORMER    SUIT   IN  BAB. 
1.  PaiOB  Action  pindtno  as  a  DanoNSB. —  The  defense  of  a  prior  Ks  peadeaa 
is  STallable  only  where  the  plafnttfT  at  least,  in  both  actions,  Is  the  saaMw 
O'Connor  t.  Blake,  812. 

FRAUDS  AND  STATUTD  OF  FRAUDS. 

1.  Dbbd  to  defbaud  Cbbditobs. —  A  deed  of  land  may  be  made  to  hindar,  delay» 

and.  defraud  credltora  by  a  rich  man  as  well  as  one  who  is  insolvent.  Hager 
V.   Shindler,  47. 

2.  Breach  op  Conpidbmcb.— Where  one'  reposca  special  coaildcnoB  in   another 

fa  ne^tiatlng  a  sale  of  property,  and  the  other  seeks  this  confidence,  and 
then  betrays  It  to  the  damage  of  the  one  by  whom  he  waa  trusted,  he  be> 
comes  liable  for  the  loss  sustained  thereby.    Hvntaoker  t.  Stmroit,  142. 

a.  Contbact  to  pat  Monbt  —  Statdtb  op  Fbaods. —  A  contract  in  writing,, 
agreeing  to  pay  to  the  party  of  the  second  part  such  snms  as  he  may  aft»«" 
wards  advance  to  a  foreman  of  a  toll  road  coeq^ny.  Is  not  a  promise  to  paj' 
the  debt  of  another,  and  not  wtthin  die  Statute  of  Frteda.  OrodieoM  t. 
Harrit,  150. 

4.  Sale  and  Mobtqagb  of  Pbbsonal  Propebtt. —  The  validity  of  a  sale  of  per* 
sonal  property,  as  between  the  vendee  and  an  attaching  creditor,  when  tested 
upon  the  question  of  the  delivery  and  continued  change  of  possession.  Is  t» 
be  determined  by  the  same  rule  whether  the  sale  was  absolute  or  made  by 
way  of  mortgage  to  secure  an  Indebtedness.     Woods  y.  Buybey,  46A. 

0L  P088B88ION  OP  PsBSONAL  Pbopbbtt  Mobtoaobd. —  The  mortgagee  of  penamal 
property,  In  order  to  place  It  beyond  the  reach  of  the  creditors  of  the  mort- 
gagor, must  have  actual  possession  of  the  mortgaged  property,    id. 

0.  PUBCHASBB  OF  A  KiLN  OP  Bbicks. —  The  purchaser  or  mortgagee  of  a  kiln  ol! 
bricks,  while  being  burned,  must  take  that  possession  of  the  property  which 
places  him  In  the  relation  to  the  same  that  owners  usually  have  to  a  like 
kind  of  property,  in  order  to  secure  it  against  attaching  creditors  of  the 
vendor.    Id. 

7.  Chanob  op  Pobsbssion  op  a  Kiln  op  Bricks  when  Sold. —  If  the  owner  of 
a  kiln  of  bricks,  before  the  oumlng  of  the  same  has  been  completad,  makes  a 
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■ale  thereof  In  good  faith,  and  for  a  valid  consideration,  to  a  creditor,  and 
the  vendor  completes  the  bnming  of  the  kiln,  exercising  the  same  apparent 
control  as  before,  the  sale  is  to  be  deemed  fraudulent  as  to  an  attaching 
creditor  for  want  of  a  change  of  possession.    Id. 

8.  Wbhn  Baub  or  Pbbsohal  FBOpaRrr  raA.UDUUiNT. —  Xha  statute  of  this  Stato 
makes  a  sale  of  personal  property  fraudulent  and  void  as  to  creditors  when 
there  is  not  an  actual  and  continued  change  of  possession,  and  Courts  cannot 
evade  Its  force  and  eflfect  by  an  inquiry  into  the  consideration  paid  by  the 
purchaser,  or  the  good  faith  of  the  transaetkn.    Id. 

•.  RnPBBSBNTATioirs  A8  TO  Yalub  OF  MiNiiffO  STOCK.— The  ¥«lue  and  richness 
of  a  mine  belonging  to  a  corporation,  and  its  convenience  to  wood  and  water, 
are  not  mere  matters  of  tpiBien  or  Informmtlon,  «8  to  which  the  purchaser 
of  stock  from  a  stockholder  has  no  right  te  rely  upon  the  representations 
of  the  seller.    Giftord  v.  Oarrill,  589. 

10.  BviDBNcn  or  Pbaod  in  Salb  or  MiiriNO  Stock. —  Fraudulent  representations 
as  to  the  value  of  the  mine  of  a  corporation,  made  by  the  setter  of  the  stack 
of  the  company  to  the  purchaser,  as  an  inducement  tor  the  purchaser  to  buy. 
may  be  given  In  evidence,  under  a  proper  state  of  the  pleadings,  to  defeat 
the  collection  of  a  promissory  note  given  for  the  stock.    Id, 

11.  Fbaudulbnt  Repbxsbntations  or  Sbllbb  or  a  Chattel. —  A  party  cannot 
resist  the  payment  of  a  promissory  note,  given  in  payment  for  property,  on  * 
the  ground  of  fraudulent  representations,  unless  within  a  reasonable  time 
after  the  discovery  of  the  fraud  he  offers  to  return  the  property  and  rescind 
the  contract,  provided  the  property  sold  is  of  any  value  to  either  party.    Id. 

12.  Pbaddulbnt  Rbpbesbntations  IK  Salb  or  Mining  Stock. —  Where  the  pur- 
chaser is  Induced  by  the  fraudulent  representations  of  the  seller  to  make  a 
purchase  of  mining  stock,  he  may,  within  a  reasonable  time,  by  restoring  the 
seller  to  the  situation  he  was  in  before  the  sale,  rescind  the  contract,  and 
resist  the  payment  of  the  note  given  for  the  property.    Id. 

IS.  A  Pbomisb  to  pat  a  Dsaft  must  bb  in  Wbitincu —  A  promise  to  pay  a  draft 
that  may  be  drawn  on  the  promisor  by  another  person  for  a  debt  due  by  the 
drawer  to  the  person  to  whom  the  promise  was  made,  is  void,  unless  Id 
writing,  and  signed  by  the  person  making  the  promise.  Wakefield  v.  Qreen- 
hood,  597. 
Bee  Limitations,  1,  2;  Equity,  2,  6;  Plbadings,  4,  5,  16;  Plbdgor  and 
Plbdgbb,  2,  8 ;  Agbnt,  1 ;  Possbsbion,  1 ;  Bvidbncb,  10,  11,  12 ;  Lien, 
9,  10. 

FRAUDULBNT   REPRBSENTATION& 
Bee  Fraud,  9,  10,  11,  12. 

GOLD  COIN. 
Bee  Trbasubt  Notbb,  1. 

HEIR. 
Bee  Tbubt,  1,  2,  8,  4,  5;  Bstatbb  or  Dbcbabbd  Pbbbons,  8. 

HOMESTEAD. 
1.  Balb  or  H0MB8TBAD  BT  Pbobatb  COURT. —  The  Probate  Court  cannot  make 
an  order  for  the  sale  of  the  homestead  to  pay  debts  of  the  deceased,  even 
if  the  debts  are  secured  by  a  valid  mortgage  on  the  same.    Matter  of  Estate 
of  Orr,  101. 
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2.  Homestead  not  a  pa»  of  Assets  or  Estate. —  It  is  the  duty  of  the  Probata 
Coart  to  set  apart  the  homestead  for  the  use  of  the  family  of  the  de- 
ceased, and  when  set  apart  It  ceases  to  be  a  part  of  the  assets  of  the  estate. 
Id. 

S.  Vnfobcbmbnt  of  Lien  on  Homestead. —  VaUd  liens  existing  on  the  home- 
stead, created  before  the  death  of  the  head  of  the  family,  mnst  be  enforced 
la  the  District  Coart    Id. 

HUSBAND  AND  WIFB. 
Bee  Common  Pbopebtt,  1,  2;  Wilx.,  2,  8,  4. 

mSNTlTT  OF  NAMES  AND   PERSONS. 
See  BviDBNCE,  9. 

INJUNCTION. 

1.  Nonsuit  works  Dissolution  of  Injunction. —  When  a  preliminary  injunc- 

tion is  granted  on  plaintiff's  application,  the  Injunction  shoald  be  dissolved 
if  a  nonsuit  is  granted  on  the  trial.     Hartia  y.  JfeOrevov,  124. 

2.  Renewal  of  Injunction  after  its  Dissolution. —  If  a  preliminary  injunc- 

tion is  dissolyed  upon  granting  a  nonsuit,  and  the  Judgment  Is  af^^rwards 
reversed  on  appeal,  the  plaintiff,  upon  a  proper  application,  will  be  entitled 
to  a  renewal  of  the  injunction  upon  filing  the  remittitur  in  the  Court  below. 
Id. 

See  Equity,  12,  18;  Corporations,  & 

INSOL.VENT  CASES. 
1.  Proceedings    in   Inbolvenct. —  Since   the    adoption    of   the   amendmmt    to 
the   Constitution    in    1863,   proceedings    in    Insolvency    have   ceased    to    be 
"  special  cases  '*  In  the  sense  In  which  that  phrase  was  applied  to  them 
before  that  time.    People  v.  RoBhoroitgh,  415. 
See  Appeal,  4. 

INSURANCE. 
See  Criminal  Law,  1,  2,  8,  4. 

INSTRUCTIONS  TO  A  JURY. 
1.  Reading  Instructions  to  the  Just. —  Instructions  asked  by  counsel,  and  re- 
fused by  the  Court,  should  not  be  read  In  the  hearing  of  the  Jury.    Waldie 
T.  DoU,  565. 

INTEREST. 
1.  Interest  upon  Interest  Past  Due. —  If  by  the  terms  of  a  promissory  note 
the  interest  Is  due  and  payable  at  the  end  of  every  six  months,  the  payee  is 
not  entitled  under  the  statute  of  this  State  to  Interest  upon  Interest  If  the 
instalments  of  Interest  are  not  paid  as  they  fall  due,  unless  there  is  an 
express  provision  in  writing  to  pay  such  interest.  Doe  v.  Vallejo,  386. 
See  Judgment,  2;  Pawnbrokers,  1,  2,  3. 

INTERVENTION. 
1.  Right  to  Intervene  in  a  Suit  where  Property  id  Attached. —  Where  a 
subsequent  attaching  creditor  has  his  attachment  levied  on   the  property 
previously  levied  on  by  a  prior  attaching  creditor,  he  is  entitled  to  Inter- 
vene In  the  action  between  the  first  attaching  creditor  and  the  defendant,  if 
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the  first  attachment  was  fraadalently  procured,  and  the  common  debtor  has 
not  snfllcient  property  to  pay  both  claims.     CoghiU  d  Co.  v.  Marks,  673. 
flee  Pabtisb  to  Actions,  2;  Kjibctmbnt,  7;  Byidbncb,  17;  lums,  9,  10. 

JOINT  AND  BBVBRAL  OBLIGATION. 
8e«  Bond,  2. 

JUDICIAL  DI8TBICT& 
flee  Constitutional  Law,  S, 

JUDGE. 
See  Jurisdiction,  1* 

JXTDGMBNT. 

1.  Immatnual  Bbbob. —  A  Judgment  will  not  he  reversed  for  an  error  which  Is 

Immaterial.     Oarpentier  v.  Qardiner,  100. 

2.  Judomhnt  rbndbbbd  bt  Dbfault,  bbaring  Intbbbst. — A  Jadgment  by  default, 

in  a  suit  on  a  note  drawing  interest  at  more  than  ten  per  cent  per  annum, 
should  not  direct  that  the  judgment  bear  Interest  at  the  agreed  rate,  unless 
the  complaint  pray  that  the  Judgment  bear  Interest  at  the  rate  named  In 
the  note.  QauUer  T.  EnglUh,  165. 
8.  Finding  Nbcbssart  to  suppobt  an  Ordbb  fob  Bxbcution  to  Issub. —  A  find- 
ing of  facts  by  a  referee  that  an  alleged  Judgment  more  than  five  years  old 
was  properly  entered,  and  Is  a  good  and  valid  Judgment,  does  not  support 
a  Judgment  reported  by  him,  that  the  plaintiffs  have  execution  on  the 
Judgment    Bolomon  y.  Maguire,  226. 

4.  Judqmbnt  should  cobrbspond  with  thb  Rblibf  sought. — It  Is  not  the  duty 

of  the  Court  by  Its  Judgment  to  extend  to  a  party  a  real  or  supposed  benefit 
which  he  does  not  ask  nor  manifest  a  desire  to  obtain.  Morrison  v.  Bow- 
man, 337. 

5.  Judombnt  against  Subbtibs  on  Official  Bonds. —  A  Judgment  In  an  action 

against  the  sureties  on  an  official  bond,  for  a  defalcation  of  the  principal, 
should  first  fix  the  amount  of  the  defalcation,  and  then  proceed  with  a  sep- 
arate Judgment  against  each  of  the  sureties  for  the  full  amount  for  which  lie 
made  himself  liable  in  the  bond,  and  costs,  and  then  close  with  a  proviso, 
that  each  Judgment  shall  be  satisfied  by  the  collection  or  payment  of  the 
amount  of  the  defalcation.,  and  costs.  People  v.  Rooney,  642. 
See  CoMMissiONBB,  1;  Dbfault,  1;  Practicb,  1,  2,  8;  Law  of  a  Casb,  1;  Ilr- 
plbvin,  1;  Bstatbs  of  Dbcbased  Pbbsons,  2;  Mobtgagb,  7;  Res  Adjudi- 
CATA,  1,  E,  3. 

JUDGMENT  ON  APPEAL. 

See  Practice,  3. 

m 

JURISDICTION. 
1.  Transfer  or  Casb  bt  Amended  Constitution. —  When  a  trial  was  com- 
menced and  the  testimony  taken  by  a  Judge  before  his  term  expired  under  the 
old  Constitution,  and  he  was  re-elected ;  Held,  that  as  a  Judge  under 
the  new  Constitution,  he  could  decide  the  case  on  the  evidence  then  taken, 
without  a  re-aubrntsslon.    8eaU  v,  Fort^^  104. 

Bee  Justice  or  tha  PaicB,  1;  Mi4iiJ4L.ut  *  ;  Contemut  or  Cotmt,  I. 
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1»  GoMParmcx  or  Jdxob. —  The  competency  of  a  Juror  unat  iM  detamilned  hj 
tbe  Court,  and  not  by  ttaa  juror.    People  y.  Wooda,  686. 


JU8TICBS  OF  THE  PBACB. 

1.  JumsDicnoN  of  Juanca'a  Gouae. — Tbrae  aolta  weaa  eommenoed  la  a  Joa- 
tice*8  Court  for  the  recovery  of  the  eama  property,  the  Talae  of  which  waa 
leai  than  three  hundred  dollars,  which  were  couBolldated ;  Held,  that  the 
Court  had  juriedlction  of  the  action  as  conaolidated.    Cariaga  t.  Dryden,  807. 

1.  PowiB  OF  Justice  to  YiiCAm  a  JOTOiiaNT. —  A  Justice  of  the  Peace  has  no 
power  to  vacate  a  Judgment  of  dtaniaml  on  tlM'  ground  of  non-appearance 
oif  the  plaintiff,  and  reinstate  the  case.     O'Connor  t.  Blake,  812. 

LANDLORD  AND  TENANT. 
0ee  FosciBLi  Bntbiks  and  Detainers,  1,  2,  9;   Equity,  14,  15. 

LANDS. 

Baa  MsxicAN  Gbant,  1,  2,  8;  Condemnation  of  Land,  1,  2,  8,  4;  Bqditt,  6, 

7,  8,  0,  10,  11,  12,  18 ;  Debd,  1 ;  Swamp  Lands,  1,  2,  8,  4,  5. 

LAW  OF  A  CASE. 
1.  Judombnt  of  BuPBBMa  CouBT  THB  LAW  OF  A  Casb. —  The  Judgment  of  the 
Bopreme  Court  1&  a  case  hecomea  the  law  of  the  caae  in  all  ita  atagea. 
unless  the  conditions  on  which  it  was  founded  are  so  changed  aa  to  render 
Ita  accomplishmant  tmpracticahle.    Eetate  of  Pacheooo,  224. 

LEGISLATUBB. 

1.  Aid  of  Counsel  to  Witness  bbfobb  Lsgislatube.— A  leglslattYe  assembly 
may  refuse  to  a  party  summoned  before  It  as  a  witness  the  aid  of  counsel 
when  charged  with  contempt  In  not  answering  questions.  Bm  perie  D.  0. 
McCarthy,  896. 

B.  Committee  of  LEaiSLATiYE  Body. —  The  appointment  of  a  committee  by  the 
Senate,  with  power  to  luYestigate  charges  of  bribery  made  against  members 
of  that  body,  does  not  preclude  the  Senate  from  afterwards  summoning  the 
witnesses,  and  making  the  iuYestlgatlon  before  the  bar  of  the  Senate.    Id, 

B.  What  Constitutes  an  Issue  within  the  Statute  aoainbt  Pbbjuby. — 
When  charges  of  bribery  are  made  by  any  person  against  members  of  either 
branch  of  the  Legislature,  without  giving  their  names,  and  a  resolution  is 
adopted  by  the  branch  to  which  the  members  accused  are  said  to  belong, 
raelting  the  charge,  and  reaolYing  to  InYestlgate  it,  and  wltnessea  are  sum- 
moned before  it,  an  Issue  Is  made  up  within  the  meaning  of  the  atatute 
against  perjury.    Id. 

4.  PowEBS  AND  Pbiyileges  OF  A  LB0X8IATIYE  ASSEMBLY. —  A  legislatlYe  assem- 
bly has  all  the  powers  and  privileges  which  are  necessary  to  the  proper 
exercise,  In  all  respects,  of  its  appropriate  functions.    Id. 

B.  SouBCE  OF  Same. —  Such  powers  and  privileges  are  Inherent  in  a  legislatiev 
body,  and  are  to  be  ascertained  primarily  by  a  reference  to  the  common 
parliamentary  law.    Id. 

6.  Same. —  A  legislative  assembly  has  ail  the  powers  and  privileges  conferred  by 
the  common  parliamentary  Isw  unless  restrained  uy  some  express  provision 
of  the  Constitution,  or  soma  itxpress  Kw  made  unto  itself.     Id. 


7.   POWSB    OP   LBOfULATinni    TO    STMMO!!    WlTllBSSBI 

mcntaT7  law  a  l^s^IatlTe  vflBenibly  nmy  eompei   : 
SODS  within  the  limits  of  their  constituency,  as  ^  I 
Jeeta  on  whi«h  ttioy  Iiato  ywor  to  act,  aad  la  i 
inreatigatlon.    /C 
d.  BKAimr^nnosr  or  Wmnmsas  bsiobb  LBOisLATnra   I 
fore  a  legMatlto  assembly  or  Its  eonmittoo  art   i 
seoM  ytovlaloB  of  law  or  of  tho  GosstitBtlon  ao  I 
tsstimony  mdor  tho  pMntly  of  bolBc  adjndgoi 
punlshsd.  If  thoy  tcstlty  4alse]y.    Id, 
%  ItANNu  or  ooMFSLznira  Wmnann  to  TaoniMX  m  i 
wttneaaeo  are  bimifllit  boftne  oltliar  branch  of  ttt 
compelled  to  testify  by  proeeaa  of  aantCBpt;  whe 
ref oae  to  do  so.    id. 
10.  WiTNMiBaa  RaruflHio  «o  narirr  BBioaa  ma  Lm  \ 
of  bribery  la  bronght  agalaat  DMmbera  of  tho  8ai  i 
to  InTOstlgate  tlht  chacia,  and  to  sommoa  the    i 
before  its  bar  as  a  witness  tooohlng  the  same,  ai  i 
tempt  for  refcalag  to  teatUy  without  anflScient  1(  i 

LIABILITY  FOR  DAMAOBfi 
See  Damages,  1,  2. 

LIEN. 

1.  NoTica  CLAIMING  A  Meohanicb*  Lism. —  The  notice  i 

terial  man,  giyen  to  the  employer,  claiming  a  li  i 
the  contractor  for  labor  done  for  or  materials  fu 
.should  contain  a  statement  that  the  amount  for   i 
is  due  oyer  and  above  all  payments  and  offsets.     I  \ 

2.  LiBN  OF  SUB-CONTBACaOB  OB  MATERIAL  MAN. The   i 

man.  In  order  to  hold  a  lien  for  work  done  for  or  i 
contractor,  must  comply  strictly  with  the  proyisio 

8.    SiyERAL  NOTICBS  CL.UMING    8AMB  LiBN. If  the  S  : 

man  seryes  more  than  one  notice  claiming  a  Men    ' 
seyeral  notices  cannot  be  considered  together  for 
ing  the  sufficiency  of  notice  to  hold  a  lien,  but  ea 
merits,  and  the  lien  will  not  exist  unless  one  of  1 1 
Itself  to  giye  it.    Jd, 

4.  SCFFICIBNCY    OF    NOTICB    CLAlMrtTO    LiVN. The    B! 

claiming  a  lien  for  materials  fumlahed  the  contract  i 
ticular  character  of  the  materials  fumlahed,  nor  thi 
in  coBstruetfBg  the  building,  and  If  there  are  aeyei 
is  sufficient  if  It  name  one  of  them.    Id. 

5.  Bffbct  of  Libn  on  APFOBXioNinBitT  OP  Job  ▲uon<  i 
contra<;tora  apportion  tha  Job  and  campeaaatiQn  oi 
among  theniaalyos  by  a  written  eonteact  to  whle 
party.  It  is  no  defense  la  an  action  by  a  material  : 
•natertaia  Aunlahad  one  Joint  oontractor,  that  wh«i 
mtm  aotfatagdva  the  centaactor  fDiniahed,  nnder  tl 

6.  Fob  what  Amount  a  Notick  oiyES  Libn. —  The  liei 
laborer  can  be  enforced  tar  all-anaaa  to  be  paid  thi 
when  the  notice  is  giyen.    Id, 
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7.  Bnfobcbmbnt  or  Attachment  Libn. —  An  attachment  Uen  npon  oroperty  can 
be  enforced  only  hf  a  aale  of  the  attached  property  under  ezecntiofi.  Myer9 
T.  Mott,  860. 

8.  Libn  on  Vbbsel  voe  Suppubb. —  If  a  credit  la  clven  for  auppUea  and  ma- 
terials furnished  a  yessel,  the  Hen  of  the  person  famishing  the  same,  for 
the  price  thereof,  continues  on  the  yeasel  for  the  period  of  one  year  from 
the  time  the  demand  f^Us  due.     Edgwly  t.  Boho<mer  Bam  Loretmo,  418. 

9.  POSTPONBMBNT  OF  LXBN  OP  PBIOE  ATTACHMBNT  ON  OBODND  OP  FBAUD. ^Whcre 

a  subsequent  attaching  creditor  Interrenes  to  eet  aside  a  prior  attachment 
on  the  ground  of  fraud.  If  the  Court  finds  that  a  portion  only  of  the  debt 
on  which  the  prior  attachment  Issued  was  fraudulent,  the  lien  of  the  prior 
attachment  should  be  postponed  only  as  to  that  portion  of  the  debt  which 
was  fraudulent     OoghiU  d  Oo,  t.  Marks,  678. 

10.    COHMBNCING  AN    ATTACHMENT    SUIT    BEFORE   DBBT   IB    DUB. If    the   debt    OU 

which  an  attachment  was  Issued  was  not  due  when  the  suit  was  commenced, 
a  subsequent  attaching  creditor  cannot  by  Interyention  postpone  the  lien  of 
the  first  attachment  to  his  own,  unless  the  plalntiffa  In  the  first  action 
fraudulently  commenced  their  action.  Id. 
See  AssBSSMBNT  on  Lots,  4 ;  Homestead,  8 ;  Constitutional  Law,  1 ;  £8tate5i 
OP  Decbasbd  Pbbsonb,  8,  4;  Mobtgagb,  7. 

LIMITATIONS,   STATUTE  OP. 

1.  CoNSTRucnyE  Fbaud  —  Statute  of  Limitations. —  The  elautfe  in  the  seren- 

teenth  section  of  the  Statute  of  Limitations,  proylding  that  an  action  for 
relief  on  the  ground  of  fraud  shall  not  be  deemed  to  have  accrued  until  the 
discovery  of  the  facts  constituting  the  fraud,  is  applicable  to  constructiye 
fraud  as  well  as  fraud  in  fact.       Boyd  v.  Blankman,  20. 

2.  Limitation  op  Time  fob  Relief  on  Ground  of  Fraud. — An  action  for  relief 
on  the  ground  of  fraud  may  be  commenced  at  any  time  within  three  years 
after  a  discovery  of  the  facts  constituting  the  fraud,  or  of  facts  sufficient  to 
put  a  person  of  ordinary  intelligence  and  prudence  on  Inquiry.     Id. 

8.  Statute  of  Limitations. —  The  Statute  of  Limitations  Is  applicable  alike  to 
causes  of  action  in  equity  and  at  law.    Id, 

4.  Limitation  of  Action  to  cancel  Fraudulent  Deed. —  The  Judgment  creditor 
who  has  received  a  Sheriff's  deed  of  the  debtor's  land,  may  bring  an  action 
to  cancel  a  fraudulent  deed  of  the  same  made  by  the  debtor  before  Judg- 
ment, at  any  time  within  three  years  after  the  execution  and  delivery  of 
the  Sheriff's  deed.     Eager  v.  Bhindler,  47. 

6.  Limitation  of  Time  to  recover  Rents  and  Profits. —  In  an  action  to  re- 
cover lands,  the  plaintiff  can  recover  the  rents  and  profits  for  three  years 
only  prior  to  the  commencement  of  the  action,  if  the  defendant  pleads  the 
Statute  of  Limitations.     Carpeniier  y.  Mitchell,  880. 

8.  Statute  of  Limitations  on  Certificate  of  Deposit. —  The  Statute  of 
Limitations  begins  to  run  against  a  banker's  certificate  of  deposit,  payable 
on  demand,  from  the  date  of  the  same,  and  no  special  demand  Is  necessary 
to  put  it  in  motion.     Brummagim  v.  TaUant,  503. 

7.  Statute  of  Limitations. —  The  Statute  of  Limitations  does  not  begin  to  run 

in  relation  to  pueblo  lands  until  a  patent  has  been  Issued  by  tlia  United 
SUtes.     Beach  v.  Gabriel,  580. 

See  Plbadinos,  1,  2,  8 ;  Bxacunozr  1,  8. 
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LIS  PENDENS. 
1.  Lia  pendm§. —  The  notice  of  lU  pendent  does  nol  i 
ment     It  applies  only   to  actions  which  opei  . 
Long  T.  Jievme,  181. 

MALICIOUS  PBOSECUTK  : 

1.  ILlucious  PBOsaCDTiOM. —  To  maintain  an  actic  i 

the  primary  question  to  be  considered  is  the  wi  ; 
r*'osecntio&  complained  of,  and  this  mnst  be  es  ! 
iv  coyer.     Grant  T.  Moore,  644« 

2.  Samb. —  From  the  want  of  probable  cause,  malice 

the  most  express  malice  want  of  probable  cause  • 
8.  Want  or  Pbobablb  Causc  in  Malicious  Fbosi  i 
malicious  prosecution,  the  wsnt  of  probable  cauc  i 
and  fact.  14. 
4.  Ths  Want  of  Peobablb  Causb  not  to  bb  bub  i 
action  for  malicious  prosecution,  it  is  erroneou 
the  Jury  the  decision  of  the  question  whether  t  i 
amount  to  a  want  of  probable  cause,    id. 

8.    How   JUBT    TO   BB   INSTRUCTKD   ON    WANT   OV    PHOB  . 

for  malicious  prosecution,  if  the  facts  are  doubtf  i 
the  Jury  that  if  they  find  the  facts  in  a  certain  * 
cause,  and  their  verdict  should  be  for  plaintiff ; 
way,  there  was  probable  cause,  and  their  verdict  ! 
Id. 
8.  When  thbbb  is  Probablb  Ciusa. —  If,  in  an  actl<  i 
it  appears  that  the  defendant  had  a  cause  of  a 
have  been  maliciously  brought,  although  for  a  muc  i 
there  was  probable  cause,  and  the  Court  shouh 

7.  Plaintiff  must  pboyb  Want  of  Pbobable  Cads  i 

clous  prosecution  the  burden  is  on  the  plaintiff  t : 
of  probable  cause.     Id, 

MANDAMUS. 

1.  In  whosb  namb  Wbit  of  Mandate  must  be  ap] 

for  the  writ  of  mandate  must  be  prosecuted  In  I 
in  interest,  and  if  the  name  of  the  people  is  us; 
interest,  and  the  relator  alone  is  interested,  the  i 
T.  Paoheco,  210. 

2.  Dismissal    of   Action    at   Plaintiff's    Rbqubs'; 

answer  to  the  complaint  set  up  a  cross  demanc 
proper  counter  claim,  and  prayed  affirmative  rell 
tion,  signed  by  the  attorneys  of  the  respective  pn 
was  provided  that  upon  the  trial  of  the  cause  i 
of  the  matters  thus  set  up;  that  if  a  balance  s 
the  defendant.  Judgment  in  his  favor  for  such 
that  the  stipulation  should  be  regarded  as  a  < 
tlaim,  and  that  the  counter  claim  should  be  • 
answer;  Held,  that  on  this  state  of  the  record  i: 
or  authorised  by  section  one  hundred  and  forty 
in  the  absence  of  any  direction  from  the  Court  oi 
to  enter  an  order,  upon  request  of  plaintiff,  dismi; 
Loewu,  264. 

8.  PowBBS  of  the  Clbbk. —  The  construction  of  the 

sod  determination  of  the  Hfcbts  of  the  parties  y; 
claim  undor  them,  required  the  exercise  of  judlci 
upon  the  Clerk.     Id, 
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4.  Wbxt  of  Mandate. —  A  JudgmeDt  rendered  by  a  Coart  In  «  case  where  tt  had 

Jarlsdlction  will  not  be  distnrbed  by  a  writ  of  mandate,  how«fver  erroneovib 
Omrioffa  T.  Dryden,  807. 

5.  Wbit  of  Makdatb  to  Countt  Judob. —  If  a  County  Judge  renders  an  erro- 

neous Judgment  In  a  natter  inhere  he  poaiiiiiw  Jarisdictlon,  a  writ  of  man- 
date win  not  be  awarded  to  compel  htai  to  render  a  dMTaront  Jodgmtat. 
14. 

6.  STATWODre  TK  iNBOCTaMT  CAsm. —  It  Is  tfao  duty  of  the  Oovnfy  7Qdge  to  set* 

tie  a  statement  made  on  motion  for  a  new  trial  In  «■  InacArent  case,  and  If 
be  refuse,  a  writ  of  mandate  will  Issue  commanding  him  to  do  so.  P^opte  ▼. 
Ro9honmff%,  416. 

7.  Wbit  of  Mandati. —  A  writ  of  Bandste  wIR  not  be  issiiod  by  the  Snprcfln 

Court  to  a  Cooaty  Judge  cosnMmdtaig  him  to  recall  «n  ordor  made  after 
final  Judgment,  from  which  order  an  appeal  could  have  been  Udtsa.  People 
T.  JToof^^  427. 

MARRIBD  WKmAV. 
1.  Nora  of  Maxbibd  Woman. —  A  married  woman  Is  not  boirad  Iqr  a  promissory 
note  executed  by  her  Jointly  wHh  her  husband.    It  Is  the  mote  of  hsr  hus- 
band alone.    Brtnon  t.  Otr,  120. 

See  SouB  Tbadbb,  1. 

MECHANICS'  LIENS. 
See  LiBNB,  1,  2,  8,  4,  S«  d. 

MEXICAN  GRANT. 

1.  CoNFiBUSD  SUBTBT  OF  MEXICAN  Gbant. —  The  confirmed  surrey  of  a  con- 

firmed Mexican  grant  of  land  has  the  same  effect  and  Talidlty  as  If  a  patent 
for  the  land  surreyed  had  been  issued  by  the  United  States.  Seale  y.  Ford, 
104. 

2.  TiTue  ACQUiBio  BT  CoNFiBMiD  SuBVBT  OF  MnziCAN  Gbant. —  The  Confirmed 

surrey  of  a  confirmed  Mexican  grant  of  land  giyes  to  the  confirmee  a  title 
which  cannot  be  defeated  by  an  older  Mexican  grant  of  a  specific  quantity 
within  larger  boundaries,  embracing  both,  the  surrey  of  which  has  not  been 
finally  confirmed.    Id, 

8.  Conflict  bbtwekn  two  Mexican  Gbantb. —  If  the  plaintiff  has  title  under  & 

confirmed  surrey  of  a  confirmed  Mexican  grant,  and  the  defendant  under  an 
unconfirmed  surrey  of  a  confirmed  grant,  which  he  claims  to  be  a  perfect 
grant,  the  burden  of  showing  a  perfect  grant  rests  on  the  defendant.  14. 
4.  Impobt  of  wqbos  "  Gbant  "  and  "  Seized  in  Fee." —  The  words  **  grant  •* 
and  "  seised  in  fee,"  as  used  in  the  stipulation  of  counsel,  admitting  certain 
facts  for  the  purposes  of  the  trial,  filed  In  this  case,  do  not,  so  vi  im^mhU, 
Import  a  perfect  grant  with  specific  boundaries  in  fsTor  of  defendant's 
grantor,  or  that  the  grantee  In  said  grant  reoeiyed  Juridical  possession  from 
the  Mexican  Goyernment    Id. 

See  Patent,  1,  2. 

Bee  -CoEPOBATiONV,  7,  9, 
MINING  CLAUUL 

BSS  COBFOAiCTlONEt  ft,  IQ,  11. 

MISDEMEANOR. 
1.  JrRiflDiCTTON  or  SiTPBEME  CotJRT. —  The  appellate  power  of  the  Supreme  Oomt 
does  not  extend  to  cases  of  misdemeanor.     People  r.  Bumep,  450. 
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MISJOINER  OE  PLAINTI     i 

1.  Objection  to  Misjoinder  of  Parties  Plainti    • 

many  persons  are  Joined  as  plaintiffs  must  Ix    I 
murrer.  If  It  appear  on  the  face  of  the  comi 
appear,  by  answer,  or  the  same  Is  waived.     Oil    i 

2.  Amendment  to  Answer  during  Trial.. —  If  the  <    1 

too  many  persons  are  Joined  as  plaintiffs  until  1  ; 
be  should  then  apply  for  leave  to  amend  his  ai  * 
8.  Denial  dobs  not  raise  Issue  of  Misjoinder  « 
are  Joined  as  plaintiffs  In  an  action  for  the  re<  ' 
a  denial  in  the  answer  that  the  plaintiffs  were  ii  | 
not  present  the  issue  of  a  misjoinder  of  either 

MONEY. 
Bee  Treasury  Notes,  1 

MORTOAOB. 

1.  Absolute  Deed  giten  as  a  Mortgage. —  A  cleai 

Justify  a  Jury  or  a  Court  In  finding  upon  pi  ; 
absolute  on  its  face  is  a  mortgage.    Hopper  t. 

2.  Parol  Testimony. —  Parol  testimony  is  admissibl 

lute  on  its  face  is  a  mortgage.    Id, 

3.  Enforcement  or  Mortgage. —  A  mortgage  givei 

during  the  life  of  the  husband  may  be  enforce  I 
heirs  after  the  husband's  death.    Brown  y.  Orr,  I 

4.  Mortgage  made  before  1861. —  A  mortgage  execi  I 

the  two  hundred  and  sixtieth  section  of  the  Pri  i 
a  conveyance  of  a  conditional  estate  to  become  i  I 
dition»  as  at  common  law.    Skinner  y.  Buck,  26  I 

5.  F0RBCLO8USB  OF   MOBTOAGE  BEFORE  1861. —  If   the  • 

erty,  and  afterwards  sold  the  same  to  a  person 
and  the  mortgage  was  foreclosed  and  property  i ; 
cLsber  acquired  no  title  if  the  mortgagor  was 
The  grantee  of  the  mortgagor  was  a  necessary  pa 

0.  Practice  Act  of  1860  concerning  Foreclosure 
ninth  section  of  the  Practice  Act  of  1850,  allov 
his  action  to  enforce  a  mortgage  against  the  mo  - 
strued  as  requiring  the  owner  of  the  mortgage ! 
foreclosure  to  be  made  a  defendant.    Id, 

7.  Judgment  ik  Fobeclobure  fixing  Boundabibs  of 
the  description  of  the  land  mortgaged,  as  writteii 
a  latent  ambiguity  which  renders  it  uncertain  \i 
the  premises  mortgaged,  the  Court  may,  in  an  ai! 
gage,  as  between  the  mortgagee  and  mortgagor  ; 
and  by  its  Judgment  fix  the  boundaries  of  the  laii 
attached.     Doe  y.  Vallefo,  386. 

See  (^iNSTiTT'TioNAT.  LAW,  2 ;  Frauds,  and  Statute 
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MUNICIPAL  CORPORATIONS. 
1.  Contract   of   Municipal    Cosporation. —  A   municipal   corporation   is    not 
1}oand  by  a  contract  made  by  its  officers,  unless  the  Act  of  incorporation 
delegated  the  power  to  make  it     Wallace  v.  Mayor  of  Ban  JotS,  180. 
2.  Contracting  with  Municipal  Corporation. —  Those  wbo  contract  with   m 
municipal  corporation  are  bound  to  know  the  extent  of  the  power  of  lt» 
officers.    Id. 
Bee  Ban  Francisco,  1,  2,  8;    Asssssmbnt  on  Lots,  1,  2,  8,  4;    Assiqxaslb 
Dbmand,  1 ;   San  Josib,  1,  2,  8. 

NEW  TRIAL. 

1.  Rbuission  of  Damages,  or  New  Trial. —  If  the  findings  are  not  snstained  by 
the  evidence  on  a  question  of  damages,  the  Court  may  require  the  plaintllt 
to  remit  the  damages,  or  submit  to  a  new  trial.     Carpentier  t.  Gardiner,  IM. 

2.  Conflict  of  Testimony. —  If,  in  an  action  to  recover  lands,  the  testimony  of 
flye  witnesses  who  know  the  premises,  on  a  question  of  damages.  Is  contra- 
dicted by  one  who  testifies  with  respect  to  a  much  larger  tract,  including  tbe 
premises  in  dispute,  but  without  knowing  their  location,  It  is  not  such  a 
conflict  of  testimony  as  will  preclude  the  appellate  Court  from  setting  aside 
a  finding  In  accordance  with  tbe  testimony  of  the  one.    Id, 

8.  Incompetent  Tbstimont  Admitted. —  If  incompetent  testimony  is  admitted 
without  objection,  the  Court  will  treat  tbe  testimony  as  comr^^ent  on 
motion  for  non-suit  and  on  motion  for  a  new  trial.    Janeon  y.  Brooks,  214. 

4.  New  Trial  in  Criminal  Case. —  A  new  trial  will  not  be  granted  In  a  criminal 
case  because  a  Sberiff  takes  charge  of  the  Jury  where  a  Deputy  SherlfT  was 
sworn,  nor  because  the  Judge  informs  the  Jury,  through  the  Sheriff,  that  ff 
they  do  not  agree  in  five  minutes  they  must  remain  in  the  Jury  room  oyer 
night.    People  v.  Hughee,  257. 

8.  Order  drnting  New  Trial  in  an  Bquitt  Case. —  On  an  appeal  from  an 
order  denying  a  new  trial  in  an  equity  case,  the  appellate  Court,  under  the 
system  of  practice  in  force  in  this  State,  will  apply  the  same  rule  with 
reference  to  balancing  conflicting  testimony  which  it  would  if  it  had  beei> 
an  action  at  law.    Doe  y.  Vallejo,  886. 

8.  New  Trials  in  Insolvent  Cases. —  County  Courts  may  grant  new  trials 
in  insolvent  cases.    People  v.  Ro$1>orough,  415. 

7.  Granting  a  New  Trial  in  an  Action  at  Law  st  a  Court  of  Bquitt. — 
A  Court  of  equity  will  not  grant  a  new  trial  in  an  action  at  law  where  the 
applicant  knew  of  the  rendition  of  the  Judgment  against  him  in  the  law 
action  in  time  to  have  moved  for  a  new  trial  in  the  law  Court  Mastick  y. 
Thorp,  444. 

8.  When  Court  of  Bquitt  will  order  a  New  Trial  in  a  Law  Action. — A 
party  cannot  maintain  an  action  in  a  Court  of  equity  to  set  aside  a  Juds^ 
ment  against  him  rendered  In  a  Cotirt  of  law  and  obtain  a  new  trial  without 
showing  that  he  had  no  opportunity  to  move  for  a  new  trial  in  the  law 
Court,  by  reason  of  some  mistake,  accident,  or  surprise,  unaccompanied  by 
any  fault  or  negligence  on  his  part.    Id. 

9.  Same. —  Courts  of  equity  will  not  interfere  and  set  aside  a  Judgment  at  law» 
except  when  It  has  been  obtained  by  fraud,  or  through  some  accident  or 
mistake,  without  laches  on  the  part  of  the  party  complaining,  and  after  alk 
remedy  at  law  has  been  lost     Id. 

10.  Same. —  One  who  buys  land  during  the  pendency  of  an  action  against  his 
-grantor  to  recover  possession  of  it,  with  a  notice  of  the  suit,  and  neglects 
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to  defend  it  until  Judgment  is  obtained  agati 
lects  to  move  for  a  new  trial,  cannot  obtain  a      i 
Id. 

11.  Nbw  Trial  whin  Btidencb  is  Contlicting.-  I 
disturb  the  verdict  if  the  eyidence  was  confl  I 
who  passed  on  the  motion  for  a  new  trial  di<  i 
for  that  reason  declined  to  reyiew  the  eyiden> 

12.  What  constitutks  a  Conflict  in  EyiDiNCE.-     I 
reviews  the  evidence,  if  the  point  is  made  that     i 
evidence,  and  if  they  find  there  is  a  substantif 
the  Jury  might  find  either  way,  without  becom 
passion,  prejudice,  misconception,  or  caprice,     I 
turbed.     Id* 

13.  Introduction  of  Bvidbncv  out  of  its  Ordbr.- 
Ib  brought  to  the  notice  of  the  Jury  out  of  its  i 
a  new  trial,  if  the  evidence  would  have  bee 
the  trial.     Id, 

14.  New  Trial  on  Ground  of  Dbnial  of  Continua    ' 

new  trial  on  the  ground  that  the  Court  denied    i 
as  well  as  in  a  civil  case,  the  defendant  shouh    | 
absent  witnesses,  showing  that  they  can  testi 
proved,  or  give  good  reason  for  not  obtainii 
Jocelyn,  662. 
16.  SuRPRiSB  A  Ground  fob  Nbw  Trial. —  A  new 
criminal  case  on  the  ground  of  being  taken  by  s    i 
witness,  unless  the  affidavits  show  that  the  tesi   i 
true.     Id, 

16.  New  Trial  on  Ground  of  Surprise. —  A  new  ti  i 
should  not  be  granted  unless  it  clearly  appeal 

-    attributable  to  the  facts  out  of  which  the  su   : 
surprise  has  not  resulted  from  the  fault  or  nei 
BchellfMus  v.  Ball,  605. 

17.  Same. —  If  the' party  claiming  to  have  been  s  i 
either  by  a  nonsuit,  a  continuance,  or  the  int 
or  in  any  other  way,  and  fails  to  do  so,  a  new  t 

18.  Same. —  If,  during  the  argument  of  a  case  to  \  i 
tween  counsel  as  to  whether  a  certain  paper  wa 
the  Court  decides  It  was,  the  party  claiming  to  I 
should  apply  to  the  Court  at  once  for  leave  i 
mony,  if  he  has  such  testimony,  and  if  he  fal  \ 
not  be  granted.     Id. 

10.  Granting  a  Nbw  Trial. —  An  order  granting  a  i  ! 
because  the  reason  assigned  for  granting  it  is  a 
a  good  reason  for  granting  the  same.     Bolton  \ 

20.  Rbvibw  of  Order  Granting  New  Trial. —  The 
an  order  granting  a  new  trial,  is  not  confined 
the  Court  below  in  granting  it    Id, 

21.  New  Trial. —  Where  the  findings  of  the  Court  a : 

dence,  a  new  trial  should  be  granted.     /A 

22.  Order  Granting  a  New  Trial.-^  If  the  Court  be 
a  new  trial,  and  for  any  cause  the  order  was  con 
not  set  it  aside  because  the  reason  assigned  fc 
Grant  v.  Moore,  644. 
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28.  New  Trial  ok  oxound  ov  Surprise. —  Where  a  defendant,  whose  property  has 
been  attached,  flies  an  eTaalye  answer  under  oath,  whirh  admits  the  in- 
debtedness sued  on,  and  then,  on  a  trial  between  an  interyenor,  a  subsequent 
attaching  creditor,  and  the  plaintiff,  without  intimating  that  he  would  do 
so,  testifies  that  the  debt  was  not  due,  it  Is  sufficient  cause  for  a  new  trial 
on  the  ground  of  surprise.    OogTUU  d  Oo.  y.  Marks,  6T8. 

24.  Order  granting  a  New  Trial. —  An  order  granting  a  new  trial  does  not 
stand  or  fall  upon  the  reasons  which  the  Court  making  the  order  assigned 
for  it,  but  upon  all  the  facta  in  the  record.     Id. 

Bee  Verdict  or  Juet,  1 ;   Surprise,  1,  2,  8. 

NONSUIT. 
Bee  New  Trial,  8;    Injunction,  1,  2.    - 

NOTE. 
Bee  Mabbied  Woujlv,   !• 

NOTICE  OP  APPBAU 
Bee  Appeal,  8. 

NOTICE. 

1.  Notice  abibing  vbom  Possession  undbb  an  Unbecobded  Deed. —  Possession 
of  real  estate  by  the  grantee  In  a  prior  unrecorded  deed  is  not  of  Itself  con- 
clusiye  notice  of  the  grantee's  title  to  a  subsequent  purchaser  whose  deed 
is  first  recorded,  but  such  possession  is  only  eyldence  tending  to  proye  notice. 
Fa4r  y.  Stevenoi,  486. 

2.  Same. —  If  the  grantee  in  a  prior  unrecorded  deed  relies  alone  on  the  fact  of 
possession  of  the  property  sold,  to  show  notice  to  a  subsequent  purchaser 
whose  deed  is  first  recorded,  the  subsequent  purchaser  may  show  in  rebuttal 
that  he  used  due  diligence  In  making  inquiry  and  failed  to  attain  a  knowledge 
of  the  prior  unrecorded  deed.    Id. 

8.  Same. —  Open,  notorious,  and  excluslye  possession  of  a  prior  grantee  in  an 
unrecorded  deed  Is  sufficient  to  put  a  subsequent  purchaser  whose  deed  is 
first  recorded  upon  inquiry,  and  such  possession  is  su^clent  eyldence  of 
notice,  unless  the  subsequent  purchaser  after  making  due  inquiry  fails  to 
attain  a  knowledge  of  the  unrecorded  deed.    /dL 

NUISANCE. 

1.  Nuisance  in  a  Highwat  bt  Watbb. —  An  action  to  abate  a  nuisance  erected 
in  a  highway  by  water,  obstructing  the  free  use  of  plaintiff's  property,  will 
lie  the  same  as  to  abate  a  nuisance  in  a  highway  by  land.  Bkmo  r.  ITlumpke, 
156. 

2.  Nuisance  in  Highway  injubious  to  Priyate  Propbbtt. — ^If  a  nuisance  in  a 
highway  only  affect  the  plaintiff,  in  common  with  the  public  at  large,  in  the 
use  of  the  highway,  he  cannot  haye  his  priyate  action ;  but  if  the  free  use  of 
his  priyate  property  la  interfered  with  by  such  nuisance,  he  may  haye  his 
priyate  action  to  abajte  the  same.    Id. 

8.  Nuisance  a  Question  or  Fact. —  If  the  complaint  ayer  that  certain  ob- 
structions placed  in  a  highway  are  an  obstruction  to  the  free  use  and  en- 
joyment of  the  plaintiff's  priyate  property,  the  question  whether  such  ob- 
structions amount  to  a  nuisance  or  not,  is  one  of  fact  for  the  jury.     Id. 

4.  Nuisances. —  The  County  Courts  haye  original  Jurisdiction  of  actions  to 
preyent  or  abate  a  nuisance.     People  y.  Moore,  427. 

6.  Action  to  abate  a  Nuisance. —  An  action  to  abate  a  nuisance  is  "  a  case  in 
equity,"  and  from  Judgment  rendered  in  it  an  appeal  lies  to  the  Supreme 
Court.     Id. 
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OFFICE. 
1.  Thb  Titlb  to  an  Officb  cannot  be  qubstions 
Ing  into  the  possession  of  the  office  of  Jadge  o: 
right,  becomes  a  Judge  de  facto,  and  his  title  ' 
only  by  an  action  brought  directly  for  that  p 
480. 

OFFICTAL  BONDS. 

1.  Liability  of  Subbties  on  Ofpicial  Bond. —  Th 

are  liable  under  the  statute,  notwithstanding  I 
officer  or  Board.     People  t.  Evans,  429. 

2.  Appboval  of  Official  Bonds. —  The  Board  of  5 

the  passage  of  the  Act  of  March  20th,  1855, 
by  law  to  approve  of  the  official  bonds  of  Cou 

8.  Dischabgb  or  Subbtibs  on  Official  Bond. — 
bond  of  a  County  Treasurer  can  be  dlscharge< 
the  same  only  upon  proceedings  had  before  the 
time  of  the  discharge,  has  power  to  approve 
officer.    Id, 

4.  Official  Bond  of  County  Tbbasdreb. —  A  Co 
lurlsdlctlon  to  discharge  the  sureties  on  the  ofll 
urer,  or  to  approve  of  a  new  bond.    Td. 

See  Judghbnt,  5. 

ORDER. 
Bee  Dbfauia,  1,  2;    Appbal,  3;    Rbfebeni 

OUSTER. 

1.  Oustbb  of  a  Co-tenant. —  A  denial  of  the  title  ( 

common  in  the  possession  of  land  owned  by  thi 

to  evidence  of  an  ouster  of  the  co-tenant.    Oar\ 

See  Ejectment,  8,  4. 

PAROL  CONTRACT. 
Bee  Equity,  14,  15. 

PAROL  TESTIMONY. 

1.  Pabol   Testimony   to   identify    Persons   nami 

record  of  a  former  Judgment  is  admitted  in  evid 

admissible  to  show  the  Identity  of  the  partlet 

those  named  In  the  pending  action.     Oarvoood 

'  Bee   MOBTQAOB,  2;    Swamp   La 

PARTIES  TO  ACTION. 

1.  BuiT  BY  Assignee  of  a  Claim. —  An  absolute  ass! 

the  assignee  to  sue  for  and  recover  the  whole  \ 
signment  he  acquired  only  a  portion  of  the  de 

mo. 

2.  INTEBVBNTION  BY  PABT  OWNBB  OF  CLAIM   SUBD  Qfi 

assigns  It  absolutely,  retaining,  however,  an  inti 
to  protect  his  Interest  in  an  action  brought  by 
jname,  and  it  he  doi^B  not  lnt«rvL':ue,  he  l^  t^und 

UNDtRTAKlNO    TO  PBOCDBE    RELEASE    OF  ATTACHMI 

to  a  Sheriff  to  procure  a  release  of  goods  attac 
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plaintiff,  who  may  sue  on  tt»  and  If  the  Sheriff  takes  a  sufficient  statutory 
undertaking,  he  has  no  further  responsibility.     Curiae  t.  Packard,  194. 
8ae    San    Jos  A,    1 ;     ICandauus,    1 ;     Attobnit-Gbnbsal,    1 ;     Cocntiks.    1 ; 
HoBTOAOi,  6 ;  BoxTD,  2 ;  Bjjictmbivt,  7 ;  Mis joindbe  ov  Plaintiffs,  1,  2,  3. 

PARTNERSHIP. 
See  PUBADINGS,  •• 

PATENTS. 

1.  Patent  fob  Mexican  Grant  of  Land. —  A  patent  issued  by  the  United  States 

for  land  granted  in  California  by  Mexico  or  Spain,  is  not  yoid  because  the 
grantee  of  Mexico  or  Spain  had  received  grants  for  more  than  eleyen  square 
leagues  before  the  grant  on  which  the  patent  Issued.    Hagar  v.  Lucas,  309. 

2.  Attack  on  Patent  in  Collateral  Action. —  Parties  who  do  not  set  up  title 

in  themselyes,  derived  from  the  United  States,  cannot.  In  a  collateral  action 
brought  by  the  patentee,  attack  a  patent  for  land  Issued  by  the  United 
States  in  confirmation  of  a  Mexican  grant,  on  the  ground  th|it  the  grantee  of 
Mexico  had  received  grants  of  more  than  eleven  leagues  before  the  grant  on 
which  the  patent  was  Issued.  Id. 
8.  United  States  Patent. —  A  patent  of  the  United  States  Is  not  void  because 
it  Is  issued  to  the  administrator  of  a  deceased  assignee  of  a  military  land 
warrant  for  land  purchased  by  the  administrator  with  the  warrant.  Bonds 
V.  Hickman,  460. 

4.  Same. —  A  patent  of  the  United  States  cannot  be  attacked  collaterally  be- 

cause it  was  issued  to  an  administrator  of  a  deceased  person  for  land  to 
which  the  deceased  person  had  the  right  of  pre-emption.     Id. 

5.  President  may  Sign  Patents  bt  his  Sbcrstabt. —  The  laws  of  the  United 

States  allow  the  President  to  appoint  a  Secretary,  whose  duty  it  shall  be 
to  sign,  In  the  President's  name,  all  patents  for  land  granted  or  sold  by  the 
United  States.    Id. 

See  Mexican  Qbamt,  2;    Swaicp  Lands,  1,  2. 

PAWNBROKERS.  , 

1.  Interest  to  bb  chabobd  bt  Pawnbbokbbs. —  The  Act  of  1861,  prohlbltlBg 

pawnbrokers  or  pledgees  from  charging  more  than  four  per  cent  per  month 
on  loans  made  on  property  pledged  as  security,  is  not  in  violation  of  Section 
2  of  Article  I  of  the  ConstituUon,  which  provides  that  **all  laws  of  a 
general  nature  shall  have  a  uniform  operation.*'    Jackson  v.  SJmwI,  267. 

2.  Bnforcbmbnt  of  Contbact  with  Pawnbbokbb. —  Where  a  pawnbroker  loans 

money  upon  property  pledged,  and  the  borrower  contracts  to  pay  him  mors 
than  four  per  cent  Interest  per  month,  he  can  recover  possession  of  the  prop- 
erty by  tendering  him  the  prlndpal  and  fonr  per  cent  per  month  interest 
Id. 
8.  Samb. —  Query  f  —  Could  the  borrower  In  sach  case  recover  the  property  by 
'    making  a  tender  of  the  principal  sum  without  interest?    /& 

PERJURY. 
Bee  Lboislatubb,  8. 

PERSONAL  PROPERTY. 

Bee   Frauds,    and   Statute   of   Frauds,    4,   5,   6,   7;    Estatbs    of   Deceasbd 

Persons, 
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PLEADINGS. 

1.  Pleadings  in  Action  fob  Relief  on  Ground  o 

action  Btated  In  the  complaint  Is  for  relief  ox 
stated  to  have  accrued  more  than  three  years 
the  action,  the  complaint  should  aJso  ayer  tl 
fraud  had  been  discovered  within  three  yean 
tains  this  averment,  and  this  issue  Is  tried  i 
larlty  In  the  manner  of  presenting  the  issue 
Blankmah,  20. 

2.  Pleaoino  Statute  of  Limitations. —  A  defend 

Limitations  should  not  allege  matter  of  law»  t 
within  the  sUtute.    Id. 

3.  Answbb  sbttinq  up  Statute  of  Limitations.- 

cause  of  action  has  not  accrued  within  five  yea 
and  for  any  period  of  limitation  named  In  the 
Id. 

4.  Complaint  bt  Cbbditob  to  cancel  Fbaudulek 

itor  who  has  purchased  land  of  the  debtor  at 
Sherl(r*s  deed  therefor.  In  a  complaint  to  cano 
to  defraud  htm  before  Judgment  was  recovered, 
was  insolvent  when  he  made  the  deed.    Eager 

4(.  Complaint  in  Action  bt  Cbeditob  against  D 
suit  In  equity  brought  by  the  judgment  credlto 
land,  to  set  aside  and  cancel  a  deed  of  the 
debtor  before  the  recovery  of  Judgment  to  def ra 
that  the  plaintiff  has  exhausted  his  remedy  a1 
and  having  It  returned  nulla  Ixma.    Id, 

«.  Complaint  on  Pbomissobt  Note. —  A  compla 
after  the  death  of  the  husband  on  a  note  ai 
husband  and  wife  during  the  life  of  the  husba 
action,  unless  it  aver  that  the  husband  in  his  li 
Brown  v.  Orr,  120. 

T.  Denials  in  am  Answbb. —  An  allegation  in  ai 
that  the  defendant  "  avers  on  Information  anc 
deeds  were  ever  executed,"  is  a  sufficient  denla 
plaint  that  defendant's  Intestate  executed  and  < 
referred  to.    ThompBon  v.  Lynch,  189. 

^  Complaint. —  If  a  complaint  contains  more  thx 
counts  does  not  state  a  cause  of  action,  th< 
allegations  of  such  count,  and  objections  maji 
time  in  the  Supreme  Court.    Ba%keU  v.  ifoof 

9.  Pabtnebship  Accounts. —  In  an  action  at  law  t 

to  comply  with  a  covenant  to  indemnify  plaint 
fendant  cannot  set  up,  as  a  counter  claim,  dei 
partnership  between  the  parties.    Id. 

10.  An  Answbb  mibd  not  Dint  an  Atebmimt  or  1 
void  by  reason  of  the  Infirmity  of  the  8tatut< 
are  not  cured  by  an  averment  in  a  complaint  th 
had,  and  a  failure  to  deny  the  averment  In  th< 
that  the  proceedings  were  valid  or  legal.     Peoj 

11.  Denials  in  an  Answer. —  If  the  complaint,  in 
session  of  personal  property,  avers  that  the  "  p 
possession  of  the  property."   this  averment  is 


which  denies  that  the  "  plaintiff  was  the  owner  and  entitled  to  the  possession 
of  the  property.'*     RicTuirdson  Y,  Smith,  629. 

12.  Saicb. —  If  the  plaintiff,  in  his  complaint  in  an  action  to  recover  the  posses- 
sion of  personal  property,  avers  that  the  "defendant  wrongfully  took  the 
property  from  the  plaintlfTs  possession,  and  from  thence  to  the  time  the  ac- 
tion was  commenced,  wronjjfuUy  detained  the  same  property  from  him."  and 
the  defendant.  In  his  answer,  denies  "  that  the  defendant  at  any  time  wrong- 
fully took  and  detained  the  property  from  the  plaintiff,"  the  allegation  In  the 
complaint  Is  to  be  deemed  admitted.    Td. 

18.  Answbb  setting  up  Seizure  of  Goods  by  Attachment. —  An  answer  Justify- 
ing the  seisnre  of  personal  property  by  virtue  of  a  writ  of  atachment  Issued 
against  a  person  other  than  the  plaintiff,  does  not  state  facts  constituting 
a  defense,  if  It  falls  to  allege  that  the  defendant  In  the  attachment  suit  was 
the  owner  of  the  property.    Id. 

14.  iNSirrnciENT  Dbnial  in  Answsk. —  If  the  answer  does  not  traverse  the  ma- 

terial allegations  of  the  complaint,  and  the  new  matter  contained  in  it  does 
not  state  facts  sufficient  to  constitute  a  defense,  and  the  pleadings  are  not 
verified,  a  closing  denial  stating  that  "  the  defendant  deny  each  and  every 
allegation  set  forth  In  plalntifTs  complaint  not  consistent  with  the  fore- 
going answer,"  fails  to  raise  any  issue.    Id. 

15.  Denial  in  Answer. —  An  averment  in  a  complaint  that  the  defendant,  since 

November,  1858,  "has  continued  to  possess  and  occupy  said  land  and  prem- 
ises, and  use  the  same  In  her  said  sole  trader  business,*'  is  not  denied  by  a 
denial  In  the  answer  that  defendant  "has  continued,  since  the  9th  day  of 
November,  1858,  to  occupy  or  use  the  said  premises  in  her  business  as  such 
sole  trader."     Camden  v.  Mullen,  564. 

16.  Defense  that  a  Note  was  Obtained  bt  FBAtnmLBifT  Kipbbsentations. — If 

a  defendant  would  resist  the  payment  of  a  promissory  note,  given  for 
mining  stock,  on  the  ground  that  the  seller  made  fraudulent  representations 
as  to  the  value  of  the  mine,  the  answer  should  set  up  the  defense,  and  aver 
either  that  the  stock  was  valueless  to  either  party,  or  that  the  defendant 
had  offered  to  return  it  and  rescind  the  contract.     Qifford  v.  Carvill,  689. 

17.  CoMPiJLiNT  ON  Pkokise  TO  PAT  Dbbt  OF  Anothbb. —  In  an  action  brought 

upon  a  promise  of  the  defendant  to  answer  for  the  debt  or  default  of  another, 
it  is  not  necessary  in  the  complaint  to  aver  that  the  promise  was  in  writing. 
Wakefield  v.  Ctreenhood,  597. 

18.  Complaint  on  Pbomise  to  accept  a  Draft. —  In  an  action  brought  upon  a 

promise  made  by  the  defendant  to  accept  a  draft  which  another  might  draw 
on  him,  it  is  not  necessary  to  aver  In  the  complaint  that  the  promise  was 
in  writing.    Id. 

19.  Complaint  in  Forcible  Entry  and  Detainer. — A  complaint  in  forcible  entry 
and  detainer  should  not  contain  allegations  respecting  the  defendant's  ap- 
propriation 01  personal  property.     Ottlam  v.  Bigman,  687. 

See  Misjoinder  of  Plaintiffs,  1,  8. 

PLBDGOB  AND  PLEDGEE. 
1.  IMOOMB  BBCBiVBD  BY  Plboobe  FROM  PROPERTY  PLEDGED. —  Where  the  relation 
of  pledgor  and  pledgee  exists,  if  the  debt  is  paid,  it  is  the  duty  of  the 
pledgee  to  account  for  and  pay  over  all  the  Income,  profits,  and  advantages 
derived  from  the  bailment    Hun%acker  v.  BturgU,  142. 
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2.  Pbaud  by  Aqen't  of  Vbndob  becoming  Agent  op  ]     t 
makes  the  pledgee  his  agent  to  sell  the  propert     [ 
then  becomes  the  agent  of  the  purchaser,  he  comi     f 
and  Is  bound  to  pay  him  all  that  he  received  frc 
on  his  behalf.     Id. 

8.  Pledges  of  an  Undivided  Half  of  Pbopebtt. —  8 
blacksmith,  entered  into  an  arrangement  for  the  b     i 
8.  was  to  do  the  woodwork,  and  W.  the  ironwork,      i 
the  materials  for  the  woodwork,  for  which  he  wa 
on  the  interest  of  S.  in  the  wagons.    Ucld,  that      i 
hypothecation  of  the  interest  of  S.  in  the  wagons      i 
and  that  when  the  wagons  came  into  the  posse     I 
pledgee  In   possession   thereof,   and  was  entitled 
until  paid.     Waldie  v.  Doll,  555. 

Bee  AOBNT,  1;  Fraud,  2. 

POSSESSION. 
1.  Possession  of  Pbbsonal  Property. —  Where  two  i  i 
mon,  and  one  pledges  his  half  to  the  other  for  ad\  : 
the  wagons  on  his  premises,  and  marks  them  wi 
control  over  them,  the  mere  fact  that  the  pledgor  ; 
show  a  surrender  of  possession  by  the  bailee.  1^  i 
^      See  Equiti,  12,  13 ;  Notice,  1,  2,  8 ;  Plbdgoi 

PRACTICE. 
!•  Omission  in  Findings  of  Fact. —  Where  the  findii  ; 
Court  do  not  contain  all  the  facta  necessary  to 
title  the  prevailing  party  to  a  Judgment,  it  will  [ 
unless  the  Court  below  has,  after  the  defect  has  1  > 
refused  to  make  the  required  finding,  and  an  ; 
thereto.     Lyons  v.  Leimbach,  169. 

2.  Presumption  that  Facts  not  Fodnd  were  Provbi 
fective,  the  presumption  is  that  the  facts  not  four  I 
Court  below  is  requested  to  supply  the  defect,  and  ] 
Id. 

8.  Vacating  a  Finding  by  Appellate  Court. —  If,  in    i 
the  Court  finds  damages,  but  gives  Judgment  for  po  i 
and  the  plaintiff  appeals  from  that  part  of  the  Ju  j 
and  the  defendant  appeals  from  the  order  denying   i 
Court  may  vacate  the  findings  as  to  the  damage  i 
evidence.     Carpentier  v.  Gardiner,  160. 
I.  Release   of  Claim  for  Damages  in  Supreme  Coc  ; 
finds  damages  in  an  action  to  recover  lands,  but 
session  only,  and   the   appellate  Court  determines 
sustained  by  the  evidence,  the  Judgment,  on  an  ap  i 
be  affirmed.  If  the  plaintiff  releases  his  claim  for  d  i 

S.  Statement  on  Appeal  from  an  Order. —  If,  on  ap ; 
after  Judgment,  the  aUtement  contains  facts  outt 
davit  it  should  specify  the  grouDds  upon  which  apji 
XfiEll  T.  Qrim^i  102, 

Q,  ADMissit^N  UF  Incompetent  TfStfMOlfT  wixaotTT  Oi 
not  competent  Jn  law  to  prove  a  fuct  la  admitted  wl 
tf^Mlmnn^    ip   1:  rented   by   The  piirtleB  as  com  pi' tent 
l5ui^i9tlon  IIP  to  Its  competency  eftnnot  b«  raised  In  tlm 
T»  Pfickunl,   194. 


7.  Modi  of  Commbncing  Suits. —  The  mode  of  commencing  salts  and  aoqulrlns 

Jurisdiction  of  the  parties  Is  controlled  by  the  Practice  Act,  and  not  by  tha 

practice  which  prevailed  at  common  law.    Dupwy  v.  Shear,  288. 
&  Points  mot  Noticbd. —  Points  not  made  In  the  Court  below,  nor  embraced  la 

the  grounds  upon  which  the  appeal  was  taken,  will  not  be  considered  by 

this  Court    atoddwrd  T.  Treadw&U,  281. 
9.  Statbmbnt  on  Appbal. — If  there  Is  nothing  In  the  statement  showing  that  It 

Is  a  statement  on  motion  for  a  new  trial,  and  the  statement  declares  that  the 

motion  for  a  new  trial  was  OTerruled,  It  will  be  regarded  as  a  statement  on 

appeal.    Hagar  r.  Luom,  309. 
Bee  Commissioner,  1 ;  Dbfaclt,  1 ;  Judgmbnt,  1,  2 ;  New  Trial,  1 ;  Findings  or 

Fact,  1,  2 ;  Estates  or  Dbcbasbd  Persons,  1,  2 ;  Summons,  1,  2,  3 ;  Ybr- 

dict  or  JuBT,  1;  Mandamus,  2,  8;  Bond,  2;  Pleadings,  8;  Ejectment,  7; 

Bulbs  or  District  Court,  1 ;  Instructions  to  a  Jury,  1. 

PRE-BMPriON. 
See  Swamp  Lands,  1,  5. 

PRIVILEGED  COMMUNICATIONS. 
Bee  Attorney  and  Client^  1,  2,  3,  4. 

PRINCIPAL  AND  AGENT. 
Bee  Attorney  in  Fact,  1,  2. 

PROBATE  COURT. 

1.  Orders  or  Probatb  Court. —  If  the  Probate  Court,  In  a  matter  where  It  has 

Jurisdiction,  msJkes  an  order  upon  Insufflclent  evidence,  or  contrary  to  tha 
evidence,  the  order  cannot  on  that  ground  be  attacked  in  a  collateral  pro- 
ceeding.    Boyd  y.  Blanktnan,  20. 

2.  Order  or  Probate  Court  to  Sell  Real  Estate. — If  an  administrator  procures 

an  order  of  the  Probate  Court  for  the  sale  of  real  estate  to  pay  a  debt 
which  the  administrator  had  previously  paid  with  funds  of  the  estate.  It 
Is  not  a  fraud  which  will  enable  the  order  to  be  attacked  In  a  collateral 
proceeding.    Id, 

8.  Same. —  An  order  of  a  Probate  Court  to  sell  all  the  real  estate  of  an  Intestate 

to  pay  debts,  when  the  sale  of  a  small  portion  would  have  been  sufficient, 
cannot  for  this  reason  be  set  aside  in  a  collateral  proceeding.    Td, 

4.  Appointmbnt  or  Executors. —  The  Judgment  of  the  Supreme  Court,  settling 
the  right  of  two  perB<ms  to  be  appointed  executors  of  an  estate,  should  be 
carried  into  effect  by  the  Probate  Court,  notwithstanding  the  death  of  oaa 
of  the  persons  before  the  Probate  Court  acts  on  the  matter.  Jstels  of 
Paoheoo,  224. 

See  HoMBSTBAD,  1,  2;  Estate  or  i/bcbasbd  Persons,  1,  2;  Baa  Adtomcaxa^ 

1>  2. 

PROMISSORY  NOTE. 
Bee  Mabribd  Woman,  1 ;  Plbadings,  6,  16 ;  CBRTincATBS  or  DaroBrr,  1 1 
Tbader,  1;  Corporations,  8,  11,  12. 

RAILROAD  CORPORATIONS. 
Bee  CoNDBMNATiON  or  Land,  1,  2,  8,  4. 

REAL  ESTATE. 
Bee  Trust,  1,  2,  8,  4. 


See  SusvriBS,  5,  6. 

BfiFBRBNCB  AND  REFEREE. 
1.  Obdeii  or  Refirbncb  —  What  it  submits  to  the  Rbfbbbe. —  A  reference, 
with  directions  to  ttie  referee  to  take  proofs  concerning  the  confession  of  a 
judgment  by  the  defendant,  and  the  Judgment  roll  in  the  case,  and  whether 
the  same  was  filed  in  the  Clerk's  office,  and  to  report  the  testimony,  with  a 
finding  of  facts  and  a  Judgment,  does  not  submit  to  the  referee  the  question 
as  to  what  amount,  if  any,  is  still  unpaid  on  the  Judgment.  Bolomon  v. 
Maguire,  227. 

See  Judgment,  3;  Bxecutobs,  2. 

REPLEVIN. 

1.  Judgment  in  Replevin. —  In  an  a'ction  to  recover  possession  of  personal  prop- 

erty, if  the  plaintiff  takes  the  property  at  the  commencement  of  the  action, 
and  the  defendant  prays  a  return  of  it,  and  the  defendant  was  entitled  to 
the  property  at  the  commencement  of  the  action,  but  his  right  has  ceased 
and  vested  in  the  plaintiff  before  trial,  the  Judgment  should  leave  the  prop- 
erty in  plaintiff's  possession,  but  award  costs  to  defendant.  O'Connor  v. 
Blake,  812. 

2.  Replevin  for  Mombt. —  Replevin  is  a  proper  remedy  to  recover  a  package  of 

gold  coin  sealed  op  in  a  leather  bag.     BMdmore  v.  Taylor,  619. 

RESTITUTION  —  WRIT  OP. 
See  Undbbtakinq,  1,  2,  3,  4,  5 ;    Shbbiffs,  1,  2. 

RES  ADJUDICATA. 

1.  JUDOMKTT  OF  PBOBATB  COUBT  ON  ISSUANCE  OF  LETTBBS  OF  ADMINISTBATION. — 

Where  the  husband  dies  without  living  issue,  and  leaves  his  wife 
pregnant,  and  she  is  afterwards  delivered  of  a  child,  and  then  applies  for 
letters  of  administration  upon  the  estate  of  the  child,  and  the  father  of  the 
deceased  conteBts  the  issuance  of  letters  on  the  ground  that  the  child  was 
not  bora  aliye,  and  the  issue  is  tried,  and  the  Probate  Court  finds  that  the 
child  was  born  alive,  and  grants  the  letters,  the  Judgment  of  the  Probate 
Court  is  evidence  upon  the  question  as  to  whether  the  child  was  still-born,  in 
a  subsequent  application  of  the  father  of  deceased  to  contest  the  account  of 
the  adminiBtrator,  and  is  conclusive  upon  that  question.  Cfanoood  v.  Gfor- 
icood,  514. 

2.  Doctrine  of  ret  adfudioata  applibb  to  Pbobatb  Coubtb. —  The  doctrine  of 

res  adfudioata  applies  to  Judgments  and  decrees  of  the  Probate  Court  as  well 
as  to  those  of  any  other  Judicial  tribunal.    Id. 

8.  Rule  as  to  Conclusiveness  of  Judombntb. —  The  rule  that  a  Judgment  of  a 
Court  having  Jurtsdlctloii  directly  upon  the  point  in  controversy  Is  as  a  plea, 
a  bar.  nnd  as  evldeoce  coccluitv^  between  tbe  fuime  paiLJen  aiul  ^lk-h  i^r^vLct^^ 
Js  restricted  to  facts  directly  Is  Usae,  and  does  not  emUrace  facts  which 
ma  J  be  In  controveraj  but  rest  Id  evldfince.     Id. 

• 
RULES  OF  DISTRICT  COURT. 

1,  Rule  of  District  Coubt  as  to  Iwstritctions. —  If  there  l»  a  rait  of  th*  Dii^ 
trlct  Comn  requtrlDg  InfltnicHonB  to  be  banded  to  tbe  Judgc^  by  a  certnln  Hni« 
In  the  pro^enH  of  tht  trial,  it  Is  not  error  for  the  i'onrl  to  ref(i»i*  to  g]vc 
ItiKinirtkjds  Dot  banded  to  the  Jud^e  In  time.     WnMie  v.  Doll,  TmCI. 
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SAN  FRANCISCO. 

1.  Sixth  Ssction  ov  Consolidation  Act  ov  San  Fbancisco. —  The  clause  in  the 

■ixth  aection  of  the  Act  of  1862,  amending  the  Consolidation  Act  relating 
to  San  Francisco,  allowing  the  owners  of  the  major  part  of  the  frontage  of 
lots  liable  to'  be  assessed  for  street  improvements  to  take  a  contract  at  the 
price  awarded  without  haying  put  in  a  bid,  means  in  those  cases  where  a 
■mall  street  terminates  in  a  principal  street,  the  owners  of  the  major  part  of 
the  frontage  on  the  principal  street.    Ooohran  ▼.  Oollina,  129. 

2.  CoMPLBTiON  OF  Stbnist  CONTRACT  IN  San  Fbancisco. —  The  owncr  of  a  lot 

sued  for  street  improrements  in  San  Francisco  cannot  show  in  defense  that 
the  contractor  did  not  perform  the  work  according  to  his  contract,  if  the 
Superintendent  of  Streets  has  accepted  the  work  as  completed.  His  remedy 
is  an  appeal  from  the  decision  of  the  Superintendent  to  the  Board  of 
Supervisors.    Id, 

8.  Bxsoldtion  to  do  Wosk  on  a  Stbeit  in  San  Fbancisco. —  Under  the  pro- 
visions of  section  three  of  the  Act  of  1862,  the  Mayor  of  the  City  and  County 
of  San  Francisco  is  not  required  to  sign  a  resolution  of  the  Board  of  Super- 
viBors  declaring  their  intention  to  Improve  a  public  street.    Id. 

See  AB818SMBNT  ON  LoTS,  1,  2,  8,  4 ;    Constitutional  Law,  1;    Assignable 

DZICAND,    1. 

SAN  JOSB. 

1.  PowsB  or  Matob  and  Cohmon  Council  of  San  JosA  to  sub. —  The  Uayor 
and  Common  Council  of  the  City  of  San  Job6  can  sue  in  the  corporate  name 
for  the  recovery  of  such  real  property  as  belongs  to  the  dty.  Wallace  v. 
Uayor  of  San  Jo9€,  180. 

S.  PowBB  OF  Matob  and  Common  Council  of  San  JosA  to  contbact. —  The 
Mayor  and  Common  Council  of  the  City  of  San  Jos6  have  no  power  to  enter 
Into  a  contract  by  which  the  city  becomes  obligated  to  pay  an  attorney  at 
a  future  time  a  sum  of  money,  if  he  succeeds  in  placing  the  city  in  pos- 
session of  certain  real  estate,  unless  there  is  money  in  the  Treasury  at  the 
time  to  pay  the  same,  after  paying  the  expenses  of  the  city  government  and 
all  other  demands  legally  due.    Id. 

8.  Contbact  by  San  Josfi  Cbbatino  Debt  to  abisb  in  Futubi. —  The  Mayor 
and  Common  Council  of  San  Jos6  have  no  authority  to  bind  the  dty  by  the 
creation  of  a  debt  to  arise  in  future,  unless  there  is  money  in  the  Treasury 
at  the  time  to  pay  the  same,  after  paying  the  expenses  of  the  gor^mment 
and  all  other  demands  legally  due.    Id. 

See  F2VIDBNCB,  8. 

SBNATB. 
See  Lboislatubb,  10. 

SHERIFF. 
1.  Duty  of  Shnbiff  in  snbving  Wbit  of  Rhsttttttion. —  It  is  the  duty  of  the 
Sheriff,  having  the  writ  of  habere  facias  poBsesHonem,  to  remove  sll  persons 
who  came  upon  the  property  after  the  suit  was  brought,  except  a  person 
other  than  the  defendant,  who  Is  In  possession  under  a  title  adverse  to  the 
defendant.  Long  v.  NevUle,  181. 
2.  Sbbvice  of  Wbit  of  Habere  Facias  Possessionem. —  Where  ejectment  is 
brought  against  a  tenant  alone,  and  pending  the  action  the  landlord  dis- 
possesses him  and  leases  to  another  tenant  who  has  no  notice  of  the  pend- 
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ency  of  the  action,  It  Is  the  duty  of  the  Sherl 

habere  faciaa  poafteasionem   to   remove   the   sec 

See   Pautibs   to   Actions,   3 ;   Bond,    1 ;    Fobciblb 

Counties,  1 ;  Ejectment.  8,  9 ;  Byid 

SOLE  TRADER. 

1.  A  PsoMiSRORT  Note  and  Mortqagb  of  Sole  Tradi 

became  a  sole  trader  under  the  Act  of  1852,  fc 
public  house  and  f.irmlDg,  could  lawfully  exeei 
name  a  valid  promissory  note  for  the  purchase 
her  for  use  In  said  business,  and  could  also  execu 
mortgage  on  the  same  to  secure  the  purchase 
564. 

2.  Purchase  of  Property  by  Sole  Trader. —  The  qu 

chased  by  a  sole  trader  was  bought  for  use  in 
Is  one  of  fact    /d. 

SPECIFIC  CONTRACT  AC 

1.  Partnership  Contract  to  pay  in  Gold. —  One  m 

bind  the  firm,  by  a  contract  in  writing  signed  w 
debt  of  the  firm  In  a  specific  kind  of  money. 

2.  Enforcement  of  Payment  in  Gold  for  Goods  I 

purchased  by  a  firm,  with  a  verbal  understand! 
gold  coin,  may  be  enforced  in  gold  coin,  if,  afte 
suit  has  been  commenced  on  it  one  of  the  firm  i 
m  the  firm  name,  dated  before  the  sale,  to  pay 
plaint  avers  a  contract  to  pay  in  gold  made  befo 

3.  Judgment  Payable  in  Gold  Coin. —  If  the  compla 

Ing  by  defendant  to  pay  for  goods  sold  in  gold 
and  such  contract  is  made  after  suit  commenced 
Judgment  should  be  rendered  payable  in  gold  co 
See  Contract,  2,  8. 

STATUTES  CONSTRUED 
Section  two  hundred  and  sixty  of  the  Practice  Act, 
Probate  Act  sections  one  hundred  and  eighty  and  on 

in  Boyd  v.  Blankman,  86,  86. 
Statute   of   Limitations,   fourth   subdivision   of   sect 

Blankman,  44. 
Practice  Act  section  sixty-eight  in  Howe  v.  Indepej 
Sections  four,  seven,  nine,  twelve,  thirteen,  and  sev( 

Act  of  San  Francisco,  (Laws  1862,  p.  894,)  In  E 
Sections  two  and  four  of  the  Homestead  Act,  Laws  o 

hundred   and   twenty-first   and   one   hundred   ai 

Probate  Act,  in  Matter  of  W.  H.  Orr,  103. 
Stations   thlr^-flve,    thlrty-slx,  And  forty-thne   of   i 

roads,   (Laws  ISOli  p.  622 J   and  thii'tkO)  secti 

In  iSeSi  la  8an  Frfi^dsco  and  San  Jos^  RaUroat 
Beetlon  two  Of  the  Act  "  to  provide  for  the  forraatloo 

pufpoaea,"   (Wbod's  Digest  H^J   In   Harris  v. 
Sections  six  and  eight  of  Consolldotlon  Act  of  San 

ain.  393,)   In  Cochran  v.  Collins,  ISO. 
l^rJHtJc*  Act,  section  twenty^ersen,  Im  Long  v.  Kevill 
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Section  two  of  Act  regalatlng  appeals,    (Laws  of  1861,  p.  580,)   in   Lyons   ▼. 

Leimbftck,  140,  and  in  Carpentier  y.  Gardiner,  168. 
Section  nine  of  the  Act  concerning  attorneys  and  counsellors,  in  Board  of  Com- 
missioners y.  Younger,   (No.  2,)    149. 
Practice  Act,  section  forty-eight,  in  Board  of  Commissioners  y.  Tounger,  (No.  2.) 

160. 
Practice  Act,  section  two  hundred  and  forty-nine,  in  Blanc  y.  Klumpke,  159. 
Sections  one  and  two  of  Act  of  1850,  (p.  92,)  relating  to  interest,  in  Gautier 

y.  English,  166. 
Practice  Act,  section  one  hundred  and  forty-seyen,  in  Gautier  y.  fihigltsh,  166. 
Section  four  of  ''Act  concerning  forcible  entries,"  etc.,  (Statutes  1863,  p.  653,) 

in  Reay  y.  Cotter,  170. 
Sections  ten,  twelye,  and  fourteen  of  Act  of  1859,  incorporating  San  Josd,  in 

Wallace  y.  Mayor  of  San  Jos6,  184. 
Practice  Act,  sections  one  hundred  and  twenty-three,  one  hundred  and  thirty- 
six,  and  one  hundred  and  thirty-seyen.  In  Curiae  y.  Packard,  195. 
Sections  nine  and  eighteen  of  the  Act  "  granting  bounties  to  yolnnteers/'  etc., 

(Statutes  1864,  p.  486,)  in  People  y.  Pacheco,  211. 
Practice   Act,   sections   four   and   four  hundred   and   sixty-eight,   in   People    v. 

Pacheco,  218. 
Section  three  of  Act  to  regulate  appeals,   (Statutes  1861,  p.  589,)   in   BsUte 

of  Pacheco,  226. 
Practice  Act,  sections  two  hundred  and  fourteen  and  three  hundred  and  seyenty- 

flye,  In  Solomon  y.  Magulre,  229. 
Practice  Act,   sections  twenty-two,  twenty-three,  one  hundred   and  forty-eight, 

and  one  hundred  and  forty-nine,  in  I>upuy  y.  Shear,  239,  243. 
Section  twenty-nine  of  the  Act  of  1851,  concerning  Sheriffs,  in  Neyilie  y.  Solano 

County,  261. 
Practice  Act  1851,  section  two  hundred  and  sixty,  and  ninth  section  of  Practice 

Act  of  1850,  in  Skinner  y.  Buck,  255.  256. 
Practice  Act,  section  one  hundred  and  forty-eight,  in  People  y.  Loewy,  266. 
Sections  two  and  three  of  Act  concerning  pawnbrokers,  passed  April  17th,  1861, 

in  Jackson  y.  Shawl,  270. 
Mechanics'  Lien  Law,  (Statutes  1862,  p.  385.)  in  Dayis  y.  Llylngston,  286. 
Act  concerning  Trade  Marks,  (Statutes  1863,  p.  155,)  in  Derringer  y.  Plate,  294. 
Practice  Act,  sections  one  hundred  and  thirty-flye,  flye  hundred  and  fifty-one. 

flye  hundred  and  eighty-six,  and  flye  hundred  and  ninety-one,  in  O'Connor 

y.  Blake,  315,  816. 
Probate  Act,  sections  one  hundred  and  forty,  one  hundred  and  eighty-six,  and 

two  hundred  and  thirty-nine,  in  Myres  y.  Mott,  362. 
Practice  Act,  sections  one  hundred  and  thirty-two,  two  hundred  and  two,  and 

two  hundred  and  fourteen,  in  Myres  y.  Mott,  362. 
Sections  one  and  three  of  Act  relating  to  interest,  in  Doe  y.  Vallejo,  891. 
Section  three  hundred  and  seyenteen  of  Practice  Act,  in  Bdgerly  y.  Schooner 

San  Lorenzo,  419. 
Practice  Act,  section  sixty-eight,  in   Bailey  y.  Taaffe,  423. 
Sections  two,   three,  four,  flye,  and  six  of  Act  concerning  sureties  on  offldal 

bonds,    (Statutes  1853.  p.  224,)    in  People  y.  Byans,  432. 
Section  two  of  Act  concerning  office  of  County  Treasurer,  (Laws  1850,  p.  115,) 

section  twenty-flye  of  Act  of  1855,   to  create  Boards  of  Superyisors,  and 

sections  one  and  eleyen  of  Act  concerning  official  bonds,  (Laws  18.'>0.  p.  74.) 

in  People  y.  Byans,  435. 
Sections  sixty-three  and  sixty-four  of  Act  to  incorporate  the  City  of  Sacramento. 

(SUtutes  1863,  p.  415,)   in  People  y.  Hastings,  450. 
Aft  conocrning  ferry  licenRos,  In  Pinch  y.  Tehama  County,  4.W. 
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Sections  fifteen  and  seventeen  of  the  Statute  of  Frau<  , 

Probate  Act,  section  one  hundred  and  sixteen,  In  Jab  i 

Probate  Act,  section  two  hundred  and  thtrty-fonr,  In  i 

Bevenue  Act,  section  four,  in  People  t.  Home  Insuri  i 

Act  of  1862  concerning  sole  traders,  in  Camden  y.  1  i 

Statute  of  Frauds,  section  twelre,  in  Walcefleld  t.  Gi  i 

Practice  Act,  section  three  hundred  and  forty-six.  In  ( 

Act  for  the  punishment  of  contempts  and  trespasses,  [ 

People  y.  Dwinelle,  6S8. 

Sections  forty,  forty-four,  and  forty-flye  of  Practice  / 

689. 

Sections   three  and  four  of  the   Forcible   Bntry   a  ( 

(p.  658,)  in  Brummaglm  y.  Spencer,  6tM>. 

STIPULATION. 
See  Mbxican  Gbant,  4 ;  Attornet  and  Ctae^  : 

STREETS  —  PUBLIC. 
See  San  Francisco,  1,  2,  S 

SUMMONS. 

1.  TZMB   WITHIN    WHICH    SUMMONS    MUST    BE  ISSUED.   • 

1860  to  the  one  hundred  and  twenty-third  sectlc  i 
ClerlE  is  not  authorised  to  issue  a  summons  in  a  i 
from  the  Court,  after  the  expiration  of  one  year  ! 
plaint.  This  principle  applies  as  well  to  causes  1 1 
filed  before,  as  to  those  in  which  the  complaint  i 
ment  took  effect.    Dupuy  y.  Shear,  238. 

S.  Summons  ordered  to  be  Issued  bt  the  Court. — If    : 
direct  a  summons  to  issue  after  the  expiration 
of  the  power  rests  in  the  le^al  discretion  of  the 
not  be  set  aside  on  appeal  unless  It  clearly  appei  i 
not  soundly  exercised.    Id. 

S.  Order  of  Court  striking  out  Complaint. —  Wher  > 
action  by  filing  a  complaint  and  issuing  summoD  i 
the  defendant  until  nine  years  have  elapsed,  an  o  ■ 
defendant's  motion,  striking  out  the  complaint  f  i 
not  such  an  abuse  of  discretion  as  to  Justify  the 
ing  the  order.    Id, 

SUPERVISORS. 

1.  Board  of  SuPERyisoRS  —  Jurisdiction. — A  Board 
with  limited  Jurisdiction,  and  its  Jurisdiction  mui 
Its  proceedings.     Finch  y.  Tehama  County,  454. 
See  Ferrt  License. 

SUPREME  COURT. 

1.  Consolidation  of  Causes  in  Supreme  Court. — 1:1 

ant  each  appeal   from   different  portions  of  the 

parties  do  not  stipulate  that  either  transcript  mi 

each  appeal  must  be  heard  on  its  own  transcript. 

See  Practice,  8 ;  Misdemeanob,  1 ;  Tb. 
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SURETIES. 

1.  SuBSTiES  ON  Undebtakinq  TO  STA.Y  Wbit  OF  RESTITUTION. —  If,  pending  an 

appeal  from  a  judgment  for  plaintiff  In  ejectment,  the  plaintiff  sells  or  leases 
a  part  of  the  premises  recovered,  the  sureties  on  an  undertaking  to  ataiy 
a  writ  of  restitution  pending  the  appeal  are  not  released  from  their  liability 
on  the  same.     De  Castro  v.  Clarke,  11. 

2.  Rbleaso  of  Liability  of  Sureties  on  Ezbcutos's  Bond. —  If,  in  an  action 

against  the  executors  of  an  estate,  brought  by  the  legatees  to  recover  a  Sudg- 
ment  for  money  found  to  be  in  the  hands  of  the  executors,  and  adjudged  to  be 
paid  to  the  legatees  by  the  Probate  Court,  a  Judgment  Is  entered  by  consent 
of  the  parties  under  a  stipulation  in  writing,  and  made  a  part  of  the  Judg- 
ment, payable  in  Installments  thereafter,  the  sureties,  not  consenting  to 
the  arrangement,  are  released  from  their  linbility  on  the  executor's  bond. 
Fordyce  v.  Ellis,  96. 

3.  SuBETiES  on  Appeal  Bond. — Where  an  appeal  is  dismissed  on  motion  of  re- 

spondent, based  on  written  consent  of  the  appellant,  the  dismissal  operates 
as  an  affirmance  of  the  Judgment,  and  charges  the  sureties  on  the  under- 
taking on  appeal.     Ctiase  y.  Beraud,  188. 

4.  Dischabgb  of  Subetibs  on  Bond  to  Sheriff. — If  the  principals  in  a  bond 

glvea  to  a  Sheriff  to  release  goods  from  attachment,  tender  to  the  plaintiff 
In  the  attachment  suit  the  full  amount  of  his  debt  and  costs,  and  the 
plaintiff  refuses  to  receive  the  tender,  the  sureties  are  discharged  from  their 
obligation  on  the  bond ;  and  for  the  purpose  of  discharging  the  sureties.  It 
is  not  necessary  that  such  tender  be  paid  into  Court,  or  kept  good.  €huiao 
V.  Packard,  194. 

6.  Deposit  to  sbcdrb  Surbtibs  in  Cbiminal  Rbcoonizamcb. —  Where  money  or 
property  is  deposited  by  a  surety,  on  a  recognizance  in  a  criminal  case,  with 
a  trustee,  to  secure  his  co-sureties  on  the  recognisance,  the  People  have  no 
claim  on  the  money  or  property  in  case  the  recognizance  is  forfeited,  nor 
does  the  money  stand  In  place  of  a  recognizance.     BMdmore  v.  Taylor,  619. 

6.  Same. —  In  such  case,  if  the  co-sureties  consent  that  the  trustee  holding  the 
money  and  property  deliver  it  to  the  surety  who  deposited  it,  he  cannot 
Justify  a  refusal  on  the  ground  that  a  Judgment  has  been  recovered  against 
the  sureties  on  the  recognizance.     Id. 

See  Undbbtakinq,  1,  2,  8,   4,  5;  Official  Bonds,  1,  8;  Tbdstes,  2;  Judo- 

'  MBNTS,   5. 

SURPRISE. 

1.  Surprise  during  a  Trial. —  When,  during  the  progress  of  a  trial,  conditions 

are  found  to  exist  which  may  amount  to  legal  surprise,  the  Court  should,  if 
an  application  Is  made  therefor,  grant  relief  at  once,  if  the  facts  are  such 
as  would  -Justify  the  Court  in  setting  aside  the  verdict  after  the  trial. 
SchellhouB  y.  Ball,  605. 

2.  EviDkNCB  OF  SuBPBiSB  DUBiMQ  A  Tbial. —  The  psrty  alleging  surprise  during 

the  progress  of  a  trial  should  show  it  by  the  best  evidence  within  his  reach. 
Id. 

8.  Same. —  If,  during  a  trial,  facts  exist  which  amount  to  legal  surprise,  these 
facts  should  be  shown  by  the  affidavit  of  the  attorney,  and  not  of  his  client. 
Id. 

SWAMP  LANDS. 

1.  Pbb-Emptionbr  mat  attack  Statb  Patbnt. — A  person  who  had  settled  upon 
and  claimed  as  a  pre-emptloner  unsurveyed  public  land  of  the  United  States, 
before  a  sale  of  the  same  as  swamp  and  overflowed  land,  and  the  issuance 
of  a  patent  therefor  by  the  State,  is  in  such  privity  with  the  title  of  the 
United  Stsites  as  enables  him  to  attack  the  patent  by  showing  that  the  land 
Is  not  swamp  >ind  overflowed.     Rohinson  v.  Forrest,  317. 
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2.  Btidbncb  that  Land  is  Swamp  and  Otxbflo 
lor  laDd  sold  as  swamp  and  overflowed,  befoi       i 
the  State  by  the  United  States  as  swamp  am       i 
elusive  evidence  of  the  character  of  the  sam 
Introduced  to  show  whether  it  is  dry,  or  swai 

8.  L«3AL  Subdivisions  of  Public  Land. —  The  pi 

used  In  the  Act  of  Congress,  passed  September  I 
and  overflowed  lands,  refers  to  the  smallest  i 
gressional  system  of  surveys.    Id. 

4.  Statb  Ownebship  of  Swamp  Lands. —  The  d< 
owner  of  all  swamp  and  overflowed  lands  in      i 
BummerB  v.   Dickinton,  9   Cal.   554,   and   Km      i 
modifled.     Id. 

6.  Plat  of  United  States  Subvbt  ab  Btidbncb.-     i 
tween  one  claiming  under  the   State,   and   a       i 
whether  a  particular  tract  of  land  is  swamp  >     I 
plat  of  the  survey  by  the  United  States  is  admit 
lines  of  the  legal  subdivisions,  bnt  not  to  pro) 
and  overflowed.    Id. 

TAXES. 
1.  Assessment  fob  Taxes. — An  assessment  of  lant 
Dooley,  and  to  all  owners  and  claimants  kno     i 
owners  and  claimants  of  any  interest,  present  o     I 
upon  the  same,"  is  good  under  the  Revenue  Act 
Acts  of  1857  and  1859.    Brunn  r.  Murphy,  326. 

9.  An  Assessment  necessaby  to  the  Validity  ( 

to  be  valid,  must  rest  upon  an  assessment  mad 
law,  by  an  Assessor  elected  by  the  qualified  ele    : 
or  town  in  which  the  property  is  taxed  for  Stat 
People  Y.  Haaiinge,  449. 

8.  Without  an  Assessment  a  Tax  Debd  void. —  I 
and  assessed  for  the  purpose  of  taxation,  the 
Id. 

4.  AssESSOB  TO  bb  Elected  bt  the  Distbict  wh  i 
An  assessment  made  by  an  Assessor  elected  by 
City  and  County  of  Sacramento,  ts  not  a  sufflc)  i 
tax  in  the  City  of  Sacramento  for  city  purposes 

6.  Copying  a  fobmeb  Assessment  Roll  not  an  . 

of  a  certified  copy  by  an  Assessor  of  an  assess  i 
Assessor  a  previous  year,  is  not  an  assessment  •  I 
0.  Law  fixing  the  Assessed  Yalub  of  Pbopebtx.—  ! 
law,  fix  the  assessed  value  of  property.    Id. 

7.  Taxation  of  United  States  Bonds. —  The  bonds  <  I 

in  pursuance  of  the  Acts  of  Congress,  are  not  e  i 
t.  Home  Inmrcmce  Co.,  533. 

8.  Taxation  of  State  Bonds. —  Bonds  of  the  State 

property  within  the  meaning  of  the  term  "  person  i 
Revenue  Act,  and  are  subject  to  taxation.    Id, 

9.  Taxation  of  Bonds  in  this  State  owned  by  a  Fn 

bonds  of  this  State  owned  by  a  foreign  insurance 
this  State,  mnd  deposited  with  a  banker,  In  porsui 
Vol.  XXIX.— 47 


the  control  of  an  agent  of  tbe  company,  are  subject  to  taxation  in  this  State. 
Id. 

10.  Assessment  of  Pebsonal  Pbopbbtt. — Personal  property  in  this  State  belong- 

ing to  a  non-resident,  may  be  assessed  to  such  owner,  notwithstanding  be  la 
a  non-resident     Id. 

11.  Same. — If  personal  property  In  this  State  belonging  to  a  non-resident  is  in  {h^ 
possession  of  a  trustee  or  agent,  it  may  prc^erly  be  assessed  to  the  agent  or 
trustee  having  it  in  possession.    Id. 

12.  Same. — An  error  made  by  assessing  personal  property  to  the  wrong  owner  or 
claimant,  under  the  Revenue  Act  of  1857,  and  Acts  amendatory  thereof, 
does  not  aftect  the  yalidity  of  the  assessment.    Id. 

18.  Descbiption  of  Bonds  Assessed. — ^Bonds  of  this  State  belonging  to  a  foreign 
insurance  company,  but  deposited  In  this  State  In  accordance  with  law, 
when  assessed  for  taxes,  are  sufficiently  described  by  being  designated 
"money  and  bonds  deposited  as  per  statute."    Id. 

14.  Taxation  of  Foreign  Insurance  Companies. —  The  percentage  on  premiums 
which  foreign  insurance  companies  doing  business  in  this  State  pay  to  the 
State  under  the  Act  to  regulate  foreign  insurance  companies  doing  business 
in  this  State,  is  not  a  substitute  for  taxation.    Id. 

16.  State  Bonds  abb  Pbopbbtt. —  The  bonds  of  this  State  which  are  owned  by  a 
foreign  insurance  company,  but  kept  in  this  State,  in  accordance  with  the 
Act  of  the  Legislature  requiring  such  companies  to  deposit  bonds  here  as  se- 
curity for  their  liabilities,  are  a  portion  of  the  capital  of  the  company,  and 
are  property  In  this  State  within  the  meaning  of  the  Revenue  Act.  Id, 
See  Assessment  on  Lots,  1,  2,  8,  4;  Byidenc^  1;  Deed,  2. 

TENANTS  IN  COBOfON. 
See  Ejectment,  8,  4,  0. 

TBSTIMONT. 
See  Pbactice,  6;  New  Tbial,  8. 

TITLE. 

See  Mezicah  Gbant,  2,  8;  Condemnation  of  Land,  2,  8,  4;  IBjectmbmt,  1; 
Deed,  7,  8;  Notice,  1,  2,  8;  Atuntamibnto,  1. 

TRADE  MARKS. 

1.  Right  of  Pbopertt  in  a  Tbade  Mabk. —  The  right  of  property  In  a  trade 

mark  is  recognized  by  the  common  law,  and  does  not  in  any  manner  depend 
for  its  inceptive  existence  or  support  upon  statutory  law,  although  its 
exercise  may  be  limited  or  controlled  by  statute.    Derringer  v.  Plate,  292. 

2.  Property  in  Trade  Mark  not  limited  bt  Territorial  Bounds. —  The  right 

of  property  In  a  trade  mark  is  not  limited  in  Its  enjoyment  by  territorial 
bounds,  but  may  be  asserted  and  maintained  wherever  the  common  law 
affords  remedies  for  wrongs,  subject  only  to  such  statutory  regulations  as 
may  properly  be  made  concerning  the  use  and  enjoyment  of  other  property. 
Id. 
8.  Statute  aw  1868  concebnino  Tbadb  Kabks. —  The  statute  of  1863  concern- 
ing trade  marks  does  not  take  away  the  common  law  remedy  for  the  protee- 
tion  of  the  same  from  those  who  do  not  register  their  trade  mark  according 
to  the  provisions  of  tJia  AcL    Id, 
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1.  Amending  Tbanscript  in  Suprbmb  Coubt. —  The      i 

a  document  to  be  Inserted  In  or  stricken  from 
perfect  It,  but  It  cannot  vary  or  amend  the  docn      i 
man,  460. 

2.  Copy  of  Plbadings  in  Transcbift. —  If  Lue  Com 

on  the  ground  that  the  evidence  is  InsufBclent  to 
alleged,  and  an  appeal  Is  taken  from  the  order, 
an  authenticated  copy  of  the  pleadings,  or  an      ; 
contents.     McQuade  T.  Whaley,  612. 
8.  Statement  op  Issues  made  by  thb  Pleadinqs. — .     i 
of  the  pleadings  made  by  appellant's  counsel,  ai 
but  not  agreed  to  by  the  opposite  attorney,  or  li     i 
ment,  constitutes  no  part  of  the  record.    Id, 

See    SUPBEME    COOBT,    1. 

TREASURER  OF  STATB. 

1.  Tbansfbb  or  Monet  by  Tbeasubeb  of  State. —  Tl 
not,  prior  to  January  let,  1865,  transfer  to  the     I 
in  the  fund  created  by  the  Act  of  April  4th,  186' 
lands  for  the  relief  of  the  volunteers  of  this  St    ( 
of  the  United  States.     People  v.  Pacheco,  210. 

TREASURY   NOTES. 

1.  Tbbasuby  Notes  equal  to  Gold  Coin  in  Law. —  ] 

dollar  in  United  States  treasury  notes  made  a  I    : 
debts,  is  equal  to  and  therefore  the  equivalent 
Bee^e  ▼.  Steames,  278. 

See  CoNTBACT,  2,  8. 

TRIAU 
Bee  JuBiSDicnoN,  1 ;  Pbactice,  6 ;  Bond,  2 ;     i 

TRUST. 

L  Hub  bbtains  an  Assignable  Intbbbst  in  Land  i 
AT  his  own  Sale. —  If  the  administrator  of  an  es  ; 
belonging  to  the  estate,  under  an  order  of  the  I 
him,  and  at  the  sale  becomes  the  purchaser  thr*  : 
takes  and  holds  the  legal  title  in  trust  for  the   ! 
wards  conveys  it  to  him,  the  heir  retains  such  ai 
land  as  is  assignable,  and  the  assignee  may  malm  i 
administrator  to  enforce  a  trust.     Boyd  ▼.  Blanh  i 

2.  Adhinistbatob  Buying  at  his  own  Sale  is  Tb 

administrator   becomes   a   purchaser,    through   an<  I 
the  estate  sold  by  him  under  an  order  of  the  Probi ' 
the   equitable   title,   and  his  deed  conveys  such 
legal  title  is  vested  in  the  administrator  who  holdi 

8.  Same. —  In  such  case  the  deed  of  the  heir  conveys  1 1 
deed  is  evidence  of  his  Intention  to  disaffirm  the  s  i 

4.  Not  Nscbssaby  fob  Cestui  Que  Trust  to  Disaffii 
OF  Tbust  Estate. —  Where  an  administrator  at  1 
purchaser  through  another  person  of  land  of  the 
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reasons  for  holding  that  the  relation  of  tmstee  and  oeaiui  qve  fnwt  la  not 
by  the  fact  of  the  sale  shifted  from  the  land  to  the  proceeds  of  the  sale, 
hut  that  the  administrator  remains  a  trustee  aa  to  the  land  ontil  the  heir 
affirms  the  sale.  Id, 
6.  PUBCHASB  BT  ADMINI8TBATOS  AT  HIS  OWN  Salb  MOT  VOID. —  If  an  adminis- 
trator at  his  own  sale,  made  under  an  order  of  the  Probate  Court,  bujs  tbe 
land  of  the  estate  through  another  person,  the  s&Ie  is  not  void,  but  only 
voidable  at  the  election  of  the  heirs  or  other  persons  interested  in  the  estate, 
who  may  baye  the  sale  set  aside  and  the  adminiatrator  declared  a  trustee. 
Id. 

TRU8TEB. 

1.  REiMBiTBSBmnT  OF  Adtancbs  madb  BT  ONB  AcnNG  AB  Tbustbb. —  Where  one 

supposed  he  had  acquired  the  legal  title  to  land  in  trust  for  certain  devisees 
under  a  will,  and  under  that  belief,  in  discharge  of  his  supposed  trust,  paid 
off  encumbrances  existing  on  the  land,  and  expended  money  necessary  for  its 
preservation,  held,  that  he  was  entitled  to  be  reimbursed  what  he  had  so 
paid,  with  interest,  notwithstanding  he  had  not  in  fact  acquired  the  legal 
title  to  the  land.    MorrUon  ▼.  Botoman,  837. 

2.  Tbbmination  or  Relation  of  Tbustkb, —  Where  one  has  received  property 

or  money  in  trust  to  hold  for  the  security  of  sureties  on  a  recognizance,  a 
release  by  the  sureties  of  all  claim  on  the  property  and  a  demand  on  the 
bailee  terminates  the  trust,  and  it  then  becomes  his  duty  to  return  the  prop- 
erty to  the  bailor.    Bkidmore  v.  Taylor,  619. 

See  Bquitt,  18,  14 ;  Subbtibs,  6,  6. 

TURNPIKE  COMPANY. 
Bee  C0BP0BATI0M8,  2,  4. 

UNDERTAKING. 

1.  Acnoir  on  Undbbtakino  to  btat  Wbit  of  Rbbtitittion  pbnding  ak  Apfbau 

—  In  an  action  on  an  undertaking  executed  by  and  on  behalf  of  the  de- 
fendants in  a  Judgment  In  ejectment,  conditioned  to  pay  the  value  of  the  use 
and  occupation  of  the  premises  pending  the  appeal,  an  answer  setting  up 
that  pending  the  appeal  the  plaintiff  conveyed  a  part  of  the  premises  to  one 
or  more  of  the  defendants  in  the  Judgment,  and  had  leased  portions  to  other 
parties,  does  not  state  facts  sufficient  to  constitute  a  defense.  De  Otutro  ▼. 
Clarke,  11. 

2.  lOBM. —  Such  answer  failing  to  show  when  the  conveyance  was  made,  it  will 

be  deemed  not  to  have  been  made  until  the  last  day  the  appeal  was  pending. 
Id. 

8.  IDKM. —  Such  answer  is  also  defective  in  not  stating  that  the  use  and  occu- 
pation of  the  portions  of  the  premises  conveyed  and  leased  was  of  any  value. 
Id, 

4.  BiOHT  of  Action  on  Undbbtakino  to  Stat  Wbit  of  Rbbtitution. — ^A  right 
of  action  on  an  undertaking  executed  to  stay  a  writ  of  restitution  pending 
an  appeal  from  a  Judgment  in  ejectment  accrues  upon  the  affirmance  of 
the  Judgment,  though  the  liability  of  the  obligors  may  continue  until  the 
appellants  deliver  possession  of  the  premises  recovered.    Id. 

B.  Rbcovbbt  on  Undbbtakino  to  stay  Wbit  of  Rbbtitution. —  The  plaintiff  in 
a  Judgment  in  ejectment  in  an  action  on  an  undertaking  to  stay  a  writ  of 
restitution  pending  an  appeal,  can  recover  the  value  of  the  use  of  whatever 
part  of  the  premises  the  defendants  occupied,  if  the  Judgment  Is  affirmed. 
Id. 

Bee  BuBBTiBB,  8;  Pabtibs  to  Actions,  8;  Bond,  1. 
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VACATING  DBFAULT. 
Bee  Dkfault,  1,  2. 

VENDOR  AND  VBNDBB. 
Bee  Bquitz,  6,  7,  8,  9,  10,  1 

VERDICT  OP  JUROR. 
1,  ATflDATXTS  OF  JDSOBS  TO  IMPEACH  THEXB  VERDICT. 

cannot  be  received  to  Impeach  their  verdict,  ex 
arrived  at  by  a  resort  to  the  determination  of  c 
257. 

VESSELS. 
Bee  Lien,  8.. 

VOTING. 
Bee  Cbiminal  Law»  2S. 

WARRANTY. 

1.  Warrantt  o»  Title. — ^A  covenant  of  the  grantor, 

the  land  sold  as  **  Indisputable  and  satisfactory/' 
l8  good  and  valid.     Winter  v.  Stock,  407. 

2.  Wabranty  of  title  in  a  Contract  to  Convey. —  "V^ 

In  writing  with  S.,  agreeing  to  convey  to  him  a     i 
contract  warranted  the   title   to  be   "  indisputable 
sale."     S.,  at  the  same  time,  let  W.  have  a  sum  of 
purchase.     Held,  that  If  the  title  was  good  and  va    ! 
back  the  money  from  S.    Id. 

WATER    RIGHTS. 

1.  Interest   in   Wateb   acquired   by   Appropriation.-    : 

acquired  by  one  who  locates  on  the  bank  of  a  stre; 
waters  of  the  same  for  machioery,  is  not  property  1 
the  right  to  the  momentum  of  its  fall  at  the  poiD 
flow  of  the  water  In  Its  natural  course  above.     ]k 

2.  Effect  or  Sale  or  Water  in  a  Stream  on  Prior 

one   who  has   appropriated   a   part   of   the   water     i 
machinery  at  a  point  on  the  same,  makes  a  conve,   ; 
in   the  water  of  the  stream  to  one  who  has  a  d 
thereby  lose  his  prior  right  to  the  water  which  flc  ' 
as  against  one  who  appropriated  the  water  of  the    i 
his  appropriation,  but  before  his  sale.     Id. 
8.  Same. — A  person  who  has  built  a  mill  on  a  stream     i 
of  its  water  to  propel  machinery,  does  not  lose  his  ]  i 
has  claimed   the  water  below  him  for  mining  pur 
Interest  in  the  water  of  the  stream  to  be  used  In  a 

WILL. 

1.  Will  as  Evidence. — A  will  is  not  a  conveyance  with  i 

Act  concerning  conveyances,  which  can  be  read  In 
tlflcate  of  proof,  or  of  acknowledgment  by  a  Nota 
diner,  160. 

2.  Election  or  Wifb  to  take  under  her  Husband's  "V^ 

the  husband,  by  his  will,  undertakes  to  dispose  of 
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common  property,  ma  well  as  his  own,  to  her  and  others,  and  she  elects  to 
accept  the  benefits  intended  and  provided  for  her  by  the  will,  she  thereby 
becomes  divested  of  her  title  in  and  to  the  undlyided  half  of  the  common 
property,  provided  an  assertion  of  her  community  right  and  faiterest  would 
necessarily  defeat  the  objects  of  the  will.  Morrison  v.  Bowman,  837. 
t.  lOBM. —  If,  by  a  just  construction  of  the  will,  it  appears  that  the  testator  did 
not  intend  to  dispose  of  his  wife's  share  of  the  common  property,  her 
acceptance  of  a  bequest  or  devise  under  the  will  will  not  operate  as  an 
election  to  relinquish  her  right  to  one  half  of  the  common  property.    /A 

4.  ACCKFTANCB    OF    BBNBFITS    UNDBB    THB     WiLL    18    ▲    CONVIBMATIOM    OV     IT. 

Though  a  testator  has  not  the  power  to  dispose  of  the  property  of  another 
person  by  his  will,  still  if  he  undertakes  so  to  do,  and  such  person  accepts 
a  bequest  or  devise  under  the  will,  such  acceptance  is  a  confirmation  of  the 
testamentary  dispositions  of  the  testator.    Id. 
See  Common  Pbopbbtt,  S. 

WITNESS. 
1.  CB088  0KAMINATION  OF  A  WITNESS. —  It  is  not  Irrelevant  to  inquire  of  a 
witness  on  cross  examination,  for  the  purpose  of  impeaching  him,  whether 
he  has  not  on  a  former  occasion  given  a  dlfFerent  account  of  the  matter. 
People  V.  Robles,  421.- 

5.  Whbn  Ebbob  of  Coubt  Immatbbial. —  The  error  of  refusing  to  allow  a  wit- 

ness to  be  asked  on  cross  examination  whether  he  has  not  formerly  made 
different  statements  from  what  he  then  does,  is  not  cured  because  hia 
testimony  is  corroborated  by  other  witnesses.     Id. 

8.  Exclusion  of  Witnesses  dubino  a  Tkial. —  The  exclusion  of  the  witnesses 
on  the  part  of  the  prosecution,  on  -the  motion  of  the  defendant,  in  a  criminal 
action,  is  not  a  matter  of  absolute  right,  but  rests  In  the  discretion  of  the 
Court.    People  v.  Oamett,  622. 

4.  Impeachment  of  Witness. —  A  witness  cannot  be  Impeached  by  proof  that  he 
has  made  statements  out  of  Court  contrary  to  what  he  has  testified  to  on  the 
trial,  unless  the  witness  was  asked  as  to  the  statements  made  out  of  Court, 
and  the  time  when,  place  where,  and  person  to  whom  made.    Id. 

WRIT  OP  RESTITUTION. 
See  Shibiffs,  1,  2;  Bjbctmbnt,  8,  9;  Bvidbnce,  15,  16;  Umobbtakimq. 


ETJLES  OF  001 : 
As  Amended  at  the  July  1 


EULE   XXXIV, 


All  applications  to  this  Court  for  pei< 
date  must  be  noticed  for  the  first  day  oJ 
shall  require  the  respondent  to  serve  and 
the  time  hereinafter  specified,  and  notif;* 
answer  within  the  time  prescribed  tl 
heard  on  the  moving  papers  on  the  firsi 
Where  the  respondent  resides  in  the  Si 
Fifth,  Sixth,  Seventh,  Tenth,  Eleventh, 
or  Fifteenth  Judicial  District,  a  notii 
together  with  a  copy  of  the  affidavit  Ji 
which  the  application  will  be  based,  i; 
respondent  at  least  fifteen  days  before  tl 
term;  and  where  the  respondent  resides i 
District,  twenty  days  before  said  day. 
after  such  service,  the  said  notice,  affidi 
together  with  the  evidence  of  service, 
applicant  with  the  Clerk  of  this  Court, 
after  sendee  of  said  affidavit  and  notice, 
notice  of  fifteen  days  is  required,  and 
all  other  cases,  the  respondent  shall  file 
a  copy  thereof  on  the  applicant  or  his  al 

BXTLE   XXXV, 

When  the  application  is  for  an  altern; 
upon  which  the  application  is  made  fi 
Clerk  of  the  Court  before  the  issuing  o 
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of  the  same  shall  be  served  with  the  writ  The  writ  shall 
command  the  party  to  do  the  act  required  to  be  performed,  or 
show  cause  why  he  has  not  done  so  by  filing  his  answer  thereto 
within  the  time  to  be  specified  in  said  writ,  as  hereinafter  pro- 
vided, and  shall  notify  the  respondent  that  on  failure  so  to  do, 
the  application  for  the  peremptory  writ  will  be  heard  on  the 
papers  of  the  moving  party  on  the  first  day  of  the  next  suc- 
ceeding terra,  or  upon  such  day  in  term  as  may  be  appointed 
by  the  Court,  when  a  special  return  day  has  been  inserted  by 
order  of  the  Court.  If  the  respondent  resides  in  any  one  of 
the  Judicial  Districts  mentioned  by  their  respective  numbers 
in  Rule  Thirty-Four,  the  return  day  specified  in  the  writ  shall 
be  fifteen  days  after  service  of  a  copy  of  the  writ  and  aflSdavit 
aforesaid;  if  a  resident  of  any  other  Judicial  District,  twenty 
days;  or  if  the  Court,  by  order,  appoint  a  special  return  day, 
then  the  day  so  appointed.  Within  the  time  so  designated  for 
the  return  of  said  writ  the  respondent  shall  either  do  the  act 
required  to  be  performed,  or  file  with  the  Clerk  of  this  Court 
his  answer  to  the  writ  and  affidavit,  and  serve  a  copy  thereof 
on  the  applicant  for  said  writ. 

BTJIiE   Zlil. 

The  proof  of  service  of  notice  and  affidavits,  or  writ  and 
affidavits,  shall  be  the  same  as  the  proof  of  service  of  sum- 
mons in  civil  cases.  After  the  return  day  has  passed,  after 
filing  due  proof  of  service  of  notice  and  affidavits  in  an  appli- 
cation for  a  peremptory  mandate,  or  of  the  affidavits  and  alter- 
native writs,  when  the  alternative  writ  has  been  issued,  as 
provided  by  these  rules,  and  that  no  answer  has  been  served 
and  filed  as  herein  provided,  upon  application  of  the  moving 
party  the  Clerk  shall  place  the  cause  upon  the  calendar  for 
hearing  on  the  first  day  of  the  term,  or  such  other  day  as  may 
be  specially  appointed  by  the  Court,  upon  the  papers  of  the 
applicant,  and  the  application  shall  be  heard  upon  such  papers, 
unless  the  Court,  upon  motion  or  notice  and  affidavits,  shall 
relieve  the  respondent  from  his  default  and  permit  an  answer 
to  be  filed  on  the  groimd  of  mistake,  accident,  surprise,  or 
other  excusable  neglect. 
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m  CaL  11  IS.     DE  CASTRO  v.  CLARKE 

Pteading  must  b^  taken  most  strongly  a^ain^t  t 
Ciletl  in  70  Am.  Dec.  73^^  not**,  to  th*?  ftunie  po 

Lingle,  143  Cal.  3flfi,  no^ed  under  ftreen  v.  Covilltiu 

I>ec.  725, 

Eject  meat — Writ  of  Restitution.— Liability  u 
appejil  iicrrues  upon  iiflFlrnian<^  of  juilju:ineul,  altho 
titiue  uiitU  app4!iknt  deUvert<s   poM.s^.si^tion  of  prfin 

Cited  in  Clark  v,  Smitli,  6G  Cat.  ft4ti,  in  aflirir 
fiputinj?  opinion* 

Genera]  Citatioa—Ganceart  v,  Henry,  OS  CaL  2^ 

2fl  Oil.  IR-in.     HOPPER  V.  JOKES. 

Mortage. — Abjsohitf  deed  may  bt»  shown  by  pa  • 
liut  a  clear  case  should  be  made  out,  p.  11K 

V\HhI  J^artJ   V.   Dixon,  33  C41L  332,  to  thy   pol 
in  m\m\sn'\b]e  for  sneb  purpoat*;   Holmes  v.  Warr« 
there   Wiu*  coutroversy   a»  to   whether  d^ed  iilxsoli  I 
tiff  el  aims  title,  wafl  intended  a&  mortgage,  evidt*  1 
^peeipt^  for  purdinKe  money  and  eon  tract   for  ua  i 
Hairiilton,  Hri  (^il.   (WK);   Jaekjion    v.   Ujdfje,  a«  C:   I 
V,    Lyons,  ;17    Cal.   +."i4.     Approver!   in   lJan*^eart 
So,  abo»  in  Winston  v.  Bnrnell,  44  Kan*  370,  8.  < 
ilii^c^osj^iiii;   the  j]uesitkin  of   what   i**   meant   by  *' 
lory"   proof,  etc.;    Kwin^  v*   Keith,   lii   Utah,  31 
auflieient  to   prove   iiiort^age.   and   that   cert«in   t    • 
rejeeted.     Cited  in  50  Am.  l>ec,  ItHS,  note. 

2fi  CftI   in  47.    BOYD  V,  BLAKKMAIT.    87  Am 

AdministiatoT    piirehaHiup    iit    his    own    sale   t    • 
other  is  chargeable  aa  trustee  for  heirsj,  pp*  31, 
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Cited  in  Gray  v.  Quicksilver  Min.  Ck).,  68  Fed.  Rep.  682,  to  the  same 
effect.     See  notes,  78  Am.  St.  Rep.  190,  and  12  Am.  Dec.  85. 

Same. — Such  purchase  is  not  void,  but  voidable  at  election  of  heirs, 
pp.  33,  41. 

Cited  in  San  Diego  v.  S.  D.  etc.  R.  R.  Co.,  44  Cal.  114,  but  holding 
that  a  trustee's  act  of  bargaining  in  relation  to  trust  property  is  un- 
warrantable; Guerrero  v.  Ballerino,  48  Cal.  121,  in  affirmance;  Golson 
V.  Dunlap,  73  Cal.  159,  applying  the  principle  to  a  purchase  by  a  trustee; 
Jones  v.  Hanna,  81  Cal.  516,  519,  520,  523,  in  dissenting  opinion,  where 
it  is  said,  after  discussion  of  the  point,  that  the  prevailing  opinion  in 
that  case  overrules  the  principal  case.  But  in  Burris  v.  Kennedy,  108 
Cal.  341,  342,  343,  the  principal  case  is  ieclared  never  to  have  been 
overruled  or  modified,  and  that  the  statement,  in  the  preceding  citation, 
to  that  effect  is  erroneous,  and  said  ease  is  explained  and  distinguished; 
White  V.  laelin,  26  Minn.  490;  Furth  v.  Wyatt,  17  Nev.  183;  Murchison 
V.  White,  54  Tex.  85;  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  164:  S.  C. 
57  Am.  St.  Rep.  904;  and  Gray  v.  Quicksilver  M.  Co.,  68  Fed.  Rep.  682, 
all  in  affirmance.  Cited  in  9  Am.  Dec.  246,  note;  12  Am.  Dec.  86,  note; 
16  Am.  Dec.  616,  note,  and  90  Am.  Dec.  210,  note,  to  the  same  point. 

Order  of  Sale  of  probate  court  which  has  acquired  jurisdiction  can- 
not be  collaterally  attacked,  pp.  41-43. 

Cited  in  61  Am.  Dec.  622,  note,  to  the  same  point. 

Equity. — Ignorance  is  not  a  ground  of  relief  unless  person  against 
whom  relief  is  sought  is  relied  on  and  has  misrepresented  facts,  p.  43. 

Cited  in  Royce  v.  Hampton,  16  Nev.  34,  approving  the  principle.  Cited, 
also,  in  29  Am.  St.  Rep.  869,  note. 

Statute  of  Limitations  applies  alike  to  actions  in  law  and  equity, 
pp.  34,  46. 

Cited  in  Duff  v.  Duff,  71  Cal.  529,  530,  but  referred  to  only  generally 
as  supporting  the  principle;  Castro  v.  Geil,  110  Cal.  296;  52  Am.  St. 
Rep.  87,  in  substantial  affirmance;  Hale  v.  Coffin,  120  Fed.  474,  where 
right  to  enforce  stockholder's  statutory  liability  is  barred  at  law,  equity 
will  apply  same  limitation;  Humphrey  v.  Carpenter,  39  Minn.  166,  to 
the  same  effect;  in  Ciise  of  Brodenck's  Will,  21  WalK  518,  with  ap- 
proval; also  in  12  Am.  Dec.  369.  note. 

Statute  of  Limitations. — Three  year  period  applies  in  action  based 
on  fraud,  p.  44. 

Distinguished  in  Murphy  v.  Crowley,  140  Cal.  147,  holding  five  year 
period  applicable  in  action  based  on  fraud,  under  facts  stated;  Larsen 
V.  Utah  Loan  etc.  Co.,  23  Utah,  458,  applying  rule  in  action  against 
bank  for  fraud  in  loaning  special  deposit  without  security. 

Pleading — Fraud. — When  fraud  alleged  was  more  than  three  years 
before  suit  complaint  must  aver  discovery  within  three  years,  p.  44. 
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Cited,  Castro  y.  Geil,  110  Cal.  295;  S.  C.  52  An 
ance;  Goodnow  v.  Parker,  112  Cal.  446,  to  the 
Whittenhall,  15  Kan.  582,  with  approval ;  McMill 
621,  to  the  point  that  it  is  not  necessary  to  nega 
are  matters  of  defense;  Zieverink  v.  Kemper, 
same  point  as  the  principal  case;  and  Danneme 
Rep.  102;  S.  C.  8  Sawy.  58,  in  affirmance.  Cii 
95  Am.  Dec.  98,  161,  note;  and  1  Am.  St.  Rep.  7 

Fraud. — Limitation  of  three  years  does  not  I 
facts  sufficient  to  put  on  inquiry  a  person  of  o 
prudence,  pp.  44,  47. 

Cited  in  Currey  v.  Allen,  34  Cal.  258;  Parker 
S.  C.  59  Am.  Rep.  841;  Zieverink  v.  Kemper,  50 
v.  Bearden,  50  Tex.  127;  and  Morgan  v.  Morgai 
with  approval  of  the  doctrine.  Cited  to  ruling 
Rep.  47,  note. 

29  Cal.  47-72.     HAGER  ▼.  SHINDLER. 

Jurisdiction. — Equity  will  annul  and  remove 
though  the  complainant  be  not  in  possession,  p] 

Cited  in  Ferris  v.  Irving,  28  Cal.  649,  in  af 
Lynch,  29  Cal.  190,  with  approval;  Marshall  \ 
but  only  in  connection  with  the  fact  that  a  cert 
was  a  cloud  on  title,  but  the  record  did  not  s 
volved;  Arrington  v.  Liscom,  34  Cal.  389,  S.  C.  i 
ing  the  principle;  Lick  v.  Ray,  43  Cal.  88,  follow 
v.  Friedman,  49  Cal.  284,  where  the  jurisdicti< 
certain  proceedings  in  the  probate  court  was  aff! 
of  the  principle;  in  Archbishop  of  S.  F.  v.  Shipn 
in  conflict  with  the  ruling  there,  that  a  court  o 
join  a  foreclosure  sale  as  a  cloud  on  title;  Ju( 
607,  510,  where  it  was  declared  that  if  a  certain 
to  hinder  and  delay  a  creditor  it  was  a  cloud  oi 
removed;  and  in  Stock  Growers*  Bank  v.  Ne^ 
affirmance.  So,  also,  in  Grove  v.  .Jennings,  46  K 
C.  P.  R.  R.  Co.,  2  Sawy.  514;  and  In  re  Beadle, 
Wagner  v.  I^w,  3  Wash.  St.  507,  510,  511;  S. 
64,  65,  holding  that  a  judgment  creditor  who  is  1 
may  maintain  an  action  to  set  aside  a  frauduL 
quiet  title  to  the  land;  In  re  Estes,  3  Fed.  Rep. 
464,  to  the  same  point  as  the  principal  case,  bui 
related  to  the  lien  of  a  judgment  where  a  frai 
to  creditors,  was  made;  and  Northern  P.  R.  Co.  i 
230,  where  the  principle  was  approved  in  discus 
a  bill  for  equitable  relief  against  an  invalid  pi 
rable.    Cited  to  ruling  stated,  in  56  Am.  Dec.  3t' 
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Equity  will  Interfere  where  it  doei  not  appear  that  legal  remedy 
is  adequate  and  complete,  p.  55. 

Cited  in  Hills  v.  Sherwood,  48  Cal.  392,  in  affirmance;  Aveline  v. 
Ridenbaugh,  2  Idaho,  160,  in  dissenting  opinion  to  the  same  general 
point;  and  in  56  Am.  Dec.  356,  note,  to  the  ruling  stated. 

Cloud  on  Title. — Right  of  action  by  purchaser  at  sherifTs  sale  does 
not  depend  on  execution  returned  nulla  bona,  p  56. 

Cited  in  90  Am.  Dec.  289,  note,  to  the  same  point  in  connection  with 
"creditors*  bills  and  proceedings  in  equity  in  aid  of  executions — 1.  Pre- 
requisites to  creditors*  suits.'* 

Same. — Purchaser  at  sheriff*s  sale  who  files  a  bill  to  set  aside  a 
fraudulent  deed  of  the  judgment  debtor  need  not  aver  his  insolvency, 
pp.  58-60. 

Cited  in  First  Nat.  Bank  v.  Maxwell,  123  Cal.  372,  69  Am.  St.  Rep. 
72,  holding  intent  to  defraud  established;  Banning  v.  Purinton,  105 
Iowa,  645,  holding  finding  as  to  grantor's  insolvency  not  necessary  in 
such  action;  Bull  v.  Ford,  66  Cal.  178,  holding  that  an  allegation  that 
the  conveyance  was  made  "with  intent  to  hinder,  delay,  and  defraud*' 
the  creditor  Was  sufficient  in  the  absence  of  a  special  demurrer;  Judson 
V.  Lyford,  84  Cal.  508,  with  approval.  So,  also,  in  Bull  v.  Bray,  89  Cal. 
300;  Ogden  State  Bank  v.  Barker,  12  Utah,  24,  holding  that  insolvency 
need  not  be  expressly  alleged  where  the  fact  is  apparent  from  the 
whole  bill;  Wilson  v.  Spear,  68  Vt.  148,  holding  that  the  condition  of 
his  estate  is  immaterial  where  the  grantor  has  conveyed  to  defraud 
creditors;  79  Am.  Dec.  218,  note;  and  90  Am.  Dec.  289,  extended  note, 
fully  discussing  the  question  of  prerequisites  to  creditors*  suits. 

Limitation  of  Action  for  relief  on  the  ground  of  fraud  does  not  apply 
where  gravamen  is  a  cloud  on  title,  p.  60 

Cited  in  Chalmers  v.  Sheehy,  132  Cal.  462,  84  Am.  St.  Rep.  64,  on 
point  that  statute  does  not  begin  to  run  against  execution  purchaser's 
right  to  set  aside  prior  transfer  until  issuance  of  sherifi'^s  deed  to  him; 
Stewart  v.  Thompson,  32  Cal.  263,  in  affirmance,  even  though  the  con- 
veyance is  asked  to  be  set  aside  because  made  to  defraud  creditors; 
GoodenDw  v.  Parker,  112  Cal.  145,  in  affirmance  of  the  rule,  but  the  caae 
there  was  held,  however,  to  be  governed  by  section  318  of  the  Code  of 
Civil  Procedure,  and  not  by  section  338,  subdivision  4,  of  the  Code  of 
Civil  Procedure;  Jackson  v.  Holbrook,  36  Minn.  504;  S.  C.  1  Am.  St.  Rep. 
691,  quoting  from  the  principal  case  on  this  point;  Wagner  v.  Law,  S 
Wash.  St.  613,  517;  S.  C.  28  Am.  St.  Rep.  70,  with  approval;  and  Mor- 
gan V.  Morgan,  10  Wash.  St.  107,  distinguishing  the  principal  case,  but 
holding  that  the  action  there  being  one  to  set  aside  a  deed  of  community 
land  fraudulently  obtained,  was  within  the  three  years*  limitatioo 
statute. 

Attorney  at  Law  may  testify  to  client's  communications  not  con- 
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fidentially  made,  or  to  information  foreign  to  matter  of  employment 
or  respecting  foregone  employment,  pp.  61,  69,  70,  72. 

Cited,  Sharon  v.  Sharon,  79  Cal.  678,  where  the  question  is  fully  con- 
sidered as  to  what  communications  are  confidential;  State  ex  rel.  v. 
Gleason,  19  Greg.  162,  where  certain  communications  were  admitted 
as  not  privileged;  Koerber  v.  Somers,  108  Wis.  504,  506,  admitting  evi- 
dence df  attorney  as  to  settlem<»nt  made  by  him  under  client's  author- 
ity ;  State  v.  Snowden,  23  Utah,  326,  protection  given  to  privileged 
communioations  applies  to  conversations  with  an  attorney  in  nego- 
tiating to  employ  him. 

General  Citation.— Water  Works  v.  San  Francisco,  82  Cal.  321,  S.  C. 
16  Am.  St.  Rep.  134,  in  dissenting  opinion,  to  the  point  that  it  is  not  suffi- 
cient to  aver  fraud  in  general  terms,  but  the  facts  must  be  alleged; 
Preston-Parton  Mill  Co.  v.  Dexter,  22  Wash.  240. 

29  Cal.  72-75.     HOWEv.  INDEPENDENCE  CO. 

Default. — Order  Vacating  Judgment  so  entered  will  not  be  disturbed 
on  appeal  except  for  gross  abuse  of  discretion,  p.  74. 

Cited,  Bailey  v.  Taaffe,  29  Cal.  424,  to  the  same  point  and  explain- 
ing the  meaning  of  the  word  "discretion";  Chamberlain  v.  Co.  of  DeL 
Norte,  77  Cal.  151,  in  affirmance.  So,  also,  in  Buell  v.  Emerich,  85  Cal. 
117;  Enrght  v.  Grant,  5  Utah,  344,  and  58  Am.  Dec.  394,  extended  note 
on  subject. 

Coats  on  Vacating  Judgment  by  default  should  be  required  to  be  paid 
as  a  condition  precedent,  p.  74. 

Cited  in  Bailey  v.  Taaffe,  29  Cal.  427;  Leet  v.  Grants,  36  Cal.  289; 
Heermanr  v.  Sawyer,  48  Cal.  563;  and  Erpenbach  v.  Chicago  etc.  Ry. 
Co.,  8  S.  Dak.  578,  all  in  affirmance. 

General  Citation. — Master  v.  Indiana  Car  etc.  Co.,  25  Ind.  App.  181. 

29  Cal.  75-96.    EMERY  ▼.  BlSADFORD. 

Street  Assessments  under  act  of  1862  for  improvement  of  streets  in 
San  Francisco  are  constitutional,  p.  82. 

Cited  in  Walsh  v.  Matthews,  29  Cal.  124,  in  affirmance;  Chambers 
v.  Satterlee,  40  Cal.  514,  expressly  approving  the  ruling.  So,  also,  in 
Mahon<»y  v.  Braverman,  54  Cal.  568;  Jennings  v.  Le  Breton,  80  Cal.  15, 
as  having  been  repeatedly  affirmed;  Sims  v.  Hines,  121  Ind.  537,  to 
the  point  that  the  legislature  has  power  to  declare  what  questions  shall 
be  tried  on  appeal  from  judgments  as  to  street  assessments  or  to  de- 
clare that  there  shall  be  no  appeal;  and  State  ex  rel.  v.  Dodge  Co., 
8  Neb.  130,  S.  C.  30  Am.  Rep.  823,  to  the  same  point  in  connection  with 
the  construction  of  a  constitutional  provision  for  a  delegation  of  power 
to  assess  for  local  improvements. 

Assessments. — Superintendent   of   streets   is   agent  of  city   for   con- 


work  for  the  city,  p.  83. 

Cited  in  Taylor  v.  Palmer,  ,31  Cal.  248,  to  a  like  point  in  discussion 
of  the  assignability  of  a  contract  to  do  street  work;  Beaudry  v.  Valdez, 
32  Cal.  279,  to  the  same  point;  and  Chance  v.  City  of  Portland,  26 
Oreg.  293,  to  the  same  eflFect. 

Street  Work. — ^Acceptance  by  superintendent  is  conclusive  that  the 
work  was  done  according  to  contract  and  in  accordance  with  the  ordi- 
nance, pp.  83,  87. 

Cited  in  Cochran  v.  Collins,  29  Cal.  130,  in  affirmance;  Chambers  v. 
Satt^rlee,  40  Cal.  520,  to  the  same  point;  Chance  v.  City  of  Portland, 
26  Oreg.  293,  to  the  point  that  such  acceptance  is  conclusive;  Berwind 
V.  Galveston  etc.  Co.,  20  Tex.  Civ.  App.  429,  but  holding  rule  aliter  in 
case  of  total  failure  to  perform  work  specified. 

Street  Assessment  is  a  Tax,  p.  84. 

Cited  in  Beaudry  v.  Valdez,  32  Cal.  279,  in  affirmance;  Santa  Barbara 
V.  Stearns,  51  Cal.  501,  to  the  point  that  a  license  fee  is  a  tax  as  em- 
ployed in  section  838  of  the  Code  of  Civil  Procedure,  and  section  6, 
article  6,  of  the  constitution,  but  not  a  tax  under  section  13,  article  II, 
of  the  constitution;  and  in  State  v.  French,  17  Mont.  59,  to  the  same 
point  as  the  last  citation  and  quoting  therefrom. 

Same. — Lot  owner  is  liable  on  this  principle  and  not  on  the  theory 
of  a  contract  with  the  street  contractor,  pp.  84-87. 

Cited  in  Hendrick  v.  Crowley,  31  Cal.  474,  in  affirmance;  Nolan  v. 
Reese,  32  Cal.  485,  quoting  at  length  from  the  principal  case  with  ap- 
proval; Meuser  v.  Risdon,  36  Cal.  244,  in  affirmance  as  having  been 
repeatedly  so  held.  So,  also,  in  Himmelmann  v.  Spanagel,  39  Cal.  392; 
Chambers  v.  Satterlee,  40  Cal.  526;  Heft  v.  Payne,  97  Cal.  110;  and  in 
Santa  Cruz  R.  P.  Co.  v.  Bowie,  104  Cal.  288,  the  doctrine  is  approved. 

Assessments. — Acts  of  supervisors  on  appeal,  although  of  a  judicial 
nature,  are  duties  of  a  mixed  character  always  imposed  upon  executive 
and  legislative  officers  of  a  local  government,  p.  85. 

Cited  in  Sullivan  v.  Gage,  145  Cal.  767,  refusing  mandamus  to  compel 
state  board  of  examiners  to  audit  claim  for  fees  of  attorney  for  re- 
ceiver of  corporation  erroneously  allowed  by  court  in  suit  by  state  to 
dissolve  corporation  where  board  had  rejected  claim;  People  v.  Provines, 
34  Cal.  541,  but  only  generally  in  discussion  of  the  difficulty  of  deter- 
mining whether  certain  powers  and  duties  belong  to  the  legislative, 
executive,  or  judicial  departments;  Belser  v.  Hoffschneider,  104  Cal. 
460,  where  it  is  declared  that  "under  the  decisions  of  this  court  the 
action  of  the  city  council  in  the  matter  of  appeal  was  clearly  judicial." 

Assessments. — Remedy  for  wrong  decision  of  street  superintendent 
in  accepting  work  is  by  appeal  to  supervisors,  pp.  85-88. 

Cited  in  Cochran  v.  Collins,  29  Cal.   131;  and  Taylor  v.  Palmer,  31 
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Cal.  256,  both  in  affirmance;   Beaudry  v.  Val( 
that  any  irregularity  in  the  demand  for  the  a 
is  waived  by  a  failure  to  appeal;  Smith  v.  Co 
affirmance;  'Dougherty  v.  Hitchcock,  36  Cal. 
contract  was  unauthorized  the  defect  is  not  ci  i 
because  the  mischief  was  past  remedy  when  tl  ! 
Shejiard   v.  McNeil,  38  Cal.  75,  in  affirmance; 
40  Cal.  520,  also  so  holding;  Himmelmann  v.  B 
approval;  Jennings  v.  Le  Breton,  80  Cal.  11,    i 
should  be  taken  or  objections  are  waived;  Fan 
188.  in  affirmance;  Heft  v.  Payne,  97  Cal.  110, 
Ogden  City  v.  Armstrong,  168  U.  S.  239,  holdin, ; 
assessments  the  statutory  remedy  is  exclusivi 
leaves  open  jurisdictional  questions,  a  determi  i 
by  an  administrative  board  does  not  preclude 
resorting  to  judicial  remedies.    Cited  in  53  An , 
on  the  subject. 

Assessments. — Contractor  is  entitled  to  lieu 
judgment  against  owner  of  lot  to  amount  of  a  i 
on  street  in  front  thereof,  pp.  88.  89. 

Cited  in  Walsh  v.  Matthews,  29  Cal.  123,  v 
Palmer,  31  Cal.  250,  as  so  deciding,  but  whethei 
respect  constitutional  was  not  considered,  an 
that  the  owner  cannot  be  held  liable  beyond 
City  of  St.  Louis  v.  Allen,  53  Mo.  53,  to  the 
length  from  the  last  citation;  Hammett  v.  Phi 
to  the  point  as  to  personal  judgment.  See  fi 
Cal.  543;  Warren  v.  Hopkins,  110  Cal.  506;  1 
656;  Ryan  v.  Altschul,  103  Cal.  174;  Wilcox. 
Obispo,  101  Cal.  508;  Himmelmann  v.  Steiner, 
V.  Hastings,  36  Cal.  292. 

29  Cal.  101-104.    ESTATE  OF  ORR. 

Homestead  on  death  of  husband  or  wife  vei 
104. 

Cited  in  Estate  of  Isaacs,  30  Cal.  113,  to  tli 
in  Schadt  v.  Heppe,  45  Cal.  437;  and  Durland  '; 

Homestead,  When  Set  Apart  by  probate  coi 
part  of  assets  of  estate,  pp.  103,  104. 

Cited  in  matter  of  Estate  of  Wixon,  35  Cal. 
So,  also,  in  affirmance  in  Rich  v.  Tubbs,  41  C 
54  Cal.  228;  Estate  of  Burton,  63  Cal.  38;  and 
210;  S.  C.  13  Am:  St.  Rep.  117. 

Homestead. — Survivor  or  survivors  take  su 
existing  at  death  of  husband,  but  free  from  al  I 


29  Cal.  104-119  Notes  on  California  Reports.  1450 

Cited  in  Brown  v.  Orr,  29  Cal.  122,  in  connection  with  the  right  to 
have  a  mortgage  foreclosed;  Schadt  v.  Heppe,  45  Cal.  437,  in  affirmance; 
and  in  Durland  v.  Seller,  27  Neb.  37,  to  the  same  effect. 

Mortgage. — ^District  court  has  jurisdiction  to  enforce  mortgage  lien 
on  homestead,  p.  104. 

Cited  in  Rich  v.  Tubbs,  41  Cal.  36,  but  only  generally  to  this  point; 
Verdier  v.  Bigne,  16  Oreg.  210,  to  the  same  effect;  and  cited  to  ruling 
stated  in  81  Am.  Dec.  146,  note. 

29  Cal.  104-111.    SEALE  ▼.  FORD. 

Mexican  Grant. — Confirmed  survey  of  confirmed  grant  has  effect  and 
validity  of  patent,  pp.  106,  107. 

Cited  and  affirmed  in  O'Connell  v.  Dougherty,  32  Cal.  462;  Merrill  v. 
Chapman,  34  Cal.  253;  Morrill  v.  Chapman,  35  Cal.  88,  both  these  last 
citations  also  holding  that  such  survey  takes  effect  by  relation  to  the 
date  of  filing  the  petition  and  will  prevail  over  a  subsequent  patent; 
Bernal  v.  Lynch,  36  Cal.  145,  holding  the  same  as  the  principal  case; 
Yates  V.  Smith,  38  Cal.  65,  in  dissenting  opinion,  to  the  same  point; 
Miller  v.  Dale,  44  Cal.  575,  where  the  language  of  the  court  implies 
a  doubt  as  to  the  rule;  Younger  v.  Pagles,  60  Cal.  524,  in  dissenting 
opinion,  to  the  same  effect  as  the  principal  case,  but  in  the  citing  case 
there  was  no  final  confirmation;  Phelan  v.  Poyoreno,  74  Cal.  452,  but 
only  generally  to  thy  point  that  the  holders  of  perfect  grants  could 
present  for  confirmation  but  were  not  bound  to  do  so;  and  Le  Roy  v. 
Carroll,  3  Sawy.  68,  in  affirmance. 

Jurisdiction. — Causes  transferred  under  amended  constitution  to  new 
courts  could  be  taken  up  at  that  stage  of  proceeding  reached  at  time 
of  transfer,  pp.  109,  110. 

Cited  in  Smith  v.  Tosini,  1  S.  Dak.  637,  quoting  with  approval  and 
holding  to  the  same  effect. 

29  Cal.  112-119.    SAN  FRANCISCO  AND  S.  J.  R.  R.  CO.  ▼.  MAHONST. 

Appeal  lies  in  proceedings  to  condemn  lands  to  the  use  of  a  corpora- 
tion, p.  115. 

Cited  in  Appeal  of  Houghton,  42  Cal.  68,  as  supporting  the  point  that 
the  supreme  court  entertains  jurisdiction  of  special  cases  both  where 
the  statute  provides  for  appeal  and  where  it  does  not. 

Eminent  Domain. — Owner  is  entitled  to  compensation  when  land  is 
"taken,"  pp.  116-118. 

Cited  in  note,  73  Am.  Dec.  584,  as  citing  on  this  point  Bensley  t. 
Mountain  Lake  W.  Co.,  13  Cal.  306;  S.  C.  73  Am.  Dec.  575. 

Eminent  Domain. — Commissioners  should  ascertain  value  of  land,  and 
have  no  power  to  make  apportionment  nor  determine  title,  p.  118. 
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Cited  in  San  Diego  etc.  Co.  v.  Neale,  78  Cal.  72,  as  so  deciding,  but 
noting  the  change  in  that  the  court  or  jury  determined  the  compensa- 
tion, but  holding  that  the  question  of  value  is  still  distinct  from  that 
of  ownership. 

General  Citation.— Fox  v.  W.  P.  R,  R.  Co.,  31  Cal.  548,  as  relied  on 
by  counsel  but  the  court  said  ''the  point  here  made  was  not  made  in 
that  case  and  was  not  considered." 

29  Cal.  120  122.    BROWN  ▼.  ORR. 

Note  of  Married  Woman  executed  jointly  with  her  husband  is  the 
husband's  note,  and  there  can  be  no  personal  judgment  thereon  against 
her,  pp.  121,  122. 

Cited  in  Althof  v.  Conheim,'  38  Cal.  233;  S.  C.  99  Am.  Dec.  364,  where 
the  principle  was  affirmed  in  a  case  where  a  married  woman  borrowed 
money:  Kantrowitz  v.  Prather,  31  Ind.  103;  S.  C.  99  Am.  Dec.  696,  to 
the  same  point  and  holding  that  a  married  woman's  separate  property 
cannot  be  bound  upon  her  contract  unless  her  intent  to  deal  with  and 
bind  the  property  clearly  appears;  and  Vantilburg  v.  Black,  3  Mont. 
464,  holding  that  a  judgment  on  a  married  woman's  note  was  erroneous 
and  not  void,  and  considering  the  defense  of  coverture.  Cited  in  85 
Am.  Dec.  145,  note. 

Mortgage  may  be  foreclosed  against  estate  of  deceased,  p.  122. 
Cited  in  81  Am.  Dec.  146,  note,  to  the  same  point. 

General  Citations. — Davanay  v.  EggenhoiT,  43  Cal.  397,  holding  that 
if  an  unverified  complaint  on  a  note  sets  out  a  copy  and  avers  that  it 
has  not  been  paid  a  general  denial  only  puts  in  issue  the  fact  of  pay- 
ment; Wetmore  v.  San  Francisco,  44  Cal.  300,  holding  that  under  a 
general  denial  payment  may  be  proved;  and  Maudlin  v.  Ball,  5  Mont. 
99,  as  to  the  effect  of  a  general  denial  and  purporting  to  quote  from 
the  principal  case,  but  this  is  error,  as  the  quotation  is  in  fact  from 
Davanay  v.  Eggenhoff,  43  Cal.  397. 

29  Cal.  123-124.    WALSH  ▼.  MATTHEWS. 

Assessments. — Acceptance  of  street  superintendent  is  conclusive  as 
against  introduction  of  evidence  that  work  was  not  done  according  to 
contract,  p.  124,  by  reference  to  Emory  v.  Bradford,  29  Cal.  75. 

Cited  in  Cochran  v.  Collins,  29  Cal.  131,  in  affirmance. 

Same. — Act  of  1862  for  improvements  of  streets  in  San  Francisco 
is  constitutional,  p.  •123. 

Cited  in  Chambers  v.  Satterlee,  40  Cal.  514,  with  approval.  So,  also, 
in  Maboney  v.  Braverman,  54  Cal.  568,  and  in  State  ex  rel.  v.  Dodge  Co., 
8  Neb.  130;  S.  C.  30  Am.  Rep.  823. 

Same. — Contractor  is  entitled  to   personal  judgment  against  owner 
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to  amount  of  afisessment  for  work  done  on  street  in  front  thereof, 
p.  124. 

Cited  in  Hammett  v.  Philadelphia,  65  Pa.  St.  186,  to  the  same  point. 
Cross-reference.— Emery  v.  Bradford,  29  Cal.  75-96. 

29  Cal.  124-128.    HARRIS  ▼.  McGREGOR. 

Corporation. — Certificate  must  show  substantial  compliance  with  stat- 
utory conditions  before  corporation  can  be  considered  in  issue,  pp.  127, 
128. 

Cited  in  Pacific  Bank  v.  De  Ro,  37  Cal.  542,  and  explained  and  dis- 
tinguished in  that  the  statute  there  was  not  in  the  principal  case,  that 
statute  prohibiting  an  inquiry  into  the  right  of  a  de  facto  corpora- 
tion to  exercise  corporate  powers;  McCallion  v.  Hibernia  S.  and  L.  Soc., 
70  Cal.  168,  where  the  certificate  was  held  not  proof  of  a  corporation 
in  esse;  Fresno  etc.  Co.  v.  Warner,  72  Cal.  384,  but  declared  not  in  point, 
that  case  holding  that  one  who  has  contracted  with  an  apparent  cor- 
poration as  such  is  estopped  in  an  action  on  the  contract  from  denying 
its  existence;  dissenting  opinion  in  People  v.  Reclamation  Dist.,  121 
Cal.  529,  on  point  that  state  is  not  estopped  from  denying  corporate 
existence;  Los  Angeles  etc.  Co.  v.  Spires,  126  Cal.  544,  quoting  McCal- 
lian  V.  Hibernia  etc.  Soc.,  70  Cal.  168;  Bates  v.  Wilson  etc.  Co.,  14 
Colo.  157,  in  affirmance;  Bigelow  v.  Gregory,  73  111.  201,  to  the  same 
effect;  Kaiser  v.  I^wrence  Sav.  Bank,  56  Iowa,  110,  S.  C.  41  Am.  Rep. 
87,  but  only  generally  as  to  compliance  with  statutory  requirements; 
Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21  Neb.  637;  S.  C.  59  Am.  Rep. 
853,  in  affirmance;  Capps  v.  Hastings  Prospecting  Co.,  40  Neb.  475; 
S.  C.  42  Am.  St.  Rep.  680,  to  the  same  effect,  holding  that  a  failure 
to  file  articles  of  incorporation  gives  the  corporation  no  valid  existence 
de  jure;  73  Am.  Dec.  061,  note;  33  Am.  St.  Rep.  177,  181,  extended 
note,  to  the  same  point,  also  as  to  collateral  attacks  and  analogous 
points. 

Corporations. — Operations  may  be  carried  on  in  one  county  and  its 
principal  place  of  business  be  in  another,  p.  128. 

Cited  in  Creditors  v.  Consumers  L.  Co.,  98  Cal.  319,  quoting  from 
the  principal  case  in  connection  with  parol  evidence  to  show  in  what 
county  an  alleged  insolvent  corporation  had  its  place  of  business. 

Action  to  RecoTer  Real  Estate  brought  on  prior  possession  of  plain- 
tiff, defendant  who  is  a  mere  trespasser,  cannot  justify  by  showing 
true  title  in  a  third  person,  p.  129. 

Cited  in  70  Am.  Dec.  620,  note,  as  citing  Bird  v.  Lisbros,  9  CaL  1, 
and  70  Am.  Dec.  617,  note,  to  this  point. 

29  Cal.  129131.    COCHRAN  ▼.  COLLINS. 

Street  Work. — Resolution  of  intention  need  not*  be  signed  by  mayor 
of  San  Francisco  under  Act  of  1862,  p.  131. 
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ated  in  Taylor  v.  Palmer,  31  Cal.  244,  and 
Cal.  473,  both  in  affirmance. 

Aasignment — Street  Aaseaaments.— Demand 
able,  p.  131. 

Cited  in  Taylor  v.  Palmer,  31  Cal.  248,  an 
Co.,  3  S.  Dak.  438,  both  in  approval. 

29  Cal.  131-137.     LONG  ▼.  NEVILLE.     8.  C.  i 
Dec.  203. 

Ejectment— Writ  of  Restitution.— Sheriff  ah 
who  come  into  possession  pending  suit  unless 
to  defendants,  pp.  135,  137. 

Cited  in  Mayne  v.  Jones,  34  Cal.  490,  in  affiri 
win,  125  Cal.  156,  discussing  burden  of  proof 
and  resisting  writ;  Rogers  v.  Parish,  35  Cal. 
that  persons  would  not  be  dispossessed  who 
action  and  who  did  not  enter  into  possession  i 
action;  Long  v.  Neville,  36  Cal.  460,  S.  C.  95  A 
point  as  the  principal  case;  Ford  v.  Doyle,  37  ( 
writ  would  not  be  executed  against  strangers 
y.  Muir,  64  Cal.  453,  with  approval,  and  so  1 
Harrington,  41  Mo.  App.  445,  in  affirmance;  3 
tended  note;  and  referred  to  in  95  Am.  Dec.  2 

Notice  of  Lia  Pendens  does  not  apply  to  ej 
tions  operating  directly  upon  title,  p.  135. 

Cited  in  Partridge  v.  Shepard,  71  Cal.  476,  nc 
Empire  etc.  Co.  v.  Engley,  18  Colo.  393,  to  the 
cipal  case  and  holding  that  the  notice  of  lis  ]i 
in  actions  to  foreclose  mechanics'  liens;  and  5( 

29  Cal.  138-139.    CHASE  ▼.  BERAUD. 

Sureties  on  Appeal  Bond  are  liable  on  voluni 
lant  or  consent  to  motion  of  respondent,  p.  13S, 

Cited  in  Hitchcock  v.  Caruthers.  100  Cal.  103 
bility  upon  dismissal  by  consent;  State  v.  Bii 
the  same  effect;  id.  18,  in  dissenting  opinion; 
36  Neb.  86,  87;  S.  C.  38  Am.  St.  Rep.  699.  holdi 
discharged  by  the  substitution  of  other  partien 
tinuance  granted  by  consent  nor  by  a  rendition 
ulation;  and  38  Am.  St.  Rep.  708,  extended  m> 
various  points  involved  in  this  connection. 

29  Cal.  139-142.    LYONS  ▼.  LEIMBACK. 

Findings. — Prior  to  1861  findings  by  the  coui 
facts  necessary  to  constitute  a  basis  for  the  ji;, 


same  point. 

If  Findings  by  the  Court  are  defective  as  not  containing  all  neces- 
sary facts  application  should  be  made  below  to  amend  the  same  or 
the  judgment  will  not  be  reversed  on  appeal,  pp.  140-142. 

Cited  in  State  v.  Manhattan  S.  M.  Co.,  4  Nev.  337,  in  affirmance. 
So,  also,  in  Warren  v.  Quill,  9  Nev.  264,  under  a  similar  statute  as  that 
of  1861. 

Findings. — Presumption  is  that  facts  not  found  were  proved  unless 
court  below  on  application  has  not  supplied  the  defect,  pp.  141-142. 

Cited  in  Lucas  v.  City  of  San  Francisco,  28  Cal.  597,  in  affirmance; 
James  v.  Williams,  31  Cal.  213,  to  the  point  that  the  court  is  presumed 
to  have  found  the  facts  necessary  to  sustain  the  judgment;  Bemal  v. 
Gleim,  33  Cal.  676,  with  approval;  and  Poppe  v.  Athearn,  42  Cal.  617, 
as  having  been  repeatedly  so  held. 

29  Cal.  142-147.    HUNSAKER  v.  STURGIS. 

Pledgor,  if  debt  is  paid,  is  entitled  to  income,  profits,  and  surplus 
realized,  p.  145. 

Cited  in  Smelting  Co.  v.  Reed,  23  Colo.  534,  in  affirmance;  and  49  Am. 
Dec.  735,  extended  note. 

If  Pledgee  Who  is  Agent  to  sell  becomes  agent  of  purchaser,  it  is  a 
breach  of  trust,  and  he  is  bound  to  account  to  pledgor  for  amount  re- 
ceived including  personal  compensation,  pp.  145-147. 

ated  in  Blood  v.  La  Serena  L.  and  W.  Co.,  113  Cal.  236,  in  dissent- 
ing opinion,  affirming  the  principle  as  applied  to  a  broker. 

29  Cal.  147-150.     COMMISSIONERS  S.  J.  v.  YOUNGER.     87  Am.  Dec. 
164;  S.  C.  29  Cal.  172. 

Attorney  at  Law. — Right  of  attorney  of  record  to  manage  and  con- 
trol cause  cannot  be  questioned  by  opposite  part)^%  p.  149. 

Cited  in  Willson  v.  Cleaveland,  30  Cal.  200,  holding  that  the  court 
will  not  strike  out  answer  signed  by  attorney  of  record,  and  will  not 
inquire  whether  it  was  put  there  by  himself  or  his  associate;  Clark 
V.  Willett,  35  Cal.  538,  explained  and  distinguished,  the  question  there 
being  the  power  of  the  court  to  inquire  as  to  the  retainer  of  an  attor- 
ney upon  a  suggestion  of  abuse  of  office;  Mott  v.  Foster,  45  Cal.  72, 
in  affirmance;  Merritt  v.  Campbell,  47  Cal.  546,  holding  that  a  retraxit 
must  be  made  by  the  attorney  of  record  and  not  by  plaintiff;  Jones 
V.  Spears,  56  Cal.  165,  holding  that  the  principal  case  is  not  in  conflict 
with  the  right  of  the  plaintiff  to  order  issuance  of  execution;  West- 
bay  V.  Gray,  116  Cal.  666,  to  the  point  that  authority  as  to  a  retraxit 
is  conferred  upon  the  attorney   of  record;    Wylie  v.  Sierra  Gold  Co., 
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120  Cal.  487,  stipulation  of  party  disregarded   : 
56  Miss.  90,  in  affirmance;  30  Am.  Rep.  350, 
attorney  to  manage  and  control  a  case ;  and  i  I 
as  to  right  to  question  attorney's  power  to  i  ; 

Same. — Party  who  appears  by  attorney  c  i 
cause,  p.  140. 

Cited  in  Crane  v.  Crane,  121  Cal.  100,  as  to 
Crescent  etc.   Co.  v.  Montgomery,   124  Cal.    1 1 
128  Cal.  560,  79  Am.  St.  Rep.  71,  as  to  perso  i 
ment;  Coonan  v.  Loewenthal,  129  Cal.  200,  h< 
present,  by  attorney's  stipulation  at  trial ;    1 ' 
App.  626,  holding  client  bound  by  attorney's 
at  trial;  Bonnifield  v.  Thorp,  71  Fed.  Rep.  92' 
approval;  and  51  Am.  St.  Rep.  262,  extended    i 

Same. — Client  cannot  dismiss  action  if  atti 
assent,  pp.  149,  150. 

Cited,  Mott  v.  Foster,  45  Cal.  72,  applying  I 
signed  by  the  client  granting  time  to  file  a  sli 
attorney  was  temporarily  absent  from  the  co 
rior  Court,  95  Cal.  226,  but  distinguished  in 
was  that  counsel  did  not  object  to  dismissal  "<; 
but  only  on  account  of  their  fee;  and  in  Pe  i 
921,  quoting  at  length  from  the  principal  cas 
that  compromises  etc.  of  clients  without  at  I 
them  as  evidence. 

General  Citations. — Marriner  v.  Dennison,  7: 
583,  note,  as  to  right  of  party  to  change  his  : 
principal  case  87  Am.  Dec.  166;  so,  also,  43  Ai: 

29  Cal.  150- 155.    GRADWOHL  ▼.  HARRIS. 

Assignee  may  sue  in  his  own  name  and  re: 
assignment  was  only  a  portion  of  demand,  p.  '.. 

Cited  in  Cobb  v.  Doggett,  142  Cal.  145,  sustn 
of  judgment;  Greig  v.  Riordan,  99  Cal.  323,  : 
of  a  demand  for  collection  can  sue  in  his  o^\ 
Commissioners  v.  Jameson,  86  Ind.  164,  but  on!, 
the  right  of  an  assignee  to  sue;  also  in  34  Am. 

Intervention. — Assignor  may  intervene  to  pre* 
him  in  assigned  claim  or  he  is  bound  by  the  judj 

Cited  in  Stingley  v.  Nichols,  131  Ind.  218, 
right  of  a  county  to  intervene  on  appeal  con 
ditch  assessments;  also  in  16  Am.  Dec.  182,  ex  I 
Dec  574,  note. 


29  Gal.  156-160.    BLANC  ▼.  KLUMPKE. 

Pleading. — Demurrer  to  complaint  for  ambiguity  or  uncertainty  should 
specially  point  out  the  same,  p.  157. 

Cited  in  Yolo  Co.  v.  City  of  Sacramento,  36  Cal.  196;  Demartin  t. 
Albert,  68  Cal.  279;  and  Kirsch  v.  Derby,  96  Cal.  605,  all  in  affirmance; 
so  in  Palmer  v.  Utah  and  N.  Ry.  Co.,  2  Idaho,  293,  to  the  same  effect; 
Sharpleigh  etc.  Co.  v.  Knippenberg,  133  Cal.  311,  holding  demurrer  in- 
sufficient and  improperly  sustained. 

Nuisance. — Private  action  lies  to  abate  a  public  nuisance  in  case  of 
special  damage  where  free  use  of  private  property  is  injured,  but  if 
injury  only  affects  plaintiff  in  common  with  public  at  large  he  has  no 
private  action,  p.  159. 

Cited  in  Yolo  Co.  v.  City  of  Sacramento,  36  Cal.  195,  in  affirmance. 
So,  also  in  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal.  406.  Cited  in 
Shirley  v.  Bishop,  67  Cal.  546,  to  the  same  point;  San  Jose  Ranch  Co. 
v.  Brooks,  74  Cal.  466,  467,  but  declared  not  in  point  as  the  facts  were 
different  although  the  principle  was  approved;  Gardner  v.  Stroever, 
89  Cal.  29,  in  affirmance.  So,  also,  in  Hargo  v.  Hodgdon,  89  Cal.  628; 
Cited  in  Fisher  v.  Zumwalt,  128  Cal.  496,  holding  private  action  main- 
tainable for  abatement  of  noxious  gases;  San  Francisco  Sav.  Union 
v.  Petroleum  Co.,  144  Cal.  138,  139,  sustaining  action  by  littoral  pro- 
prietor whose  right  of  access  has  been  obstructed;  Cereghino  v.  Ore- 
gon etc.  Railroad,  26  Utah,  481,  upholding  right  of  private  citizen  spe- 
cially damaged  to  enjoin  laying  of  railroad  track  in  a  street  across 
sidewalk  without  lawful  authority;  Redway  v.  Moore,  2  IdaEo,  1043, 
to  the  point  that  the  code  has  not  changed  said  rule;  Fogg  v.  X.  C.  O. 
Ry.,  20  Nev.  435,  in  affirmance;  Williams  v.  Tripp,  11  R.  I.  453;  and 
Shepard  v.  Bamett,  52  Tex.  641,  both  to  the  same  point  with  approval 
and  in  the  latter  case  it  was  also  held  that  the  special  injury  was 
sufficiently  alleged.    Cited  in  31  Am.  Dec.  132,  134,  extended  note. 

Nuisance. — The  question  whether  certain  obstructions  amount  to  a 
nuisance  or  not  is  one  of  fact,  p.  159. 

Cited  in  Requena  v.  City  of  Los  Angeles,  45  Cal.  55;  Shirley  v.  Bishop, 
67  Cal.  546;  and  in  People  v.  Park  etc.  R.  R.  Co.,  76  Cal.  161,  all  in 
affirmance. 

General  Citation.-— Courtwright  v.  Bear  R.  W.  and  M.  Co.,  30  CaL 
585,  upon  the  general  point  of  jurisdiction  of  courts  to  abate  nuisances. 

29  Cal.  160-165.     CARPENTIER  ▼.  GARDINER.     S.  C.  29  Cal.  330. 

New  TriaL — Remission  of  damages  may  be  required  of  plaintiff  or 
the  submission  to  a  new  trial,  p.  163. 

Cited,  Prince  v.  Lynch,  38  Cal.  531;  S.  C.  99  Am.  Dec.  428,  in  affirm- 
ance; Davis  V.  Southern  Pac  Co.,  98  Cal.  17,  with  approval    So,  also, 
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in  Rosini  v.  Trowbridge,  20  Nev.  121.     Cited  ii 
122  Cal.  222,  noted  under  De  Costa  v.  Mining  Co 

Tenancy  in  Common— Ouster.— Denial  of  cote 
pation  is  evidence  of  ouster,  p.  163. 

Cited  in  Salmon  v.  Wilson,  41  Cal.  610,  as  be 
ouster;  Packard  v.  Johnson,  57  Cal.  183,  as  so  <        I 
facts  of  that  case  it  was  held  that  there  was  no        i 
ouster. 

Setoff. — Value  of  improvements  cannot  in  an  i 
be  setoff  against  damages  unless  defendant  asks 
Cited  in  15  Am.  Dec.  352,  extended  note,  to  the 

Findings  may  be  Vacated  as  to  damages,  in  a*      i 
if  they  are  not  justified  by  the  evidence,  pp.  163,       I 

Cited  in  Tompkins  v.  Mahoney,  32  Cal.  235,  in  i 
ciple;  Carpentier  v.  Small,  35  Cal.  359,  holding  tl 
be  granted  as   the  findings   were  contrary   to  a       i 
Sichel  V.  Carrillo,  42  Cal.  507,  but  only  as  beari 
of  the  right  of  the  court  to  change  conclusions  o 

29  Cal.  165-168.    GAUTIER  ▼.  ENGLISH. 

Judgment  by  Default. — Relief  cannot  properly  e 
plaint  and  if  so  entered  for  an  excessive  amount     i 
appeal,  pp.  167,  168. 

Cited  in  Bond  v.  Pacheco,  30  Cal.  535,  in  affim  i 
tion  of  such  judgment;  Parrott  v.  Dew,  34  Cal. 
Brooks  V.  Forington,  117  Cal.  220,  to  the  point  tha 
be  allowed,  in  action  to  foreclose  mortgage,  if  the}' 
and  Wilbur  etc.  Co.  v.  Maynard,  6  Colo.  488,  in  al 
not  exceeding  prayer  of  complaint.    Also  in  87  Ai 

29  Cal.  168-171.    REAY  ▼.  COTTER. 

Forcible  Entry  and  Detainer  does  not  lie  in  favo 
lord  against  tenant  who  refuses  to  attorn,  pp.  170, 

Cited  in  Martel  v.  Meehan,  63  Cal.  50,  noting  tha 
before  amendment  of  the  statute,  but  holding  ah 
cannot  be  brought  against  an  executor  under  secti< 
of  Civil  Procedure;   and  Winterfield  v.  Stauss,  24 
eral   dUiJii^skm  of   tht.*  eorniiiun-lLi^v   rule,  but   held 

Estoppel. — Tenant  may  deny  title  of  vender  of  la: 

Cited   in  Tewksbitry   v.   >ragraif,  33  CaL  245,  aji 

an  expeptit>n  to  the  general  rule;  Fetton  v*  MiUiird, 

point  that   title  is  not  in  lAsue  in   un lawful  d^aii 

Votftw.  13  Mont.  405,  as  authority,  but  h*?ltl  not  a| 
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the  code  provision  of  that  state;  and  Winterfield  v.  Stauss,  24  Wis. 
404,  in  a  general  discussion  as  to  title  and  the  right  to  dispute  the  same, 
but  held  inapplicable. 

29  Cal.  172180.     COMMISSIONERS  OF  S.  J.  ▼.  YOUNGER.    S.  C.  29 
Cal.  147. 

Equity  aids  the  vigilant  and  not  the  idle  who  with  means  at  hand 
will  not  take  care  of  themselves,  p.  176. 

Cited  in  Mastiek  v.  Thorp,  29  Cal.  449,  to  the  same  point  as  applied 
to  laches. 

Contract  will  not  be  rescinded  for  misrepresentation  or  suppression 
of  truth  where  parties  deal  at  arm's  length  without  special  confidence 
and  have  equal  means  of  knowledge,  pp.  178,  179. 

Cited  in  Perkins  v.  Center,  35  Cal.  726,  in  affirmance,  the  party  there 
seeking  relief  having  had  sufficient  notice  to  put  her  on  inquiry;  Senter 
V.  Senter,  70  Cal.  623,  but  there  in  an  action  to  reform  a  decree  of 
divorce,  relief  was  granted  on  the  ground  of  misrepresentation  in  in- 
ducing assent  to  the  decree;  Kelly  v.  Central  P.  R.  R.  Co.,  74  CaL  563; 
S.  C.  5  Am.  St.  Rep.  475,  but  distinguished  as  being  a  suit  to  set  aside 
a  contract  and  not  for  specific  performance;  and  Marriner  v.  Denniaon, 
78  Cal.  211,  where  the  court  says  to  the  point  '*that  the  representations, 
alleged  to  have  been  made  were  not  as  to  existing  facts  or  of  such 
matters  as  were  material  or  that  the  plaintiff  had  a  right  to  rely  on" 
and  the  rule  was  approved. 

Vendee  of  Land  is  not  entitled  to  relief  in  equity  where  the  sale  is 
by  metes  and  bounds  stating  the  number  of  acres,  and  there  is  a  mis- 
take as  to  the  latter,  and  it  appears  that  quantity  was  not  a  prin- 
cipal condition  of  the  contract,  pp.  178,  179. 

Cited  in  Britt  v.  Marks,  20  Oreg.  229,  to  the  same  effect;  so  in  37 
Am.  Dec.  390,  note.  Distinguished  in  Quarg  v.  Scher,  136  Cal.  412, 
holding  rescission  justified  under  facts  stated. 

29  Cal.  180189.    WALLACE  ▼.  MAYOR  OF  SAN  JOSE. 

Municipal  Corporations. — Common  council  of  San  Jose  cannot  create 
a  debt  without  present  provision  of  funds  to  meet  it,  pp.  185-188. 

Cited  in  McBean  v.  Fresno,  112  Cal.  168,  S.  C.  53  Am.  St.  Rep.  197, 
substantially  affirming  the  principle;  City  of  Indianapolis  v.  Wann, 
144  Ind.  186,  with  approval;  Mister  v.  City  of  Kansas,  18  Mo.  App.  227, 
where  the  court  said  that  as  the  corporation  "has  paid  to  the  plaintiff 
the  full  amount;  appropriated  she  is  not  liable  for  any  balance  in  excess 
of  that  amount";  R!ead  v.  Atlantic  City,  49  N.  J.  L.  569,  in  affirmance; 
McAleer  v.  Angell,  19  R.  I.  694,  holding  that  contracts  violating  like 
provisions  are  void. 

Ultra  Vires. — Acts  of  municipal  corporation  or  of  its  officers  in  excess 
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of  its  powers  are  void,  and  those  oontraoting  with  such  oorpcmttion 
are  bound  to  kno-w  extent  of  such  powers,  pp.  186,  188. 

ated  in  Pixley  v.  Western  Pac.  R.  R.  Co.,  33  Cal.  197,  198,  201,  8.  C. 
91  Am.  Dec.  033,  636,  in  connection  with  the  powers  of  a  railroad  cor- 
poration and  of  its  president;  Ex  parte  Frank,  52  Cal.  608,  S.  C.  28 
Am.  Rep.  644,  affirming  the  principle  as  to  acta  of  a  city  in  excess  of 
its  powers.  So,  also,  in  Aid  Society  v.  Reis,  71  Cal.  633;  Sutro  v.  Pet- 
tit,  74  Cal.  339,  S.  C.  5  Am.  St.  Rep.  445,  to  the  point  that  the  issuance 
of  bonds  can  only  be  by  virtue  of  express  authority  of  the  legislature; 
Sutro  V.  Rhodes,  92  Cal.  125,  holding  that  purchasers  of  municipal  bonds 
are  bound  to  know  the  corporation's  powers  and  also  of  its  officers; 
South  Paaadena  v.  Terminal  Ry.  Co.,  109  Cal.  321,  holding  that  a  city 
has  no  power  to  bargain  with  a  railroad  company  regulating  rates  of 
transportation  except  by  grant  from  legislature;  and  McAleer  v.  An- 
gell,  19  R.  I.  694,  to  the  point  of  strict  construction  of  powers. 

29  Cal.  189-192.    THOMPSON  v.  LYNCH. 

Injunction. — Sale  by  administrator  of  land  sold  by  decedent  in  his 
lifetime  may  be  enjoined  as  a  cloud  on  title,  even  though  complainant 
is  not  in  possession,  pp.  190-192. 

Cited  in  Porter  v.  Pico,  55  Cal.  176,  applying  the  principle  to  an  exe- 
cution sale,  but  the  owner,  however,  was  in  possession;  Lehman  v. 
Shook,  69  Ala.  499,  as  so  holding  as  to  possession  but  not  followed; 
Grove  v.  Jenning,  46  Kan.  369,  to  the  point  as  to  possession  and  ap- 
proved. So,  also,  in  Huntington  v.  C.  P.  R.  R.  Co.,  2  Sawy.  514,  and 
affirmed  as  to  the  same  point  in  In  re  Beadle,  5  Sawy.  353. 

Pleading. — Administrator  may  deny  on  information  and  belief  the 
execution  and  delivery  of  deed  of  intestate  averred  in  complaint,  pp. 
190-191. 

Cited  in  Perkins  v.  Brock,  80  Cal.  322,  to  the  point  that  a  denial 
may  be  made  by  a  counter-averment;  also  in  70  Am.  Dec.  631,  extended 
note. 

29  Cal.  192-193.    LEFFINGWELL  ▼.  GRIFFING. 

Appeal  does  not  lie  from  order  directing  statement  on  motion  for 
new  trial  to  be  settled,  p.  193. 

Cited  in  Ketchum  v.  Crippen,  31  Cal.  367,  holding  that  an  order  re- 
fusing to  strike  out  a  statement  on  motion  for  a  new  trial  is  not  appeal- 
able; Pendegast  v.  Knox,  32  Cal.  75,  in  affirmance,  the  orders  being 
of  the  same  character.  So,  also,  in  Genella  v.  Relyea,  32  Cal.  160; 
and  in  v^./ivey  v.  Gambert,  32  Cal.  305;  but  this  last  citation  was  over- 
ruled in  Calderwood  v.  Peyser,  42  Cal.  117,  citing  also  the  principal 
case  and  holding  that  an  appeal  may  be  taken  from  an  order  made 
after  judgment  striking  out  a  statement  on  motion  for  a  new  trial. 
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Cited  in  60  Am.  Dec.  436,  extended  note,  as  to  "Instances  of  final  and 
interlocutory  judgments  and  decrees." 

29  Cal.  194-200.    CURIAC  ▼.  PACKARD. 

Sureties  are  released  by  tender  of  amount  of  liability,  if  it  is  refused, 
pp.  197,  200. 

Cited  in  Daneri  v.  Gazzola,  139  Cal.  418,  419,  noted  under  Hayes  v. 
Josephi,  26  Cal.  535;  Oppenheimer  v.  Clunie,  142  Cal.  321,  denying  right 
to  cancel  lease  for  fraud,  under  facts  stated;  White's  Admr.  v.  Life 
Assn.  Co.,  63  Ala.  429,  S.  C.  35  Am.  Rep.  51,  applying  the  principle  to 
the  payment  of  money  due  on  a  policy  of  insurance  to  a  personal  repre- 
sentative of  insured  holding  that  a  surety  on  a  note  to  the  insurer  was 
thereby  discharged;  Spurgeon  v.  Smith,  114  Ind.  456,  in  affirmance;  so, 
also,  in  Mitchell  v.  Roberts,  17  Fed.  Rep.  781;  S.  C.  5  McCrary,  433. 

Who  are  Sureties. — Under  the  facts  of  this  case  the  parties  were 
held  to  be  sureties,  p.  197. 

Cited  in  Preston  v.  Hood,  64  Cal.  408,  as  authority  for  holding  the 
parties  in  that  case  to  be  sureties  as  well  also  as  by  section  540  of  the 
Code  of  Civil  Procedure. 

Evidence. — If  incompetent   testimony  is   admitted   without  objection 
its  competency  cannot  be  questioned  in  appellate  court,  p.  197. 
Cited  in  Janson  v.  Brooks,  29  Cal.  223,  in  affirmance. 

Undertaking  to  Release  Attachment  may  be  sued  on  by  plaintiff,  aa 
he  is  the  real  party  in  interest,  p.  200. 

Cited  in  Commissioners  etc.  v.  Lineberger,  3  Mont.  238,  holding  that 
the  county  is  the  real  party  in  interest  in  an  action  on  a  county  treas- 
urer's bond;  and  McBeth  v.  Van  Sickle,  6  Nev.  135,  holding  that  the 
sheriff  is  not  the  real  party  in  interest  in  a  suit  on  a  replevin  bond. 

General  Citation. — In  Fox  v.  Mackenzie,  1  N.  Dak.  307,  holding  that 
the  effect  of  such  an  undertaking  as  in  the  principal  case  is  to  release 
the  levy  and  destroy  the  writ. 

29  Cal.  200-210.    McDONALD  ▼.  ASKEW. 

Water  Rights. — Right  of  prior  appropriator  for  mill  purposes  is  not 
a  property  in  the  water  as  such,  p.  206. 

Cited  in  Nevada  etc.  Co.  v.  Kidd,  37  Cal.  311,  with  approval;  also 
in  58  Am.  Dec.  411,  note;  76  Am.  Dec.  479,  note. 

Same. — Mill  owner  has  right  to  momentum  of  fall  at  point  of  loca< 
tion  and  to  natural  flow  above,  p.  206. 

Cited  in  Alder  Gulch  C.  M.  Co.  v.  Hayes,  6  Mont.  38,  as  sustaining 
the  point  of  the  right  of  miners  working  in  the  same  gulch  to  have 
surplus  water  discharged  for  use  below;  also  in  58  Am.  Dec.  411,  note. 
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29  Cal.  210-214.    PEOPLE  ▼.  PACHECO. 

Parties. — Mandamus  must  be  in  name  of  r 
name  of  the  people  cannot  be  used  to  redr< 
people  have  no  interest,  p.  213. 

Cited  in  People  v.  San  Francisco,  36  Cal.  i 
and  holding  that  the  writ  would  not  be  die 
in  the  name  of  some  one  not  interested  if  tl 
in  the  brief  in  support  of  the  writ;  People 
480,  in  affirmance;  State  ex  rel.  v.  Commissic 
ing  as  to  the  real  party  in  interest.  DoubU 
2  Mont.  269;  cited  in  State  v.  California  M 
point  that  although  the  attorney  general  ha 
the  supreme  court,  it  will  be  presumed  th 
appeared  below  was  authorized  to  act  by  th< 
Dakota  ex  rel.  v.  Carey,  2  N.  Dak.  39,  as  8 
party  in  interest  but  holding  contra;  State 
530,  holding  that  the  mere  signature  of  the 
public  law  officer  to  the  bill  of  a  private  re] 
ex  rel.  v.  Union  etc.  Co.,  7  S.  Dak.  63,  affiri 
the  same  effect  as  the  principal  case;  State 
455,  as  disaffirmed  in  People  v.  San  Francisc 

29  Cal.  214  224.    JANSON  ▼.  BROOKS. 

Forcible  Entry  and  Detainer  will  not  lie  ag 
ing  a  writ  of  restitution  in  good  faith  thoug 
pp.  216-222. 

Cited  in  Thompson  v.  Smith,  28  Cal.  532,  qii 
page  221,  as  to  the  entry  being  mala  fide  as 
impropriety  of  going  beyond  that;  Shelby  v. 
the  point  that  a  peaceable  entry  in  good  faith 
it  be  wrongful;  and  Castro  v.  Tewksbury,  : 
forcible  entry  does  not  lie  for  a  mere  trespai 

Incompetent  Testimony  not  objected  to  will 
on  motion  for  nonsuit  and  on  motion  for  new 

Cited  in  Williams  v.  Hawley,  144  Cal.  102 ; 
O'Neal,  16  Cal.  393;  S.  P.  Co.  v.  Hall,  100  Fi 
of  court  to  instruct  jury  to  ignore  such  evidei 
81  Cal.  91,  as  sustaining  the  point  that  secon<: 
to  is  sufficient;  Jacobsen  v.  Siddal,  12  Greg 
362,  in  affirmance;  and  Warder  etc.  Co.  v.  In 
same  effect. 

29  Cal.  224-227.    ESTATE  OF  PACHECO. 
Law  of  a  Case. — Judgment  of  supreme  o: 
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a  case  unless  there  is  such  a  change  of  conditions  as  to  render  its  ac- 
complishment impracticable,  p.  226. 

Cited  in  Dodge  v.  Gaylord,  53  Ind.  372,  in  affirmance. 

Notice  of  Appeal  from  all  orders  rendered  on  a  day  specified  covers 
all  appealable  orders  of  that  date,  p.  226. 

Cited  in  Estate  of  Keane,  56  Cal.  409,  and  explained  in  that  the 
appeal  was  taken  under  a  statute  which  authorized  an  appeal  from 
an  order  refusing  to  revoke  letters  testamentary  and  also  declared  not 
in  point.  Referred  to  in  Sharon  v.  Sharon,  68  Cal.  337,  where  it  is 
said  that  there  is  nothing  in  the  principal  case  and  other  cited  cases 
to  indicate  that  a  notice  of  more  than  one  appeal  may  not  be  in  the 
same  paper;  and  In  re  De war's  Estate,  10  Mont.  424,  holding  that  it 
is  no  objection  in  an  appeal  from  an  order  sustaining  objections  to  a 
final  account  and  from  an  order  entering  a  decree  of  distribution  that 
two  separate  actions  have  been  united  in  one  appeal. 

29  Cal.  227-237.    SOLOMON  v.  MAGXHRE. 

Execution. — Time  within  which  it  may  issue  is  not  extended  by 
order  staying  proceedings,  pp.  236-237. 

Cited  in  Cortez  v.  Superior  Court,  86  Cal.  278;  S.  C.  21  Am.  St.  Rep. 
38,  so  holding;  Buell  v.  Buell,  92  Cal.  397,  holding  that  the  time  during 
which  execution  is  stayed  should  not  be  excluded  from  the  computa- 
tion of  five  years;  Smith  v.  Schwartz,  21  Utah,  134,  construing  local 
statutes;  and  as  limiting  Dewey  v.  Latson,  6  Cal.  134,  and  Englund 
V.  Lewis,  25  Cal.  352,  and  see,  also.  Savings  etc  Co.  v.  Bear  Val.  etc. 
Co.  89  Fed.  39. 

29  Cal.  238-243.    DUPUY  ▼.  SHEAR. 

Mode  of  Commencing  Suits  is  regulated  by  statute  and  not  by  com- 
mon law,  p.  239. 

Cited  in  Adams  v.  Patterson,  >35  Cal.  125,  but  only  generally  in  dis- 
cussion as  to  the  commencement  of  an  action  in  connection  with  the 
statute  of  limitations  and  also  to  the  point  that  at  common  law  an 
action  is  commenced  by  issuing  a  writ;  Walker  v.  Goldsmith,  14  Oreg. 
184,  in  dissenting  opinion  to  the  point  that  in  California  under  the 
statute  an  action  is  commenced  by  filing  a  complaint  and  issuing  of 
summons,  but  the  question  as  to  when  a  suit  is  commenced  in  con- 
nection with  the  point  where  notice  of  lis  pendens  begins  was  not 
decided;  and  so  in  15  Am.  Dec.  346,  extended  note,  as  to  commencement 
of  action  generally. 

Commencement  of  Action. — Summons  must  issue  within  one  year 
under  act  of  1860  and  not  thereafter  without  order  of  court,  pp.  239- 
241. 
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Cited  in  Reynolds  v.  Page,  35  Cal.  301,  in  dissenting  opinion,  but 
distinguished;  but  that  case  substantially  holds  to  the  same  effect  as 
to  issuing  summons  within  one  year;  Ex  parte  Connoway,  178  U.  S. 
426,  428,  construing  Code  of  Civil  Procedure,  sections  405,  406,  416; 
Coombs  y.  Parish,  6  Colo.  296,  holding  that  if  a  summons  is  not  issued 
within  the  time  limit  of  the  code  suit  may  be  dismissed;  and  Stevens 
V.  Carson,  21  Colo.  283,  to  the  same  effect  as  the  last  citation. 

Alias  Summons  was  unknown  to  the  California  law.  If  the  couit  had 
any  power  to  issue  a  second  summons  it  was  because  suit  had  been 
commenced,  pp.  240,  241. 

Cited  in  BamdoUar  v.  Patton,  5  Colo.  47,  48,  quoting  at  length  on 
this  point  (pp.  240,  241),  and  holding  that  a  new  writ  eould  under  the 
code  be  awarded  by  the  court  when  the  summons  was  quashed  because 
defective  in  form;  Stevens  v.  Carson,  21  Colo.  283,  quoting  from  page 
241,  on  this  point;  Coffin  v.  Bell,  22  Nev.  184,  S.  C.  58  Am.  St.  Rep. 
740,  as  so  holding,  but  it  was  declared  unnecessary  to  decide  the  point, 
and  holding  that  if  the  service  of  summons  is  a  nullity  it  may  be  with- 
drawn although  returned  and  filed,  and  another  one  served. 

Action  may  be  Dismissed  for  want  of  prosecution,  for  long  neglect, 
in  the  discretion  of  the  court,  pp.  242,  243. 

Cited  in  People  v.  Jefferds,  126  Cal.  290,  301,  as  to  dismissal  of  quo 
warranto  proceedings  and  holding  power  not  limited  by  Code  of  Civil 
Procedure,  section  581 ;  Reynolds  v.  Page,  35  Cal.  302,  holding  that  in  all 
cases  except  for  unwarrantable  delay  the  dismissal  is  governed  by  the 
Practice  Act,  section  148;  Carpentier  v.  Mintum,  39  Cal.  451,  where 
there  was  a  dismissal  when  the  services  was  more  than  eight  years 
after  summons  issued;  Coombs  v.  Parish,  6  Colo.  296,  where  there 
was  a  dismissal  for  want  of  issuance  of  summons  within  the  time  limit 
of  the  code;  and  Stevens  v.  Carson,  21  Colo.  283,  but  to  the  point  that 
if  such  discretion  is  improperly  exercised  it  is  a  ground  for  reversal  of 
dismissal.    Cited  in  95  Am.  Dec.  215,  note. 

29  Cal.  243-251.    FANJOY  ▼.  SEALES. 

Negligence. — Owner  of  building  is  liable  for  injuries,  subsequent  to 
acceptance,  arising  from  defective  construction,  and  liability  of  con- 
tractor then  ceases.  In  such  cases,  the  doctrine  of  respondeat  superior 
has  no  application,  p.  249. 

Cited  in  Baker  v.  Kinsey,  38  Cal.  634;  S.  C.  99  Am.  Dec.  439,  hold- 
ing that  the  master  is  liable  for  such  acts  only  of  his  servants  as  are 
within  the  line  of  his  duty  and  execution  of  his  authority;  Du  Pratt 
V.  Lick,  38  Cal.  692,  holding  that  the  doctrine  of  respondeat  superior 
does  not  apply  to  those  employing  independent  contractors.  So,  also, 
in  Hampton  v.  Unterkircher,  97  Iowa,  516.  See  notes  76  Am.  St.  Rep. 
409,  and  68  Am.  Dec.  359,  note. 
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20  Cal.  257-264.    PEOPLE  ▼.  HUGHES. 

Evidence — Arson  to  Defraud  Insurance  Company. — ^It  is  sufficient  to 
prove  a  corporation  de  facto  in  such  case,  pp.  260-262. 

Cited  in  People  v.  Barrie,  49  Cal.  344;  People  v.  Leonard,  106  CaL 
310;  People  v.  Oldham,  111  Cal.  651;  and  State  v.  Clea viand,  6  Nev. 
185,  all  affirming  the  principle  as  applied  to  criminal  cases. 

Same. — In  such  case  it  is  not  necessary  to  prove  that  the  policy  of 
insurance  was  valid  and  could  be  collected;  it  is  sufficient  to  prove  its 
delivery  to  defendant,  p.  262. 

Cited  in  State  v.  Tucker,  84  Mo.  25,  to  the  same  effect  in  affirm- 
ance; and  Cowan  v.  State,  22  Neb.  524,  where  a  certain  note  and  mort- 
gage, executed  by  accused  was  held  proof  of  the  de  facto  existence  of 
a  bank  the  charge  being  that  of  obtaining  money  on  false  pretenses. 

Arson — ^Arrest  of  Judgment. — Variance  in  name  of  insurance  com- 
pany defrauded  is  not  ground  for  arrest  of  judgment,  p.  262. 

Cited  in  People  v.  Oliveria,  127  Cal.  379,  noted  under  People  v.  Boggs, 
20  Cal.  433;  People  v.  Schwartz,  32  Cal.  165,  but  distinguished  in  that 
there  was  in  that  case  a  mere  averment  of  the  company's  name  in- 
tended to  be  defrauded. 

Verdict. — Affidavits  of  jurors  are  not  competent  to  impeach  their 
verdict,  p.  262. 

Cited  in  Goodman  v.  Cody,  1  Wash.  Tet.  331,  S.  C.  34  Am.  Rep.  810, 
in  affirmance  with  this  qualification — except  where  the  verdict  is  the 
result  of  chance;  Griffiths  v.  Montandon,  4  Idaho,  3^9,  affidavits  of 
jurors  are  inadmissible  to  impeach  verdict  unless  it  is  verdict  obtained 
by  resort  to  chance;  24  Am.  Dec.  479,  note. 

Judgment  of  Imprisonment  for  a  fixed  term  from  time  of  delivery 
to  warden  of  penitentiary  is  not  void  for  uncertainty,  p.  263. 
Cited  in  People  v.  Burgess,  35  Cal.  118,  in  affirmance. 

General  Citation. — ^In  81  Am.  Dec.  70,  extended  note,  considering 
numerous  cases  upon  the  point  as  to  who  may  commit  arson  the  prin- 
cipal case  upon  the  facts  being  an  illustration. 

29  Cal.  267-273.    JACKSON  ▼.  SHAWL. 

Constitutional  Law — ^Pawnbrokers.— The  act  of  1861  as  to  rate  of 
interest  pawnbrokers  may  charge  does  not  violate  the  constitutional 
provision  as  to  uniform  operation  of  laws,  p.  271. 

Cited  in  Ex  parte  Lichtenstein,  67  Cal.  360,  56  Am.  Rep.  715,  in 
affirmance;  Youngblood  v.  Birmingham,  T.  &  S.  Co.,  95  Ala.  526,  36 
Am.  St.  Rep.  249,  approving  the  principle  and  applying  it  to  a  statute 
fixing  the  rate  of  interest  to  be  charged  by  bankers;  Union  etc  Co.  v. 
Dottenheim,  107  Ga.  625,  applying  rule  to  statute  as  to  interest  charge- 
able by  building  and  loan  companies;  Bott  v.  Pratt,  33  Minn.  328,  53 
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Am.  Rep.  51,  applying  the  principle  of  unifc  ' 
city  ordinance  giving  an  action  to  a  person  i 
one  leaving  a  team  unfastened  or  unguarded  i 

Contract  is  Unlawful  and  will  not  be  enf  i 
a  transaction  forbidden  by  statute  under  per  i 

Cited  in  Field  v.  Austin,  131  Cal.  384,  a<  i 
apportion  consideration  appearing  in  aggregi  i 
ments  of  the  sale;  Mill  etc.  Co.  v.  Hayes,  7 
215,  to  the  point  that  an  unlawful  contract 
not  be  enforced;  also  in  51  Am.  Dec.  343,  34^  , 
the  same  point  as  the  principal  case. 

Illegal  Contract  is  enforceable  as  to  any  i 
p.  272. 

Cited  in  McVicker  v.  McKenzie,  136  Cal.  ( ( 
under  facts  stated. 

Penalty  for  an  Act  is  a  prohibition  of  the 

Cited  in  Johnson  v.  Simonton,  43  Cal.  2^ ' 
holding  as  to  the  "Swill -milk  Ordinance"  of  S  i 
of  1863. 


29  Cal.  273-278.    REESE  y.  STEARNS. 

Legal  Tender. — A  dollar  in  treasury  notes  ; 
lar  in  coin  and  evidence  is  not  admissible  to  i 
p.  276. 

Cited  in  Poett  v.  Steams,  31  Cal.  80,  so  h( 
Cal.  254,  questioning  the  constitutionality  of 
holding  that  a  debt  incurred  before  its  pa^ 
in  legal  tender  notes  except  otherwise  speci! 
Wells,  Fargo  &  Co.  v.  Van  Sickle,  6  Nev.  48, 
principal  case.    Cited  in  87  Am.  Dec.  126,  127, 

Specific  Contract  Act. — ^A  contract  to  pay 
in  legal  currency  cannot  be  enforced  in  any 
pp.  275-278. 

Cited  in  Howe  v.  Nickerson,  14  Allen,  40i 
to  pay  a  certain  number  of  dollars  in  gold,  ^ 
forced;  also  in  87  Am.  Dec.  126,  127,  extende< 

Same. — Alternative  judgment  payable  in  g 
in  legal  tender  notes  is  not  authorized,  p.  277. 

Cited  in  Carpentier  v.  Small,  35  Cal.  357,  h< 
of  value  in  gold  currency  for  use  flJiU  oecupa 
meat  may  be  rendered  for  the  currency  valu 
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29  Cal.  278-280.    METER  y.  KOHN.    S.  C.  33  Cal.  484,  486,  oonsidering 
the  modification  of  the  judgment. 

General  Citation. — In  87  Am.  Dec.  126,  as  an  authority  recognizing 
the  constitutionality  of  the  specific  contract  law. 

29  Cal.  281-282.    STODDARD  y.  TREADWELL.    S.  C.  26  Cal.  294. 

Costa. — Upon  reversal  of  judgment  for  plaintiff  by  appellate  court 
and  award  of  new  trial  and  recovery  of  judgment  thereon  by  plain- 
tiff costs  of  the  first  trial  may  be  included,  p.  281. 

Cited  in  Shreve  v.  Cheesman,  69  Fed.  Rep.  789,  in  affirmance;  Schmidt 
V.  Klotz,  130  Cal.  224,  holding  costs  a  matter  of  right  in  action  to 
quiet  title;  Senior  v.  Anderson,  130  Cal.  299,  allowing  costs  of  prior 
trial  as  in  main  case. 

On  Appeal,  points  not  made  in  court  below  will  not  be  considered, 
p.  282. 

Cited  in  Anderson  v.  Black,  70  Cal.  231;  Watrous  v.  Cunningham, 
71  Cal.  32;  and  Fisk  v.  Cuthbert,  2  Mont.  599,  all  in  affirmance;  Mutual 
L.  Ins.  Co.  V.  McGrew,  188  U.  S.  309,  federal  question  first  raised  in 
petition  for  rehearing  in  highest  state  court  is  too  late  to  confer  juris- 
diction on  supreme  court  where  such  petition  was  denied  without 
opinion. 

29  Cal.  283-292.    DAVIS  v.  LIVINGSTON. 

Mechanics'  Lien  Law  must  be  strictly  complied  with  or  lien  has  no 
status,  p.  286. 

Cited  in  The  Eclipse  Mfg.  Co.  v.  Nichols,  1  UUh,  257;  Shackelford 
V.  Beck,  80  Va.  578;  and  Liberty  etc.  Co.  v.  Furbush  etc.  Co.  80  Fed. 
Rep.  037,  all  in  affirmance. 

Same.— Notice  of  lien  for  materials  need  not  state  of  what  they 
consisted,  nor  that  they  were  used  in  the  building  nor  give  the  name 
of  both  of  two  subcontractors,  pp.  287,  288. 

Cited  in  McClain  v.  Hutton,  131  Cal.  136,  noted  under  Brennan  v. 
Swasey,  16  Cal.  141;  Hicks  v.  Murray,  43  Cal.  523,  in  dissenting  opin- 
ion, but  the  case  holds  that  the  name  of  the  owner  or  reputed  owner 
should  be  stated;  Jewell  v.  McKay,  82  Cal.  150,  to  the  point  that  it 
is  unnecessary  to  set  out  the  items  of  account;  and  Presbyterian 
Church  V.  Santy,  52  Kan.  405,  to  the  point  that  lien  of  subcontractors 
is  not  defeated  by  a  mistake  in  incorrectly  naming  the  original  con- 
tractors where  the  name  of  the  contractor,  with  whom  they  dealt  and 
who  was  in  charge  of  the  work,  is  given.  To  ruling  stated  in  76  Am. 
Dec.  508,  note. 

Liens  of  Subcontractors,  etc.,  are  based  upon  and  governed  by  orig- 
inal contract  of  which  it  is  presumed  such  parties  have  had  access  and 
notice,  p.  290. 
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Cited  in  Shaver  y.  Murdoclc,  36  Cal.  298,  in 

Same. — Such  liens  cannot  be  affected  by  app 
cocontractors  with  verbal  assent  of  employer,  ]  , 

Cited  in  Hicks  v.  Murray,  43  Cal.  522,  in 
only  bearing  generally  upon  the  point  of  appo 

29  Cal.  292-299.    DERRINGER  v.  PLATE.    87 

Trademark  Act  of  1863  is  not  exclusive  o 
pp.  296-298. 

Cited  in  ShaVer  v.  Shaver,  54  Iowa,  209,  9 
same  point;  Woodcock  v.  Guy,  33  Wash.  239, 
ment  of  trademark  which  fails  to  allege  that  i 
cordance  with  Ballinger's  Code,  section  3621,  n 
table  relief  at  common  law. 

Trademark  has  no  separate  abstract  existe  ! 
to  the  goods  designated,  yet  it  is  property,  p.  i ! 

Cited  in  Vonderbank  v.  Schmidt,  44  La.  Am , 
St.  Rep.  342,  344,  to  the  same  point.  So  also 
88  Mich.  481;  Protective  Union  v.  Conhaim,  I 
Am.  St.  Rep.  728;  State  v.  Bishop,  128  Mo.  381 
574;  95  Am.  Dec.  90,  note;  and  95  Am.  Dec.  271 
a  trademark  is  property ;  so  also  in  note  100  A  i 

Same. — ^Act  of  1863  does  not  take  away 
registering  trademarks  under  the  act,  pp.*  297 

Cited  in  Whittier  v.  Dietz,  66  Cal.  79,  but 
tion  of  the  codes  filing  for  record  is  necessary. 

General  Citation. — In  Brown  Chemical  Co.  \ 
to  the  point  that  a  trademark  may  be  assignee 
or  successor  in  business. 

29  Cal.  299-307.    SAUNDERS  v.  CLARK. 

Conatmction. — Written  Contracts  must  be  co 
tent  of  parties,  having  in  view  the  conditions 
ties  and  such  intent  must  prevail  over  the  HI 

Cited  in  Piper  v.  True,  36  Cal.  615,  to  the  e 
Sprague  v.  Edwards,  48  Cal.  249,  and  in  Ande 
196;    Burke  Land  etc.  Co.   v.  Wells  etc.  Co., 
mortgage  given  to  secure  purchase  price  of  pro 

29  Cal.  307-309.    CARIAGA  v.  DRTDEN.    S.  C 

Mandamus. — Judgment,  however  erroneous, 
diction  will  not  be  disturbed  by  writ  of  mandai 


Beguhl  V.  Swan,  39  Cal.  411;  and  Ketchum  v.  Superior  Court,  65  CaL 
495. 

29  Cal.  309-312.    HAGAR  y.  LUCAS. 

Collateral  Attack. — Patent  not  void  upon  its  face  is  conclusive  and 
not  subject  to  collateral  attack  by  one  claiming  no  higher  title,  p.  311. 

Cited  in  Durfee  v.  Plaisted,  38  Cal.  83,  but  holding  that  a  patent 
void  upon  its  face  may  be  attacked  collaterally;  85  Am.  Dec  93,  note, 
as  to  impeachment  of  patent  for  public  lands. 

29  Cal.  312-317.    O'CONNOR  v.  BLAKE. 

Defense  of  Prior  Lis  Pendens  is  available  only  where  plaintiff  at 
least  in  both  actions  is  the  same  person,  p.  314. 
Cited  in  Ayres  v.  Bensley,  32  Cal.  630,  in  affirmance. 

Second  Attachment  of  property  in  possession  may  be  levied  by  re* 
turn  of  interest  in  such  property,  p.  315. 

Cited  in  70  Am.  Dec.  779,  note,  to  this  point. 

Judgment  for  defendant  dissolves  attachment,  p.  316. 

Cited  in  Rauft  v.  Young,  21  Nev.  403,  in  affirmance;  Aigeltinger  ▼. 
Whelan,  133  Cal.  113,  further  holding  judgment  admissible  to  show 
such  release;  39  Am.  Dec  609,  extended  note. 

Judgment  may  not  be  Vacated  and  case  reinstated  by  justice  of 
the  peace  where  suit  has  been  dismissed  on  ground  of  nonappearance 
of  the  plaintiff,  p.  316. 

Cited  in  Winter  v.  Fitzpatrick,  35  Cal.  273,  to  the  point  that  a  jus- 
tice may  not  review  his  own  judgment  except  on  motion  for  new  trial; 
and  Dollins  etc.  v.  Pollock  &  Co.,  89  Ala.  360,  to  the  same  point  as 
the  principal  case. 

Replevin. — Judgment  for  costs  should  be  given  defendant  if  entitled 
to  possession  at  commencement  of  action,  but  when  his  right  ceases 
pending  action,  he  is  not  entitled  to  judgment  for  return  of  property, 
pp.  316,  317. 

Cited  in  Flinn  v.  Ferry,  127  Cal.  653,  holding  evidence  as  to  plain- 
tiff's right  to  possession  pending  the  action  improperly  rejected;  Bolan- 
der  V.  Gentry,  36  Cal.  110,  S.  C.  95  Am.  Dec.  164,  in  affirmance  of  the 
point  as  to  judgment  when  right  ceases  pending  action;  and  Pioo  r. 
Pico,  56  Cal.  458,  in  affirmance,  but  explained  as  not  depending  upon 
allegations  of  the  answer,  but  upon  equitable  principles. 

29  Cal.  317-325.     ROBINSON  v.  FORREST. 

State  Patent  to  lands  can  only  be  questioned  by  one  between  whom 
and  th^  United  States  there  is  a  privity  of  title,  p.  320. 
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Cited  a  Mahoney  y.  Van  Winkle,  33  Cal.  458,  to  the  same  effect; 
Rosecrans  v.  I>ouglas8,  52  Cal.  216,  holding  that  a  preemptioner  has 
such  privity;  Mery  v.  Brodt,  121  Cal.  336,  337,  but  holding  govern- 
ment patent  obtained  fraudulently  attackable  by  occupant  with  right 
to  obtain  patent;  85  Am.  Dec.  03,  note  to  the  ruling  stated. 

Swamp  Lands. — When  greater  part  of  smallest  legal  subdivision  is 
swamp  the  whole  is  swamp,  p.  323. 

Cited  in  Fredericks  v.  Zumwalt,  134  Cal.  46,  holding  land  not  swamp 
and  overflowed.  Hogaboom  v.  Ehrhardt,  58  Cal.  233,  holding  that  an 
offer  to  prove  that  twenty  acres  of  land  is  swamp  must  contain  an 
offer  to  prove  a  greater  part  of  a  legal  subdivision  is  swamp. 

Same. — Doctrine  that  the  state  is  owner  of  all  swamps  and  over- 
flowed lands  undisposed  of  within  its  limits,  modified,  pp.  322,  323. 

Cited  in  Sherman  v.  Buick,  45  Cal.  668,  as  qualifying  the  doctrine, 
but  held  not  material  to  the  question  there;  commented  on  in  Gaston 
V.  Stott,  5  Oreg.  58,  59,  but  the  court  withheld  its  opinion  as  to  the 
correctness  of  the  reasoning  adopting  such  modification. 

Same — ^Evidence. — Descriptive  notes  on  plat  of  survey  are  not  com- 
petent evidence  of  character  of  land  until  adopted  between  United 
States  and  state,  pp.  322,  325. 

Cited  in  Keeran  v.  Griffith,  31  Cal.  464,  in  affirmance. 

Same. — Survey  is  not  complete  of  townships  until  they  are  subdi- 
vided into  sections  and  quarter  sections  by  an  approved  United  States 
survey.    The  lines   are   not  ascertained,  but  created  by  such  survey,* 
p.  325. 

Cited  in  Chapman  v.  Polack,  70  Cal.  496;  Hughes  v.  Wheeler,  76  Cal. 
233;  Bullock  v.  Ruse,  81  Cal.  594;  Buchanan  v.  Nagle,  88  Cal.  593,  all 
in  affirmance;  Rea  v.  Haffenden,  116  Cal.  602,  in  affirmance  as  applied 
to  a  Mexican  grant;  State  v.  Central  P.  R.  R.  Co.,  21  Nev.  101,  and 
Central  P.  R.  R.  Co.  v.  Nevada,  162  U.  S.  525,  both  to  the  point  that  until 
lands  are  surveyed  they  cannot  be  identified  for  taxation.  Distin- 
guished in  Reclamation  Dist.  v.  McCuUah,  124  Cal.  178,  holding  rule 
inapplicable  to  description  in  assessment  under  sections  3460,  3461, 
Political  Code. 

29  Cal.  326-329.    BRUNN  v.  MURPHY. 

Evidence. — Tax  Deed  with  proper  recitals  is  prima  facie  evidence  of 
title,  p.  327. 

Cited  in  4  Am.  St.  Rep.  188,  extended  note,  to  this  point. 

Taxation. — Assessment  against  persons  named  and  against  all  own- 
ers, known  or  unknown,  and  claimants  of  any  interest  or  liens,  is  good, 
p.  328. 

Cited  in  extended  note  85  Am.  Dec.  100,  as  commenting  upon  Moss 
V.  Shear,  25  Cal.  38;  S.  C.  85  Am.  Dec.  94,  in  this  connection. 
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% 
Tax  Deed. — Description  may  be  applied  by  extrinsic  evidence  to  Istnd 
sold,  p.  329. 

Cited  in  Wetherbee  v.  Dunn,  32  Cal.  107,  to  the  same  effect. 
General  Citation. — In  17  Am.  Dec.  512,  extended  note,  as  to  recitals 
of  legal  conclusions  in  tax  deeds. 

29  CaL  330-336.    CARPENTIER  y.  laXCHELL. 

Tenant  in  Common  who  has  recovered  in  ejectment  may  maintain 
action  for  mesne  profits  against  cotenant,  p.  333. 
Cited  in  29  Am.  Dec.  485,  extended  note,  to  this  point.   ' 

Setoff. — Improvements  made  on  land  by  trespasser  cannot  be  set  off 
against  damages  in  action  against  him  for  possession  by  tenant  in 
common  who  was  owner  prior  to  trespass,  pp.  334,  335. 

Cited  in  Carpentier  v.  Gardiner,  29  Cal.  162,  in  affirmance;  1  Am. 
Dec.  116,  note;  and  15  Am.  Dec.  351,  extended  note  on  subject. 

Statute  of  Limitations. — ^Rents  and  Profits  in  ejectment  can  only  be 
recoverable  for  three  years  prior  to  commencement  of  action  if  stat> 
ute  is  pleaded,  pp.  335-336. 

Cited  in  Love  v.  Shartzer,  31  Cal.  496,  also  so  holding;  and  Toombs 
V.  Hombuckle,  3  Mont.   196,  with  approval. 

General  Citation.— Paul  v.  Crognaz,  25  Nev.  321. 

29  Cal.  337-356.    MORRISON  ▼.  BOWMAN. 

Will — Estoppel. — ^Wife  electing  to  take  under  a  will  clearly  disposing 
of  community  property  is  estopped  to  claim  title  so  as  to  defeat  will, 
pp.  347-352. 

Cited,  affirming  the  principle,  in  Noe  v.  Splivalo,  54  Cal.  200;  Aldrich 
V.  Willis,  55  Cal.  87;  In  re  Stewart,  74  Cal.  104;  In  re  Gilmore,  81 
Cal.  243;  In  re  Redfield,  116  Cal.  643;  Branson  v.  Watkins,  96  Ga.  58; 
Langley  v.  Mathew,  107  Ind.  202,  205;  Hurley  Admr.  v.  Mclver,  119 
Ind.  55;  Shipman  v.  Keyes  Admr.,  127  Ind.  356;  but  this  last  case 
qualifies  the  rule;  Jacobs  v.  Miller,  50  Mich.  127;  Washburn  v.  Van 
Steenwyk,  32  Minn.  351;  and  Pratt  v.  Douglass,  38  N.  J.  Eq.  536,  541. 
Cited  in  Estate  of  Lufkin,  131  Cal.  293,  holding  widow's  claim  for 
family  allowance  waived  by  election;  Wliisnand  v.  Fee,  21  Ind.  App. 
273,  holding  acceptance  of  bequest  not  an  election  to  bar  statutory 
allowance;  McDonald  v.  Moak,  24  Ind.  App.  531,  quoting  Hurley  v. 
Mclver,  119  Ind.  55;  Mayo  v.  Tudor's  Heirs,  74  Tex.  473,  to  the  point 
that  the  wife's  election  in  such  case  is  necessary  and  that  it  must 
appear  that  she  accepted  some  benefit  inconsistent  therewith.  Cited 
also  in  26  Am.  Dec.  503,  505,  note;  43  Am.  Dec  757,  note;  and  63  Am. 
Dec.  128,  note. 

Construction  of  WilL — Intention  of  testator  controls,  p.  350. 
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Cited  in  In  re  Stewart,  74  Cal.  101,  with 
Dec.  503,  note. 

Seme. — ^It  18  not  to  be  presumed  in  the  i 
on  the  part  of  the  testator  that  he  design 
not  his  own,  p.  350. 

Cited  in  In  re  Gilmore,  81  Cal.  242,  to  the 
108  Cal.  119,  with  approval.  So,  also,  in  Ms 
34  Minn.  164;  S.  C.  57  Am.  Rep.  45;  and  26  i 

Deed  by  Attorney  in  fact  must  be  signed 
p.  352. 

Cited  in  Southern  P.  Co.  ▼.  Von  Schmidt 
held  inapplicable  as  the  principal  case  was  i 
tion  was  abolished  as  to  contracts  under  sea 
tended  note. 

Judgment  Should  Corretpond  with  the  reliei 
not  extend  benefits  beyond  that,  p.  354. 

Cited  in  Nevada  etc  Co.  v.  Kidd,  37  Cal.  » 
from  the  principal  case. 

29  Cal.  359-385.    MYERS  v.  MOTT.    89  Am. 

Appeal  from  judgment  raises  all  material  p 
ment,  p.  362. 
Cited  in  Hurtgen  v.  Kantrowitz,  15  Colo.  - 

Judgment  Enforcing  Attachment  Lien  by 
plication  of  proceeds  to  satisfaction  of  dema  i 
action  continued  against   administrator,  pp.    I 

Cited  in  Bank  of  Stockton  v.  Howland,     i 
point  in  connection  with  the  question  as  to  j  i 
neous  against  the  surviving  obligors  and  tl  i 
ceased  obligor;  and  in  Holladay  v.  Hare,  69 
holding. 

Attachment  Lien  is  Dissolved  by  death  of  i 
before  judgment,  pp.  367-370. 

Cited  in  Hensley  v.  Morgan,  47  Cal.  623,  i 
Ham  V.  Cunningham,  50  Cal.  366;  Day  v.  Si  i 
Holladay  v.  Hare,  69  Cal.  517,  in  connection    i 
charge  of  bankruptcy  and  liability  of  propei   ; 
Tucker,   7   Colo.   39,   with   approval;   in   Ben 
4IH,  kk^  ^a  Ufdding,  Imt  in  that  cxa^t^  it  wag     i 
vent  D<?btor  Act  i^iuch  lii*n   was   prettervt*d;   : 
Am.  Dec.  611,  extended  iiotej  TO  Am.  Dee.  7    I 
I4a,  extended  note;  aod  8  Am.  St.  Ftep.  2m,    i 
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istrator's  hands  for  administration,  p.  370. 
Cited  in  Day  v.  Superior  Court,  61  Cal.  494,  to  the  same  point. 

29  Cal.  385-392.     DOE  v.  VALLEJO. 

Verdict  will  not  be  set  aside  as  contrary  to  evidence  where  there  is  a 
substantial  conflict  of  evidence,  pp.  390,  392. 

Cited  in  Appeal  of  Piper,  32  Cal.  537,  in  affirmance;  so,  also,  in 
Pralus  V.  Pacific  G.  &  S.  M.  Co.,  35  Cal.  37;  and  in  Silva  v.  Pickard, 
14  Utah,  254. 

Same. — Such  rule  applies  in  law  or  equity,  p.  391. 
Cited  in  Silva  v.  Pickard,  14  Utah,  254,  in  affirmance. 

Interest  upon  Interest  due  cannot  be  allowed  without  express  agree- 
ment, p.  392. 

Cited  in  Finger  v.  McCaughey,  114  Cal.  66,  but  only  generally  in 
connection  with  compounding  interest  under  agreement;  Yndart  v.  Den, 
116  Cal.  545,  546,  S.  C.  58  Am.  St.  Rep.  208,  209,  in  affirmance;  and 
35  Am.  Dec.   141,  note. 

29  Cal.  393-395.    BLOOD  v.  SHANNON. 

Broker  is  entitled  to  commission  where  he  has  performed  the  service 
by  effecting  a  sale  at  the  price  specified,  p.  395. 

Cited  in  Wilson  v.  Sturgis,  71  Cal.  229;  and  Smith  v.  Schiele,  93  Cal. 
149,  both  in  affirmance;  Watson  v.  Brooks,  13  Fed.  Rep.  543;  S.  C. 
8  Sawy.  320,  as  to  when  a  sale  by  a  broker  for  commissions  iB  per- 
formed but  declared  not  exactly  in   point. 

29  Cal.  395-407.     EX  PARTE  McCARTHY. 

Senate  has  Power  to  investigate  alleged  criminal  conduct  of  mem- 
bers with  a  view  to  expulsion  or  punishment  if  guilty,  p.  406. 

rittHl  in  H.v  purlf  l^wrenrL\  llU  CaL  29U;  and  In  re  Lawrenoe,  80 
Fed.  Rep.   101,  102,  both  in  affinnnntrti. 

Contempt. — ^S^nale   haa   power   to   wjmmit   witne»B   for   oootempt   for 

refusing  Uy  testify  btvfore  it,  pp.  406,  407. 

fltoii  in  In  re  Lawrentv,  BO  Fed.  Rep,  101 »  102,  and  In  re  Davis,  5d 
Kan.  37H,  to  the  same  point  in  aitirniaace.  See.  also.  Ex  psxrte  Law* 
rence,  Hfl  Cal.  2fl9. 

General  Citation.— In  85  Am,  Dec.  401,  not^  in  ponneotion  with  the 
jereTieml   que^tkm  of  perjury  before   ottleers   or  tribunal*. 

2R  Cal  407-4 1 4.     WINTER  v.  STOCK,     89  Am,  Dee,  57. 
Deed  to  L.  B.  and  CtK  veata  title  in  U  B.  alone,  pp.  410>418. 
Cited  in  Woodward  v,  McAilaio,  101  Cal.  44J,  a«  so  diJt-iding,  but  in 
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that  caee  mortgage  to  a  partnership  under  the  1 
mitted  to  be  foreclosed  against  the  grantee  of  tl 
assignee  of  the  firm;  Lindley  v.  Davis,  7  Mont.  21S 
ion,  in  affirmance,  but  the  question  there  concer 
from  partnership  assets  of  real  estate  standing  i 
partners;  Bamet  v.  Lachman,  12  Nev.  367,  in  affir 
197,  note;  12  Am.  St.  Rep.  742,  note;  19  Am.  St. 
48  Am.  St.  Rep.  65,  extended  note.  Distinguished 
V.  Fruit  Clg.  Co.,  101  Fed.  828,  holding  assignment 
artificial  name  to  vest  the  property  in  the  partnei 

Warranty  of  Title  as  "indisputable  and  satisf 
with  if  title  is  good  and  valid,  notwithstanding 
of  title,  pp.  409,  412. 

Cited  in  Montgomery  v.  Pacific  Coast  L.  Bureau 

28  Am.  St.  Rep.  127,  in  affirmance;  Allen  v.  Pock^ 
C.  42  Am.  St.  Rep.  101,  but  briefly  noted  and  de 
as  in  that  case  the  contract  provided  for  the  aocepi 
title  by  the  purchaser's  attorney. 

29  Cal.  414  415.     PEOPLE  y.  RICHMOND. 

Criminal  Act  is  not  justified  by  the  fact  that  i 
control  of  master,  principal,  parent,  or  superior,  p.  • 

Cited  in  Cagle  v.  State,  87  Ala.  39,  in  affirmane 
illegal  sale  of  liquor  by  a  minor  under  parent's  i 
70  Am.  Dec.  499,  note. 

29  Cal.  415-418.     PEOPLE  v.  R0SB0R0U6H. 

Election    Contest. — Remedy    for   defeated    party 
motion   for  new  trial.     The  jurisdiction   in   such  c  i 
416,  417,  as  having  been  so  decided  in  Dorsey  v.  B  i 

Cited  in  Packard  v.  Craig,  114  Cal.  97,  in  affirr 
the  principal  case. 

Mandamus  Lies  to  compel  county  judge  to  setth 
tion  for  new  trial,  p.  417. 

Cited  in  Wood  v.  Strother,  76  Cal.  550,  S.  C.  9  i?  i 
discussion  as  to  the  office  of  the  writ  and  holding 
pel  an  auditor  to  countersign  a  warrant  for  stree : 
m  Kpfinp  V.  Murphy;  19   N'e^v.  tt.">,  with  ajiproval. 

General  Ci  til  tion,— In  70  Am.  Dec.  724.  note,  a* 
the  rtppi^llato  ouurt  unsJer  sirtU:!*'  ih  st^ction  4»  of  th  i 

£t  Ciil,  421  422.     PEOPLE  t.  EOBLES. 

Witnesa  may  be  A&ked  on  cros&s-exatninaUon  oi  i 
counts  of  tht?  niflilUT  on   prior  uca^aalona,  p.  42  L 
Notes  Cal-  Kt*p.^93 


uitea  m  reopie  v.  f^DaiiKs,  117  uai.  000,  out  only  generally  as  to 
the  cross-examination  there  being  within  the  rules. 

29  Cal.  422-427.     BAILEY  ▼.  TAAFFE. 

Setting  Aside  Default. — Affidavit  is  insufficient  which  does  not  show 
either  a  meritorious  defense  or  that  the  default  occurred  through  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  p.  423. 

Cited  in  Parrott  v.  Den,  34  Cal.  80,  to  the  point  that  an  affidavit 
of  merita  is  indi:^pen»able.  Soj  also,  in  Nevaila  Bank  v.  Dresbaoh,  63 
Cal  325 i  approved  in  Mayer  v.  Mayur,  27  Oreg.  130,  as  to  meritorioua 
defense  J  Oauthier  v.  Hu^icka,  3  N.  Dnk.  3,  holding  thnt  an  affidavit 
of  merits,  the  answer  not  being  verified,  w  necBRHsiry  to  vacute  judg- 
ment. Cited  in  58  Am.  Det,  3ftS,  iia  to  wljat  t?on»titutea  mistake,  in- 
advertencf,  surprise,  and  excUfiabJe  nej^lprt. 

Granting  or  Kef  using  Order  Setting  Aside  Default  ts  in  sotind  dis« 
ct^tion  uf  oourt  subject  only  to  review  for  iilmse,  but  the  discretion 
intended  U  not  iirUitrsiry  but  legal,  pp*  42:^,  424. 

Cited  in  Melde  v.  Ki^ynoldfl,  129  CaL  311,  noted  under  Roland  v. 
Kreyenbagen,  13  Cal.  455;  Ferris  v.  Wood^  144  Cal.  428.  applying  rule 
to  motion  to  disinisa  action  for  want  of  prosecution:  Potter  v.  Holmes, 
74  Minn.  512,  and  Utah  ^c.  Bank  v,  Trumbo,  17  Utah,  208,  holding 
vacation  of  default  improperly  refused;  Coleman  v.  Rankin,  37  Cal, 
24f^,  to  the  point  that  the  order  rests  in  the  dhcretion  of  the  *?ourt 
subject  only  to  review  for  abnse;  Barnes  v.  Barnes,  1*5  CaL  1S3,  in 
affirmance;  WlJliamBon  v.  Ciimuiingrt  t^tc,  JK'j  Cal,  05:i,  with  approval 
as  to  the  matter  relating  In  the  court *s  distTetion.  sjubject  only  to  re- 
view for  abus*;  Miller  w  Carr,  116  OvL  3Hl,  ,S.  C  58  Am.  St.  Rep.  182, 
in  affirmance  quoting  from  the  principal  efl,^e;  Kyers  v.  JlcPhee,  4 
C-olo.  207,  with  approval  aa  to  the  character  of  tbt*  discretion-  Tid- 
wdl  V,  Wetherspwin,  Ihi  Fla.  2Hf>.  to  the  siime  point  with  the  qimlilii^- 
tion  that  the  dlj^cretlon  h  always*  open  to  review;  flense n  v,  Barbour, 
12  Mont,  57tt,  in  appn>val  ipiotitig  from  the  principal  oa^e;  Uarpi>r  v. 
Mai  lory,  4  Nev.  453,  in  disj^entlng  opinion,  bnt  the  refusal  of  the  court 
below  to  open  the  default  was  sustained;  Horton  v.  New  Pajifl  Co., 
21  Nev.  Ifl7,  in  artirmance  quoting  from  the  priucipal  case;  White  V- 
Northwest  Stage  Co.,  5  Oreg.  103,  to  the  jiolnt  that  the  court  will  not 
interfere  in  tmeh  case  except  for  abni*e  of  1  lis  ere  I  i  on ;  Ravage  v.  Savage, 
10  Oreg.  330,  quoting  from  the  principal  case  with  approval  as  to  the 
character  of  the  di  secret  km;  so,  Thorn  pson  v.  Connell,  31  Ureg,  235; 
and  Evans  v.  Fall  River  County,  4  S,  Dak.  ]2'A,  holding  to  the  same 
effect  as  the  principal  case.  So,  also,  in  Watlkor  Bros*  v.  Insurance 
Co.,  2  Utah,  a;i3;  Enright  v.  Grant,  5  I  tah,  344;  and  Hull  v,  Vining, 
17  Wash.  St.  :i5lJ,  in  afllrmance,  quoting  from  the  principal  code  as 
to  the  character  of  the  discretion,  Also  cited  in  68  Am.  Dec  393, 
extended  note. 
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Same. — Affidavit  should  be  made  by  defendant  unless  good  cause 
appear  and  not  by  his  counsel,  pp.  425,  426. 

Cited  in  Nicholl  v.  Nicholl,  66  Cal.  37,  where  the  affidavit  by  the 
attorney  was  upheld  as  it  showed  sufficient  reason  for  its  not  being 
made  by  the  party  himself;  also  in  58  Am.  Dec.  396,  extended  note. 

Same. — Facts  constituting  defense  need  not  be  stated,  p.  426. 

Cited  in  Francis  v.  Cox,  33  Cal.  325,  in  affirmance;  contra,  Donnelly 
y.  Clark,  6  Mont.  138;  and  Nickerson  v.  California  R.  Co.,  61  Cal.  268. 
Also  cited  in  58  Am.  Dec.  396,  extended  note. 

Same. — Answer  ought  as  the  better  practice  to  be  exhibited  to  the 
court  on  motion  to  set  aside  default,  p.  426. 

Cited  in  Parrott  v.  Den,  34  Cal.  81,  where  the  default  was  rendered 
on  an  amended  complaint,  and  it  was  held  that  the  answer  to  the 
original  complaint  could  not  be  treated  as  an  affidavit  of  merit;  so, 
in  Gauthier  v.  Rusicka,  3  X.  Dak.  3,  holding  that  where  the  answer 
was  not  verified  an  affidavit  of  merits  was  necessary  to  vacate  judg- 
.  ment. 

Same. — Counter-Affidavits  were  considered  in  connection  with  affi- 
davit of  defendant  on  the  motion  to  set  aside  default,  pp.  426,  427. 

Cited  in  Francis  v.  Fox,  33  Cal.  326,  holding  that  where  merits  are 
shown  by  affidavits  counter-affidavits  cannot  be  received;  also  explain- 
ing the  principal  case. 

Opening  Default. — Costs  should  be  imposed  as  a  condition  therefor, 
p.  427. 
Cited  in  Heermanr  v.  Sawyer,  48  Cal.  563,  so  holding. 

General  Citation. — ^In  58  Am.  Dec.  394,  note,  to  the  point  that  an 
order  vacating  a  judgment  by  default  is  appealable. 

29  Cal.  427  429.    PEOPLE  v.  MOORE. 

Nuisances — ^Jurisdiction. — County  courts  have  original  jurisdiction  to 
abate  nuisances,  p.  429. 

Cited  in  Oourtwright  v.  Bear  R.  W.  &  M.  Co.,  30  Cal.  577,  in  affirm- 
ance, holding  also  that  district  courts  have  such  jurisdiction. 

Action  to  Abate  Nuisance  is  "a  case  in  equity,"  p.  429. 
Cited  in  Sullivan  v.  Royer,  72  Cal.  249;   S.  C.   1  Am.  St.  Rep.  52, 
with  approval;  and  followed  in  Akin  v.  Davis,  11  Kan.  587. 

29  Cal.  429-436.    PEOPLE  y.  EVANS. 

Official  Bond. — Sureties  are  liable  thereon  notwithstanding  defects 
in  approval  or  approval  by  wrong  officer,  p.  436. 

Cited  in  People  v.  Kneeland,  31  Cal.  293,  with  approval.  So,  also, 
in  Mendocino  Co.  v.  Morris,  32  Cal.  148;  following  in  People  y.  Huson, 
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78  Cal.  167.  Cited  in  Board  of  Co.  Commrs.  v.  State  Bank,  64  Minn. 
184,  to  the  point  that  such  sureties  cannot  escape  liability  on  the 
ground  that  the  principal  was  not  duly  elected,  appointed,  nor  legally 
qualified;  and  in  State  etc.  v.  Proudfoot,  38  W.  Va.  743,  to  the  same 
effect  as  the  principal  case. 

Action  on  Official  Bond — ^Joinder. — ^Any  number  of  persons  severally 
liable  on  bond  may  be  joined  without  joining  all,  p.  436,  in  connection 
with  argument  of  counsel,  p.  430. 

Cited  in  Heppe  v.  Johnson,  73  Cal.  270,  in  affirmance. 

Official  Bond. — Judgment  may  be  entered  against  each  surety  for 
amount  of  his  liability  and  for  all  costs  with  provision  that  only 
amount  of  judgment  be  collected  in  gross,  p.  436. 

Followed  in  Heppe  v.  Johnson,  73  Cal.  270. 

29  Cal.  437-444.     HASKELL  y.  MOOSE. 

Counterclaim. — ^Partnership  demands  between  plaintiff  and  defend- 
ant cannot  be  set  off  in  suit  on  a  contract  of  indemnity,  pp.  443,  444. 

Cited  in  Lane  v.  Turner,  114  Cal.  399,  in  affirmance. 

29  Cal.  444-449.     MASTICK  y.  THORP. 

Judgment. — Equity  will  not  set  aside  judgment  or  grant  new  trial 
except  all  remedy  at  law  has  been  lost  without  fault  or  negligence 
or  there  has  been  fraud,  accident,  mistake,  or  surprise,  pp.  447-449. 

Cited  in  Boston  v.  Haynes,  33  Cal.  36,  38,  so  holding;  Davis  v.  Chal- 
fant,  81  Cal.  631,  as  authority  in  connection  with  the  suffidency  of  a 
bill  in  equity  to  set  aside  judgment  and  obtain  a  new  trial;  and  Dun- 
lap  V.  Steere,  92  Cal.  355,  S.  C.  27  Am.  St.  Rep.  148,  in  affirmance  of 
the  principle  as  applied  to  grounds  for  equitable  relief  in  equity  against 
an  unconscionable  advantage  gained;  McMillan  v.  Wooley,  6  Idaho,  43 
holding  insufficient  a  complaint  in  action  to  procure  new  trial  of 
former  action;  19  Am.  Dec.  606,  607,  extended  note,  fully  considering 
the  various  phases  of  this  subject;  and  53  Am.  St.  Rep.  447,  extended 
note,  as  to  negligence  as  a  bar  to  equitable  relief  and  "negligence  in 
not  attending  trial." 

General  Citation. — In  Latham  v.  Blake,  77  Cal.  648,  citing  the  prin- 
cipal case  at  page  448,  in  dissenting  opinion,  but  so  far  as  we  are  able 
to  determine  the  citation  is  not  in  point,  although  the  general  trend 
of  the  dissenting  opinion  might  indicate  that  the  question  of  impeach- 
ment of  judgments  and  orders  was  involved  in  the  citation. 

29  Cal.  449-453.     PEOPLE  v.  HASTINGS. 

Taxation. — Assessment  must  be  made  as  provided  by  law  or  tax  is 
not  valid,  p.  451. 
Cited,  in  People  v.  San  Francisco  Sav.  Union,  31  Cal.  138,  140,  with 
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approval.  So,  also,  in  People  v.  McCreery,  34  Cal.  437;  People  v.  Sar- 
gent, 44  Cal.  434,  quoting  to  this  point  with  approval;  so,  in  Savings 
&  Loan  Soc.  v.  Austin,  46  Cal.  512;  and  Nebraska  City  v.  Gas  Co.,  9 
Neb.  345,  to  the  same  effect;  State  v.  F.  J.  S.  M.  Co.,  14  Nev.  247, 
in  affirmance;  In  re  Page,  60  Kan.  848,  holding  taxation  act  unconstitu- 
tional under  local  statutes.  Clegg  v.  State,  42  Tex.  610,  holding  that 
assessment  must  be  made  as  provided  by  law  to  give  right  of  action. 

Taxation. — Assessment  must  be  made  by  duly  elected  assessor  and  by 
assessor  of  district  where  tax  is  levied,  pp.  451-452. 

Cited  in  People  v.  S.  F.  Sav.  Union,  31  Cal.  138,  with  approval  as 
to  assessment  by  duly  elected  assessor;  so  in  People  v.  McCreery,  34 
Cal.  437;  People  v.  Kelsey,  34  Cal.  476,  and  People  v.  Hastings,  34 
Cal.  576.  ated  in  People  v.  P.  &  S.  V.  R.  R.  Co.,  34  Cal.  657,  with 
approval.  So,  in  Reily  v.  Lancaster,  39  Cal.  358,  359;  People  v.  Sar- 
gent, 44  Cal.  434;  and  Savings  and  Loan  Soc.  v.  Austin,  46  Cal.  512, 
quoting  at  length  from  the  principal  case.  Affirmed  in  Williams  v. 
Corcoran,  46  Cal.  556,  as  to  the  assessment  made  by  assessor  of  dis- 
trict; and  so,  in  People  v.  White,  47  Cal.  617.  Cited  in  Houghton  v. 
Austin,  47  Cal.  663,  664,  in  affirmance;  Mason  v.  Johnson,  51  Cal.  614, 
holding  that  a  tax  collector  of  a  city  cannot  collect  taxes  of  an  adjoin- 
ing town,  even  though  annexed  to  the  city  after  his  election;  Smith 
V.  Farrelly,  52  Cal.  80,  to  the  same  effect  as  the  last  citation;  Far- 
mers' etc.  Bank  v.  Board,  97  Cal.  324,  but  holding  that  the  principal 
case  has  no  application  to  the  new  constitution;  City  v.  Kaunitz,  39 
Fla,  698,  63  Am.  St.  Rep.  207;  noted  under  Ferris  v.  Coover,  10  Cal. 
589;  Slaughter  v.  Louisville,  89  Ky.  124,  to  the  point  that  the  valu- 
ation must  be  made  by  an  assessor;  and  so  in  State  v.  Tonella,  70 
Miss.  711,  also  holding  that  the  legislature  cannot  substitute  another 
officer  as  against  a  constitutional  designation  of  the  officer. 

Same. — Legislature  cannot  make  the  valuation,  p.  452. 

Cited  in  People  v.  San  Francisco  Sav.  Union,  31  Cal.  138,  in  affirm- 
ance; So  in  People  v.  McCreery,  34  Cal.  437;  and  Slaughter  v.  Louis- 
ville, 89  Ky.  124.  Cited  in  State  v.  Tonella,  70  Miss.  711,  to  the  point 
that  the  legislature  cannot  substitute  another  than  the  one  authorized 
by  the  constitution  to  make  assessment. 

General  Citation. — Christy  v.  B.  S.  Sacramento  Co.,  39  Cal.  11,  to 
the  point  that  when  the  constitution  declares  an  office  elective  it  can 
be  filled  in  no  other  mode  than  that  provided  by  the  instrument  itself. 
Lyman  v.  Howe,  64  Ark.  437. 

29  Cal.  453-459.    FINCH  v.  TEHAMA  COUNTY. 

Board  of  Superyisors  is  a  body  of  limited  jurisdiction,  and  iis  jur- 
isdiction must  appear  in  the  record  of  its  proceedings,  p.  455. 

Cited  in  State  v.  Washoe  Co.,  5  Nev.  319,  in  affirmance;  County  of 
Colusa  V.  County  of  Glenn,  124  Cal.  501,  applying  rule  to  state  board 


is  applied  to  county  commissioners ;  so  in  State  v.  Central  Pac.  R.  R. 
Co.,  9  Nev.  89;  Johnson  v.  Eureka  Co.,  12  Nev.  31;  and  in  Godchauz 
V.  Carpenter,  19  Nev.  418. 

29  Cal.  459-460.    PEOPLE  v.  BURNEY. 

Certiorari. — ^Mere  errors  of  law  of  an  inferior  court  cannot  be  re- 
i^iewed  on  certiorari,  p.  460. 

Cited  in  Morley  v.  Elkins,  37  Cal.  457,  to  the  point  that  certiorari 
does  not  lie  for  error  within  the  jurisdiction  of  the  county  court.  So 
in  Central  P.  R.  R.  Co.  v.  Placer  Co.,  46  Cal.  670,  to  the  same  effect; 
State  ex  rel.  v.  Skinner,  33  La.  Ann.  257,  in  affirmance;  Kirby  v.  Cir- 
cuit Court,  10  S.  Dak.  41,  denying  right  to  writ. 

Appellate  Power  of  supreme  court  does  not  extend  to  cases  of  mis- 
demeanor, p.  460. 
Cited  in  People  v.  Johnson,  30  Cal.  101,  in  affirmance. 

29  Cal.  460-466.  BONDS  v.  HICKMAN.  S.  C.  32  Cal.  202,  204,  con- 
sidering the  points  of  a  patent  to  administrator  and  also  of  such 
patent  as  evidence. 

Filing  Notice  of  appeal  is  indispensable  to  perfect  appeal;  a  waiver 
of  the  filing  is  not  its  equivalent,  for  consent,  though  it  may  waive 
error,  cannot  confer  jurisdiction,  pp.  462,  463, 

Cited  in  Moyle  v.  Landers,  78  Cal.  106,  S.  C.  12  Am.  St.  Rep.  28, 
with  approval,  but  declared  not  in  point,  service  of  notice  being  made 
in  that  case  upon  attorney  after  his  client's  death,  and  he  was  em- 
ployed by  deceased's  representatives;  Matter  etc.  of  Gold  St.  v.  New- 
ton, 2  Dak.  Ter.  40,  in  substantial  affirmance;  and  followed  in  Oliver  v. 
Harvey,  5  Oreg.  362.  Cit^d  in  Wolf  v.  Smith,  6  Greg.  74,  to  the  same 
points,  citing  also  the  last  citation  herein;  Seattle  etc.  Co.  v.  Simpson, 
19  Wash.  633,  634,  notice  and  holding  defect  not  waived  by  appearance; 
Chamberlain  v.  Hedger,  10  S.  Dak.  293,-  as  to  waiver  by  stipulation 
as  to  appeal  prematurely  taken;  Yori  v.  Cohn,  26  Nev.  228,  where  par- 
ties fail  to  agree  as  to  statement  of  case  on  motion  for  new  trial,  and 
statement  is  settled  by  court,  certificate  of  judge  that  statement  has 
been  allowed  and  is  correct  cannot  be  impeached  on  appeal  by  ex- 
trinsic evidence. 

Appeal. — Supreme  court  can  only  act  upon  the  transcript  of  the 
record  which  may  be  perfected  by  inserting  or  striking  out,  but  the 
document  itself  cannot  be  varied  or  amended  by  appellate  court,  pp. 
463,  464. 

Cited  in  Satterlee  v.  Bliss,  36  Cal.  521,  as  well  settled;  so  in  Thomp- 
son V.  Patterson,  54  Cal.  547;  affirmed  in  Boyd  v.  Burrel,  60  Cal.  284. 
Cited  in  State  v.  C.  P.  R.  R.  Co.,  21  Nev.  101,  with  approval;  Mouser  v. 
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Palmer,  2  S.  Dak.  470,  to  the  same  effect;  Washoe  etc.  Co.  v.  Hickey, 
23  Mont.  322,  hut  sustaining  right  of  appellate  court  to  examine  orig- 
inal appeal  bond  notwithstanding  clerk's  certificate  as  to  its  correct- 
ness; Bogges  V.  Harris,  90  Tex.  477,  to  the  point  that  the  trial  court 
and  not  the  appellate  court  retains  jurisdiction  over  the  record  and  it 
is  for  the  former  to  change  it  or  determine  its  correctness;  and  in 
Ward  V.  Springfield  etc.  Ins.  Co.,  12  Wash.  St.  633,  as  settled  doctrine. 

Appeal. — Stipulation  that  notice  was  filed  and  served  will  not  be 
disregarded  or  set  aside  by  appellate  court  for  mistake,  pp.  464,  465. 

Cited  in  Carey  v.  Brown,  58  Cal.  186,  in  affirmance;  Moyle  v.  Landers, 
78  Cal.  106,  S.  C.  12  Am.  St.  Rep.  28,  but  on  the  last  point  herein,  al- 
though it  is  doubted  whether  an  express  stipulation  naming  the  neces- 
sary steps  would  not  be  binding;  Wads  worth  v.  Wads  worth,  81  Cal. 
183,  where  the  stipulation  was  held  sufficient,  although  it  does  not 
appear  what  the  exact  facts  were;  and  in  Forin  v.  Yoell,  99  Cal.  174, 
where  the  stipulation  as  to  the  undertaking  was  upheld,  referring  also 
to  section  940  of  the  Code  of  Civil  Procedure. 

Same. — Trial  court  upon  proper  application  could  relieve  from  such 
stipulation  on  the  ground  of  mistake,  p.  464. 

Cited  in  Rapp  v.  Spring  Valley  G.  Co.,  74  Cal.  535,  in  affirmance. 

Patent  of  United  States  cannot  be  attacked  collaterally  because 
issued  to  administrator  of  deceased  assignee  of  a  military  land  war- 
rant, p.  465. 

Cited  in  Truckee  etc.  R.  Co.  v.  Campbell,  44  Cal.  92,  holding  that 
a  franchise  cannot  be  attacked  collaterally  for  mere  error  in  the  exer- 
cise of  authority  to  make  the  grant;  Sherman  v.  McCarthy,  57  Cal. 
512,  quoting  from  the  principal  case  to  the  same  point;  and  so  in 
Christy  v.  Fisher,  58  Cal.  257;  California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  126  Fed.  42,  validity  of  grant  of  franchise  by  city 
not  collaterally  attacked  by  private  party  on  ground  of  irregularity 
in  exercise  of  power  by  city,  nor  because  of  failure  of  grantee  to  per- 
form conditions,  nonperformance  of  which  work  forfeiture. 

29  CaK  40fi  479,     WOODS  v.  BTJGBEY. 

Sales  and  iiKirtgnjies  of  personal  property  are  void  m  to  erwtlitors 
without  immetliate*  fictunl,  and  continued  change  of  poas^sgion.  and 
what  amounts  to  audi  change  depends  upon  the  circumstancea  of  each 
cast*,  pp.  471-474. 

Cited  in  nilliker  w  Kuhn,  71  CaL  221,  applying  the  rule  to  a  pledge; 
Brown  v.  O'XeaU  95  CuJ.  2li7.  S.  C.  2\\  Am.  St.  Hep.  114.  in  iimrmance 
in  connect  inn  with  tht'  salt*  to  a  third  person  by  a.  t'oleuiLnt  in  exclu- 
flive  posH(«iJiion;  Dubois  v.  Spinka,  114  t'lil.  2!>4.  in  aflirmanw;  iJeorge 
V.  Pierce,  12^J  Cal.  177,  noted  under  J^t  evens  v.  Irwin,  15  Cah  ofl3;  Kug- 
gles  V.  Cannedy,  127  Cal.  2W5,  noted  under  Chenery  v.  Palmer,  G  Cai, 
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110;  Ray  v.  Raymond,  8  Colo.  470,  applying  the  rule  to  an  assignment; 
Bassinger  v.  Spangler,  0  Colo.  186,  187,  188,  in  affirmance;  Allen  v. 
Steiger,  17  Colo.  557,  holding  that  a  mortgagee  must  assume  posses- 
sion within  a  reasonable  time;  Autrey  v.  Bo  wen,  7  Colo.  App.  411, 
with  approval;  Dodge  v.  Jones,  7  Mont.  141,  in  dissenting  opinion, 
but  the  case  holds  that  executing  and  delivering  a  bill  of  sale  of  horses 
bought  in  good  faith,  paid  for,  branded  and  turned  loose  with  other 
horses  was  a  sufficient  delivery;  Togiiini  v.  Kyle,  17  Nev.  213,  S.  C. 
45  Am.  Rep.  443,  holding  that  the  change  of  possession  was  sufficient 
of  charcoal  in  pits,  where  the  vendee's  agent  marked  the  pits  with 
their  name,  remained  in  possession  a  few  days,  and  then  left  in  charge 
of  another  who  visited  the  pits  every  day;  Howard  v.  Dwight,  8  S. 
Dak.  402,  in  affirmance;  Ewing  v.  Merkley,  3  Utah,  411,  holding  that 
delivery  to  a  mortgagee  should  be  in  a  reasonable  time;  Shaner  v. 
Alterton,  151  U.  S.  624,  in  affirmance.  So,  in  Edmonson  v.  Hyde,  2 
Saw}'.  208,  200;  S.  C.  7  Bank.  Reg.  4,  in  the  case  of  a  mortgage;  and 
in  In  re  Morrill,  2  Sawy.  360;  S.  C.  7  Bank.  Reg.  120;  also  a  case  of 
a  mortgage.  Cited  in  76  Am.  Dec.  504,  note;  and  85  Am.  Dec.  187, 
note. 
General  Citation.— Walters  v.  Ratliflf,  10  Okla.  274. 

20  Cal.  480-485.     PEOPLE  y.  SASSOVICH. 

Constitutional  Law. — Statute  must  be  held  valid  unless  clearly  re- 
pugnant to  the  constitution,  p.   482. 

Cited  in  Ex  parte  Rodriguez,  30  Tex.  770,  in  affirmance;  so  in  South- 
em  P.  R.  R.  Co.  V.  Orton,  32  Fed.  Rep.  473,  S.  C.  6  Sawy.  186,  to  subsUn- 
tially  the  same  effect;  Tucker  v.  Barnum,  144  Cal.  271  (dissenting  opin- 
ion), construing  County  Government  Act,  p.  365. 

Person  is  de  facto  Official  who  enters  under  color  of  right  and  title  to 
office,  p.  485. 

Cited  in  Hull  v.  Superior  Court,  63  Cal.  177,  to  the  same  point;  Park's 
Petition  for  Habeas  Corpus,  3  Mont.  430,  with  approval;  and  in  10  Am. 
Dec.  68,  extended  note. 

Title  to  an  Office  cannot  be  questioned  collaterally,  p.  486. 

Cited  in  People  v.  Provines,  34  Cal.  523,  and  People  v.  Mellon,  40  Cal. 
656,  in  affirmance;  so  in  Hull  v.  Superior  Court,  63  Cal.  177;  and  in 
Park's  Petition  for  Habeas  Corpus,  3  Mont.  432,  cited  in  Walcott  v. 
Wells,  21  Nev.  55;  S.  C.  37  Am.  St.  Rep.  484,  to  the  same  effect;  Hamlin 
V.  Kassafer,  15  Oreg.  460;  S.  C.  3  Am.  St.  Rep.  180,  in  affirmance; 
Susanville  v.  Long,  144  Cal.  365,  as  to  ordinance  passed  by  trustees 
alleged  to  have  been  merely  de  facto;  10  Am.  Dec.  68,  extended  note. 

20  Cal.  486-401.  FAIR  v.  STEVENOT. 

In  Case  of  Separate  Appeals  each  must  be  heard  on  its  own  transcript, 
p.  487. 
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Cited  in  Gate«  v.  Walker,  35  Cal.  291,  so  holding. 

Notice. — Possession  which  is  open,  notorious,  and  exclusive  is  suffi- 
cient evidence  of  notice  of  occupant's  title  to  real  estate  to  put  subse- 
quent purchaser  on  inquiry,  pp.  488-491. 

Cited  in  Smith  v.  Yule,  31  Cal.  184;  S.  C.  89  Am.  Dec.  170,  so  holding; 
Pell  V.  McElroy,  36  Cal.  272,  as  a  well-settled  doctrine;  in  Thompson  v. 
Pioche,  44  Cal.  516,  in  affirmance;  Pico  v.  Gallardo,  52  Cal.  208,  to  the 
point  that  such  possession  is  not  notice  but  only  evidence  tending  to 
prove  notice;  Hellman  v.  Levy,  55  Cal.  119,  in  affirmance;  so  in  the 
following  cases.  Palmtag  v.  Doutrick,  59  Cal.  167;  S.  C.  43  Am.  Rep. 
255;  Unger  v.  Mooney,  63  Cal.  596;  S.  C.  49  Am.  Rep.  106;  Montgomery 
v.  Keppel,  75  Cal.  131;  S.  C.  7  Am.  St.  Rep.  126,  also  declaring  the  rule 
well  settled;  Bank  of  Mendocino  v.  Baker,  82  Cal.  117;  and  Dreyfus  v. 
Hirt,  82  Cal.  625,  as  applied  to  an  unrecorded  lease;  Emeric  v.  Alva- 
rado,  90  'Cal.  472,  473,  also  declaring  that  such  possession  is  not  ipso 
facto  notice  but  only  evidence  tending  to  show  notice;  Winterburn  v. 
Chambers,  91  Cal.  182,  as  applied  to  an  entry  and  possession  under  an 
administrator's  deed  unrecorded;  so  in  De  Frieze  v.  Quint,  94  Cal.  663; 
S.  C.  28  Am.  St.  Rep.  156;  Randall  v.  Lingwall,  43  Or.  387,  where  de- 
cedent deeded  land  to  brother,  who  reconveyed  to  decedent,  and  latter 
deed  not  recorded,  but  decedent  took  possession  and  leased  land  to 
third  person,  who  paid  rent  to  him,  and  after  decedent's  death  brother 
claimed  land  and  collected  rent,  possession  of  tenant  was  notice  to  pur- 
chaser of  decedent's  rights;  Gale  v.  Shillock,  4  Dak.  196;  Jeffersonville 
etc.  R.  R.  Co.  V.  Oyler,  82  Ind.  406;  and  in  Rayburn  v.  Davisson,  22 
Greg.  244;  Betts  v.  Letcher,  1  S.  Dak.  194;  13  Am.  Dec.  250,  note;  73 
Am.  Dec.  549,  note;  and  82  Am.  Dec.  776,  note.  Distinguished  in  Bell  v. 
Pleasant,  145  Cal.  414,  in  action  to  cancel  deeds  where  plaintiff  as- 
serts title  under  prior  unrecorded  deed  and  defendants  claim  under  re- 
corded deeds  resting  on  subsequent  recorded  deed  from  plainitff's 
grantor  under  which  grantor  took  no  title  as  such,  burden  is  on  defend- 
ant to  show  bona  fide  purchase. 

Findings. — In  the  absence  of  findings  appellate  court  will  not  assume 
functions  of  lower  court  and  make  findings,  p.  491. 

Cited  in  Carpentier  v.  Small,  35  Cal.  359,  to  the  same  effect. 

29  Cal.  492-503.   RICE  v.  CUNNINGHAM. 

New  TriaL — Verdict  will  not  be  disturbed  where  there  is  a  substan- 
tial conflict  of  evidence,  pp.  495,  496. 

Cited  in  Appeal  of  Piper,  32  Cal.  537,  in  affirmance;  Wilson  v.  Cross 
&  Co.,  33  Cal.  68,  where  the  rule  is  stated,  but  held  not  to  retain  its 
full  force  when  the  testimony  consists  entirely  of  depositions  and  the 
court  below  had  no  opportunity  to  judge  the  witnesses;  Pralus  v. 
Pacific  etc.  Co.,  35  Cal.  37,  in  affirmance;  so  in  Welland  v.  Williams,  21 
Nev.  233;  and  I  ohi  Irrigation  Co.  v.  Moyle,  4  Utah,  330. 


the  motion  for  a  new  trial  did  not  preside  at  the  trial,  pp.  495,  496. 
Cited  in  Wetland  v.  Williams,  21  Nev.  233,  in  affirmance. 

Evidence — Alcaldes'  Grants. — ^Record  book  is  not  admissible  without 
exhibition  of  marginal  notes  and  cross -lines.  Accompanying  proof  of 
circumstances  is  admissible,  pp.  497-501. 

Cited  in  Donner  v.  Palmer,  31  Cal.  514,  522,  commenting  on  and  ex- 
plaining the  principal  case,  but  it  was  held  that  an  alcalde's  book  was 
admissible  though  not  strictly  kept;  Palmer  v.  Low,  98  U.  S.  12,  quot- 
ing from  the  principal  case,  p.  497. 

Evidence  of  former  statement  of  witness  cannot  be  given  in  evidence 
except  for  impeachment,  but  witness  must  be  previously  examined  as 
to  such  statements,  p.  501. 

Cited  in  Rulofeon  v.  Billings,  140  Cal.  458,  applying  rule  to  declara- 
tions of  decedent  not  against  interest;  73  Am.  Dec.  763,  to  this  and 
analogous  points,  in  an  extended  note  discussing  the  subject 

General  Citation. — In  Cunningham  v.  Ashley,  45  Cal.  491,  494,  but 
merely  historically,  as  preceding  that  action.  This  citation,  including 
the  principal  case,  is  also  quoted  from  in  Hearfield  v.  Bridges,  75  Fed. 
Rep.  53. 

29  Cal.  503-507.    BRITMMAGIN  v.  TALLANT.    89  Am.  Dec.  61. 

Statute  of  Limitations  begins  to  run  from  date  of  banker's  certifi- 
cate of  deposit  payable  on  demand  and  no  demand  is  necessary,  pp.  505, 
506. 

Cited  in  O'Neil  v.  Magner,  81  Cal.  633,  15  Am.  St.  Rep.  88,  89,  apply- 
ing the  principle  to  a  note  payable  on  demand;  Jones  v.  Nicholl,  82  GaL 
34  to  the  point  that  the  statute  begins  to  run  when  a  right  of  action 
accrues;  Mereness  v.  First  Nat.  Bank,  112  Iowa,  14,  84  Am.  St.  Rep. 
320,  holding  action  thereon  barred  under  facts  stated;  Tripp  v.  Cur- 
tenius,  36  Mich.  499,  S.  C.  24  Am.  Rep.  614,  with  approval;  Curran  ▼. 
Witter,  68  Wis.  20;  S.  C.  60  Am.  Rep.  828,  so  holding;  Bartlett  ▼. 
Rogers,  3  Sawy.  65,  with  approval;  42  Am.  Dec.  579,  note;  99  Am.  Dec 
781,  note;  and  15  Am.  St.  Rep.  89,  note. 

Certificate  of  deposit  and  promissory  note  are  the  same  in  legal  ef- 
fect, pp.  506,  507. 

Cited  in  Poorman  v.  Mills,  35  Cal.  120;  S.  C.  95  Am.  Dec.  91,  so  hold- 
ing; McCully  V.  Cooper,  114  Cal.  262;  S.  C.  55  Am  St.  Rep.  69,  with  ap- 
proval; so  in  Mitchell  v.  Easton,  37  Minn.  338;  State  v.  Hill,  47  Neb. 
511;  Contra,  Gutch  v.  Fosdick,  48  N.  J.  Eq.  357;  S.  C.  27  Am.  St.  Rep. 
477.  Cited  in  Curran  v.  Witter,  68  Wis.  20;  S.  C.  60  Am.  Rep.  828,  so 
holding;  14  Am.  Dec.  426,  note;  42  Am.  Dec.  577,  note;  60  Am.  Dec.  581, 
note;  95  Am.  Dec.  93,  note;  and  4  Am.  St.  Rep.  534,  note. 

General  Citation. — In  98  Am.  Dec.  564,  note,  referring  to  note  89  Am. 
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Dec  61,  for  general  discussion  as  to     i 
mand. 

29  Cal.  507-514.  JAHNS  v.  NOLTING 

Administrator  is  entitled  to  posses 
tate  as  of  relation  to  the  date  of  intet    i 

Cited  in  Ham  v.  Henderson,  50  Ca 
Grouse,  135  Cal.  18,  noted  under  Beck* 
Dec.  257,  note. 

Administrator  has,  action  for  wron| 
sonal  estate  of  deceased,  pp.  512-514. 
Cited  in  Ham  v.  Henderson,  50  Cal.  :   i 

Embezzling  Estate  of  Deceased. — Se« 
afford  exclusive  remedy,  pp.  512-514. 

Cited  in  Levy  v.  Superior  Court,  V  : 
connection  with  sections  1458-1461  of 

Same. — Said  section  of  the  Probate   i 
statute,  pp.  512-514. 
Cited  in  Greenberg  v.  Bank,  5  N.  Dt  i 

29  Cal.  514-526.   GARWOOD  v.  GAR\i 

Identity  of  names  is  prima  facie  e'  i 
520. 
Cited  in  Stapleton  v.  Pease,  2  Mont,  i 

Doctrine  of  res  adjudicata  applies  t  i 
bate  court,  p.  521. 

Cited  in  Howell  v.  Budd,  91  Cal.  3 
with  an  adjudication  of  heirship;   Eel  i 
where  in  former  suit  laws  of  another 
tracted  under  belief  of  death  of  fori  i 
marriage  void  from  beginning  were  nc 
final  decree  of  distribution  do  not  ov 
ment  against  fact  of  widowhood. 

EstoppeL-^udgment  of  court  havin| 
and  as  evidt^n^o  c!midtiiiivf>,  but  this  ru  i 
may  be  in  controversy,  but  rest  in  evi^fc  i 
521- 

Cited  in  Marshall  v.  Shafti^r,  32  Cal 
an  tLctioii  to  set  aside  a.  4evd  as  a  ; 
cates  that  the  title  is  in  the  plaintiff;  J 
stantially  aflirming  the  rule,  but  boUl 
p^toppel  by  judgment  upon  a  certaiti  h\ 
50  C&L  420j   holding    that  as   to   certi 
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operated  as  an  estoppel,  but  whether  certain  other  parties  were 
estopped  the  court  did  not  decide;  Ferrea  v.  Chabot,  63  Cal,  570,  holding 
that  a  judgment  can  only  be  used  as  evidence  in  relation  to  matters 
directly  determined  by  it  and  that  the  code  provisions  are  merely  de- 
claratory of  the  common  law;  Sanders  v.  Simcich,  65  Cal.  54,  holding 
that  in  a  proceeding  by  the  administrator  of  the  "surviving  wife"  it 
was  error  to  refuse  evidence  aliunde  upon  the  question  of  survivorship, 
both  husband  and  wife  having  perished  in  the  same  calamity;  Lillis  v. 
Emigrant  Ditch  Co.,  95  Cal.  560,  in  affirmance;  so  in  Hall  v.  Susskind, 
109  Cal.  206;  Reed  v.  Cross,  116  Cal.  484;  and  Glenn  v.  Savage,  14 
Oreg.  574;  La  Follett  v.  Mitchell,  42  Or.  472,  where  in  action  by  buyer 
against  seller  for  failure  to  deliver,  seller  made  affirmative  defense  that 
buyer  refused  to  deliver  when  property  tendered  to  his  damage,  judg- 
ment for  defendant  for  costs  is  no  bar  to  action  by  seller  against  buyer 
for  damages  for  refusal  to  receive  goods  tendered;  Amory  v.  Amory, 
26  Wis.  162,  in  connection  with  the  conclusiveness  of  a  decree  as  to 
the  status  of  parties;  and  in  Boyle  v.  Hinds,  2  Sawy.  530,  and  applied 
to  the  point  that  a  failure  to  appeal  from  the  decree  of  land  commis- 
sioners as  to  a  Mexican  grant  makes  the  decision  conclusive.  Cited  in 
41  Am.  Dec.  682,  extended  note,  as  to  the  rule  applying  only  to  matters 
directly  in  issue;  85  Am.  Dec.  211,  note,  as  to  conclusiveness  of  judg- 
ments; and  96  Am.  Dec  776,  779,  note,  to  the  ruling  stated. 

29  Cal.  529-533.   RICHARDSON  y.  SMITH. 

Pleading. — Material  allegation  not  sufficiently  denied  is  admitted,  pp. 
531-532. 

Cited  in  Salmon  v.  Olds,  9  Oreg.  489,  in  affirmance  of  the  principle; 
and  so  in  Krewson  v.  Purdom,  11  Oreg.  268. 

29  Cal.  533-549.   PEOPLE  y.  HOME  INSURANCE  COMPANY. 

Bonds  of  the  state  are  subject  to  taxation,  p.  538. 

Approved  in  State  v.  Board  of  Assessors,  35  La.  Ann.  663,  dissenting 
opinion  of  Bermudez,  C.  J. ;  and  Id.  667,  dissenting  opinion  of  Todd,  J. 

State  bonds  owned  abroad  and  deposited  in  this  state  are  taxable 
here,  p.  540. 

Principle  of  the  decision  approved  in  State  v.  County  Court,  47  Mo. 
601;  Mortgage  Co.  v.  School  District,  10  Sawy.  66;  S.  C.  19  Fed.  Rep. 
369;  and  Savings  etc.  Soc.  v.  Multnomah  County,  60  Fed.  Rep.  .32.  Dis- 
tinguished in  Murray  v.  Charleston,  96  U.  S.  447.  holding  that  a 
municipality  cannot,  under  the  guise  of  taxation,  relieve  itself  of  its 
contract  obligations  to  its  creditors;  Estate  of  Fair,  128  Cal.  614,  615, 
noted  under  People  v.  Eastman,  25  Cal.  601;  Comptoir  v.  Board,  52 
La.  Ann.  1329,  noted  under  Falkner  v.  Hunt,  16  Cal.  167;  State  v.  Keo- 
kuk etc.  Co.,  153  Mo.  165,  77  Am.  St.  Rep.  708,  quoting  Murray  v. 
Charleston,  96  U.  S.  432;  Walker  v.  Jack,  88  Fed.  579,  60  U.  S.  App. 
129,  and  New  Orleans  v.  Stemple,  175  U.  S.  319,  holding  property  of 
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nonresident  taxable  when  in  control  of  ager 
etc.  Co.  V.  Halliday,  110  Fed.  264,  sustaining 
with  insurance  commissioner  by  foreign  corj 
Co.  V.  Halliday,  126  Fed.  266,  under  Ohio  stal 
posited  with  insurance  superintendent  by  fo 
for  protection  of  Ohio  policy-holders  as  requ 
Eidman  v.  Martinez,  184  U.  S.  589.  Cited  to 
Dec.  529,  note. 

Personal  property  in  the  state  belonging  1 
assessed  to  such  owner,  p.  547. 

Cited  to  the  ruling  stated  in  San  Franeiscc 
in  Hutchinson  v.  Board  of  Equalization,  66  low 
35  Minn.  220,  and  applied  to  property  of  a 
session  of  a  trustee  or  agent. 

Description  is  sufficient  which  identifies  th 
reasonable  certainty,  p.  549. 

Cited  as  authority  to  ruling  stated,  in  Pec 
440;  and  San  Francisco  v.  Pennie,  93  Cal.  470. 
424,  holding  description  of  personalty  sufficien 

Capital  Stock. — Bonds  kept  by  an  insurano 
its  capital  stock,  p.  545. 

Referred  to  in  San  Francisco  v.  Spring  Vail 
531,  defining  the  term  "capital  stock." 

29  Cal.  555-562.   WALDIE  y.  DOLL. 

Pledgor  and  Pledgee. — Pledgee   does  not  lo 
pledged  by   allowing   pledgor   to   paint  them 
p.  559. 

Cited  as  authority  to  ruling  stated,  in  76  An 

Instructions  asked  by  counsel,  and  refused 
be  read  in  the  hearing  of  the  jury,  p  561. 

Ruling  approved  in  Territory  v.  Harper,  1 
Organ  Co.  v.  Howe,  25  W.  Va.  98. 

29  Cal.  562-564.    PEOPLE  v.  JOCELYN. 

Continuance. — ^Granting  or  refusing  of  motic 
discretion  of  the  court  below,  p.  563. 

Cited  as  authority  to  the  ruling  stated,  ir 
Mont.  471. 

Same. — Affidavit  of  absent  witness  should  I 
in  criminal  case  unless  reason  to  the  contrary 

Cited  in  People  v.  Breen,  130  Cal.  78,  noted  i: 
28  Cal.  589;  54  Am.  Dec.  304,  note. 


ment  may  be  examined  as  witnesses  on  the  trial  on  the  part  of  the 
state,  p.  563. 

Approved  as  authority  in  State  y.  Boughner,  5  S.  Dak.  465;  State 
y.  Church,  6  S.  Dak.  95;  and  People  v.  Thiedie,  11  Utah,  276. 

29  Cal.  564-567.   CAMDEN  y.  MULLEN. 

Married  Wonuuiy  acting  as  sole  trader,  may  be  bound  by  her  note,  p. 
667. 

Cited  with  approval  in  Hickey  y.  Thompson,  52  Ark.  238;  .so  in  85 
Am.  Dec.  145,  note;  and  cited,  generally,  as  to  liability  of  married 
woman  acting  as  sole  trader,  in  70  Am.  Dec.  691,  note. 

Pleading. — ^Rules  of  pleading  require  a  denial  of  every  averment  in 
a  sworn  complaint,  in  substance  and  in  spirit,  and  when  the  defendant 
fails  to  make  such  denials  he  admits  the  averment,  p.  567. 

Cited  as  authority  to  ruling  stated,  in  Doll  v.  Grood,  38  Cal.  290. 

29  Cal.  567-575.    HALL  y.  GRAND  ALL.    89  Am.  Dec.  64. 

Agency. — Agent  is  not  liable  upon  an  unauthorized  contract  in  terms 
binding  his  principal,  unless  it  contains  apt  words  importing  personal 
liability,  p.  571. 

Approved  and  followed  in  Lander  v.  Castro,  43  Cal.  501;  and  cited 
as  authority  to  the  ruling  stated,  in  Blanchard  v.  KauU,  44  Cal.  450, 
452;  Farmers'  etc.  Bank  v.  Colby,  64  Cal.  354;  Bean  v.  Pioneer  Mining 
Co.,  66  Cal.  455;  S.  C.  56  Am.  Rep.  108;  Wallace  v.  Bentley,  77  Cal.  21; 
S.  C.  11  Am.  St.  Rep.  233;  Senter  v.  Monroe,  77  Cal.  350,  351;  and  Cole 
y.  O'Brien,  34  Neb.  70;  S.  C.  33  Am.  St.  Rep.  617.  Cited  in  Melone  v. 
Ruffino,  129  Cal.  523,  79  Am.  St.  Rep.  134;  noted  under  Conher  v.  Clark, 
12  Cal.  168,  holding  principal  of  real  estate  agents  bound  by  that  con- 
tract; Thilmany  v.  Iowa  etc.  Co.,  108  Iowa,  363,  holding  vice-president 
of  bank  not  personally  liable  on  contract;  Brong  v.  Spence,  56  Neb.  641, 
holding  husband  not  personally  liable  when  contracting  as  wife's  agent; 
note  to  Taylor  v.  Reiger,  63  Am.  St.  Rep.  356,  on  liability  of  corporate 
officers;  Anderson  v.  Adams,  43  Or.  626,  holding  agent  making  contract 
for  principal  in  excess  of  authority,  to  furnish  water  for  irrigating 
purposes,  personally  liable  thereon  on  implied  warranty  of  authority; 
dissenting  opinion  in  Andrus  v.  Blazzard,  23  Utah,  264,  majority  hold- 
ing guardian  mortgaging  real  property  of  ward  to  pay  debts  is  per- 
sonally liable.  Cited,  bearing  upon  the  question  as  to  when  the  agent 
incurs  personal  liability,  in  Heffron  v.  Pollard,  73  Tex.  102;  S.  C.  15 
Am.  St.  Rep.  770;  and  so,  to  same  eflfect,  in  68  Am.  Dec.  287,  note;  87 
Am.  Dec.  76,  note;  93  Am.  Dec.  150,  note;  94  Am.  Dec.  326,  note;  99 
Am.  Dec.  437,  note;  100  Am.  Dec.  621,  note;  3  Am.  St.  Rep.  228,  notr; 
11  Am.  St.  Rep.  234,  note;  22  Am.  St.  Rep.  508,  511,  note;  33  Am.  St.  Rep. 
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618,  note;  35  Am.  St.  Rep.  880,  note;   and  48  Am.  St.  Rep.  914,  917, 
note. 

General  CiUtion.— Padley  v.  Catterlin,  64  Mo.  App.  637. 

29  Cal.  575-577.  PEOPLE  v.  AH  YEK. 

Rape. — In  indictment  for  rape  it  is  not  necessary  to  aver  the  age 
of  the  person  charged  with  committing  the  crime,  p.  576, 

Approved  in  People  v.  Wessel,  98  Cal.  353;  Sutton  v.  People,  145  ;ill. 
286;  and  United  Staes  v.  Cannon,  4  Utah,  127.  Cited  in  Mitchell  v. 
People,  24  Colo.  534,  holding  proof  of  age  unnecessary;  State  v. 
Knighten,  39  Or.  65,  in  indictment  for  carnally  knowing  female  under 
certain  age  under  Laws  of  1895,  page  67,  age  of  defendant  need  not  be 
alleged;  80  Am.  Dec.  373,  note,  to  the  effect  that  the  age,  neither  of  the 
woman,  nor  of  the  man,  need  be  averred. 

29  Cal.  577-578.   H0D6KINS  y.  JORDAN. 

Forcible  Detainer. — In  order  to  recover  for  threats  of  personal  vio- 
lence, or  such  conduct  as  clearly  evinces  a  determination  to  resist  by 
force  the  entry  of  the  plaintiff,  must  be  shown,  p.  579. 

Principle  of  the  decision  approved  in  Buel  v.  Frazier,  38  Cal.  697; 
Castro  V.  Tewksbury,  69  Cal.  569;  Giddings  v.  Land  and  Water  Co.,  83 
Cal.  100;  and  Taylor  v.  Scott,  10  Oreg.  487. 

29  Cal.  579-580.   PEOPLE  y.  JACOBS. 

Criminal  Law. — To  constitute  offense  of  assault  with  deadly  weapon, 
use  of  deadly  weapon  must  be  charged  in  the  indictment,  p.  579. 

Cited  as  authority  to  ruling  stated,  in  People  v.  Congleton,  44  Cal. 
94;  People  v.  Villarino,  66  CaL  229;  and  People  v.  Pape,  66  Cal.  367.  So 
in  State  v.  Godfrey,  17  Oreg.  305,  S.  C.  11  Am.  St.  Rep.  833,  holding 
that  one  may  be  assaulted,  although  in  complete  ignorance  of  the  fact, 
and  therefore  entirely  free  from  alarm. 

29  Cal.  580-585.    BEACH  y.  GABRIEL. 

Statute  of  Limitations  does  not  begin  to  run  in  relation  to  pueblo 
lands  until  a  patent  has  been  issued  by  the  United  States,  p.  585. 

Affirmed  in  Sabichi  v.  Aguilar,  43  Cal.  291,  294;  Younger  v.  Pagles,  60 
Cal.  521;  and  O'Connor  v.  Fogle,  63  Cal.  11..  Approved  in  Tread  way  v. 
Wilder,  12  Nev.  114.  Examined  in  Norris  v.  Moody,  84  Cal.  152,  hold- 
ing that  under  the  act  of  1863,  the  statute  of  limitations  commenced 
to  run  against  pueblo  lands  from  the  date  of  final  confirmation  of  the 
official  survey ;  and  that,  under  the  codes,  which  went  into  effect  Jan- 
uary 1,  1873,  the  limitation  runs  against  such  lands,  without  regard  to 
the  confirmation  of  the  survey  or  grant,  or  to  the  issuance  of  any 
patent.    And  so,  to  same  effect,  in  Bissell  v.  Henshaw,  1  Sawy.  560. 
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29  Cal.  585  589.   SULLIVAN  y.  TRIITNFO  GOLD  AND  SILVER  MIN- 
ING CO. 

Res  Adjudicata.— Referred  to  in  S.  C.  again,  39  Cal.  464,  holding  that 
where  the  alleged  new  fact  existed  at  the  commencement  of  a  former 
action  in  which  the  point  in  issue  was  the  same,  and  the  plaintiff  ne- 
glected to  avail  himself  of  it,  he  is  not  entitled  to  set  it  up  in  a  sub- 
sequent action. 

29  Cal.  589-597.   GIFFORD  y.  CARVILL. 

Fraudulent  Representations. — The  value  and  richness  of  a  mine,  and 
its  convenience  to  wood  and  water,  are  not  mpre  matters  of  opinion, 
as  to  which  the  purchaser  of  stock  from  a  stockholder  has  no  right  to 
rely  upon  the  representations  of  the  seller,  p.  592. 

Cited  as  authority  in  Morgan  v.  Dinges,  23  Neb.  279;  S.  C.  8  Am.  St. 
Rep.  128;  and  Hoock  v.  Bowman,  42  Neb.  84;  S.  C.  47  Am.  St.  Rep. 
694,  and  applied  to  representations  relative  to  real  estate.  Cited  to 
ruling  stated,  in  90  Am.  Dec.  428,  note;  and  so,  to  same  effect,  in  45 
Am.  St.  Rep.  569,  note. 

Rescission. — ^A  party  cannot  defeat  an  action  on  a  note  given  for  the 
price  of  property  on  the  ground  of  rescission  of  the  sale  for  misrepre- 
sentations, unless  he  has  returned  or  offered  to  return  the  property 
w^ithin  a  reasonable  time,  if  it  have  any  value,  p.  593. 

Ruling  approved  in  Herman  v.  Haffenegger,  54  Cal.  164;  Collins  v, 
Townsend,  58  Cal.  614,  distinguished  in  S.  C.  p.  610;  dissenting  opinion 
of  Thornton,  J.;  Canal  Co.  v.  Roach,  78  Cal.  554;  Wainwright  v.  Weske, 
82  Cal.  196;  Hammond  v.  Wallace,  85  Cal.  532;  S.  C.  20  Am.  St.  Rep. 
244;  Gamble  v.  Tripp,  99  Cal.  226  (a  similar  case  of  purchase  of  shares 
of  stock  in  a  corporation) ;  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  254; 
and  Girard  v.  St.  Louis  Car  Wheel  Co..  123  Mo.  386.  Cited  in  Field  v. 
Austin,  131  Cal.  384,  holding  restoration  unnecessary  when  property 
valueless;  Wilson  v.  Hundley,  96  Va.  101,  70  Am.  St.  Rep.  842,  dis- 
cussing remedies  in  case  of  sale  induced  bj  misrepresentation;  Co  wen 
V.  Harrington,  5  Idaho,  332,  contract  induced  by  fraud  cannot  be  re- 
scinded after  suit  commenced  on  notes  given  thereunder.  Explained, 
Kelley  v.  Owens,  507,  508,  509,  action  to  rescind  contract.  Distinguished 
in  Maloy  v.  Berkin,  11  Mont.  140,  which  was  an  equity  action  for  can- 
cellation of  a  deed.   Cited  in  40  Am.  Dec.  330,  note. 

29  Cal.  597-605.   WAKEFIELD  y.  GREENHOOD. 

Pleading. — Complaint  in  action  on  promise  to  pay  debt  of  another 
need  not  aver  that  the  promise  was  in  writing,  p.  599. 

Affirmed  in  Vassault  v.  Edwards,  43  Cal.  463;  Reagan  v.  Justice's 
Court,  75  Cal.  255;  Broder  v.  Conklin.  77  Cal.  336;  Nunez  v.  Morgan, 
77  Cal.  431,  432  (applied  to  cross -complaint  upon  a  contract  within  the 
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statute  of  frauds) ;  Feeney  v.  Howard,  79  ( 
St.  Rep.  170  (holding  that  a  denial  of  the  co 
the  question  of  its  validity  under  the  statui 
84  Cal.  280;  Barnard  v.  Lloyd,  85  Cal.  132; 
Co.  V.  Joost,  117  Cal.  207,  208  (rule  applied  t  • 
an  agrefement  by  way  of  defense).  Approved  i 
86  Va.  1014;  and  cited  to  ruling  stated,  in  1(     ) 

Statute  of  Frauds. — Promise  to  pay  any  (     i 
on  th^  promisor  is  void,  unless  in  writing,  an 
p.  604. 

Cited  in  James  v.  Lyons  etc.  Co.,  134  Cal.  1! 
unconditional  promise  to  accept  a  certain  in    i 
section  3197,  Civil  Code;  Walton  v.  Mandevil 
Am.  Rep.  125,  holding  that  an  oral  acceptance 
is  invalid  where  the  acceptor  has  no  funds  of 
at  the  time  of  acceptance. 

29  Cal.  605-610.   SCHELLHOUS  y.  BAILL. 

New  Trial. — Granting  or  refusing  of,   on  |    i 
matter  resting  to  a  great  extent  in  the  lega 
below,  pp.  607,  608. 

Ruling  approved  in  Nooney  v.  Mahoney,  30 

If  party  can  relieve  himself,  either  by  a  n<  i 
the  introduction  of  other  testimony,  or  in  ai  i 
to  do  so,  a  new  trial  will  not  be  granted  on  gro 

Affirmed  in  Doyle  v.  Sturla,  38  Cal.  456;   D< 
557  (holding  that  party  surprised  must  apply     [ 
practicable  moment  and  in  such  method  as  wi] 
tion,  expense,  and  delay) ;  Ferrer  v.  Home  Mut 
same  effect;  Heath  v.  Scott,  65  Cal.  552;  and     ! 
Cal.  423,  case  in  which  counsel  claimed  to  hi  t 
prayer  of  the  complaint.    Approved  as  authori 
Moberly,  17  Mo.  App.  228;  Albert  v.  Seller,  31    I 
V.  Martin,  43  Mo.  App.  605;  and  (iaines  v.  \V1  i 
Reeder  v.  Traders'  Nat.  Bank,  28  Wash.  148,  r. 
trial  on  ground  of  surprise  where  surprise  was   ; 
surprised,  and  he  did  not  use  reasonable  effort  • 
which  worked  surprise. 

Party  alleging  surprise  should  show  it  by  tl. 
his  reach,  p.  609. 

Approved  in  Martin  v.  Hill,  3  Utah,  159.  Citeti 
32  Cal.  212,  holding  that  party  moving  must  shi 
but  that  he  is  injured  by  it,  and  this  he  musi 
case  he  can  establish  in  the  event  of  a  new  trial, 
tery,  56  Cal.  474,  holding  that  surprise  arising  fr 
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uiBuppuin&iug  wiLness,  loe  i/niLn  oi  wnicn  is  noi^  aeniea,  is  noi.  a  Bum- 
cient  ground  for  a  new  trial. 

Where  facts  exist  amounting  to  legal  surprise,  they  should  be  shown 
by  the  affidavit  of  the  attorney,  and  not  of  the  client,  p.  609. 

Cited  as  authority  in  Martin  v.  Hill,  3  Utah,  159. 

29  Cal.  612-615.   McQITADE  y.  WHALEY. 

•  Appeal. — Transcript  on  appeal  from  order  denying  new  trial  must 
contain  an  authenticated  copy  of  the  pleadings,  or  an  agreed  statement 
of  their  contents,  p.  614. 

Cited  in  Todd  v.  Winants,  36  Cal.  130,  holding  that  a  summary  agreed 
to  will,  in  most  cases,  answer  every  purpose. 

29  Cal.  615-619.   BOLTON  v.  STEWART. 

New  TriaL — Order  granting  will  not  be  reVersed  bifUHe  the  reason 
assigned  for  granting  it  is  a  bad  one,  if  tWre  was  a  good  reason  for 
granting  it,  p.  617. 

Cited  in  Borkh^m  v.  Insurance  Co.,  38  Cal.  506,  holding  that  the 
power  of  the  appellate  court  in  reviewing  an  order  granting  or  refus- 
ing a  new  trial  is  not  limited  to  the  grounds  stated  by  the  court  below. 
So  in  Field  v.  Kinnear,  5  Kan.  238,  holding  that  when  a  new  trial  is 
granted  the  appellate  court  will  require  a  stronger  case  for  interference 
than  when  one  has  been  refused. 

29  Cal.  619-622.    SKIDMORE  y.  TAYLOR. 

Replevin  is  a  Proper  Remedy  to  recover  a  package  of  gold  coin  sealed 
up  in  a  leather  bag,  p.  622. 

Approved  in  Sharon  v.  Nunan,  63  Cal.  235,  Eddings  v.  Boner,  1  Ind. 
Ter.  178,  and  Hamilton  v.  Clark,  25  Mo.  App.  433. 

29  Cal.  622-632.   PEOPLE  v.  GARNETT. 

Criminal  Law. — Exclusion  of  witnesses  from  courtroom  during  trial 
is  a  matter  resting  in  the  discretion  of  the  court,  p.  625. 

Approved  in  People  v.  San  Lung,  70  Cal.  517;  and  People  v.  O'Lough- 
lin,  3  Utah,  145. 

Same. — Indictment  charging  a  burglary  mixed  with  a  larceny  charges 
two  ofifenses,  and  is  bad  on  demurrer,  p.  625. 

Cited  in  People  v.  McFarlane,  138  Cal.  484,  on  point  that  "burglary" 
is  not  necessarily  included  in  "larceny";  People  v.  De  Coursey,  61  Cal. 
135,  an  information  charging  larceny  and  embezzlement  of  the  same 
property;  People  v.  Curtis,  76  Cal.  58;  State  v.  Ridley,  48  Iowa.  378; 
Territory  v.  Fox,  3  Mont.  442;  and  North  Dakota  v.  Smith,  2  N.  Dak. 
518.  Denied  in  State  v.  Ah  Sara,  7  Nev.  129.  Cited  in  State  v.  Hackett, 
47  Minn.  427,  S.  C.  28  Am.  St.  Rep.  381,  holding  that  under  the  Min- 
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nesota  statute,  the  accused  may  be  prosecuted  for  each  crime  sepa- 
rately. 

Same. — ^If  the  indictment  charges  two  offenses,  the  objection  is 
waived  unless  it  is  taken  by  demurrer,  p.  626. 

Ruling  approved  in  People  v.  Burgess,  35  Cal.  118;  and  Territory 
V.  Duffield,  1  Ariz.  Ter.  70.  So  in  People  v.  Jim  Ti,  32  Cal.  62,  and  ap- 
plied to  objection  to  description  of  stolen  property  in  indictment. 

General  Citation. — In  People  v.  Richards,  2  Am.  St.  Rep.  391,  ex- 
tended note,  as  authority  that  a  felonious  intent  is  essential  to  the 
crime  of  burglary. 

29  CaL  632-635.  PSOPLB  ▼.  DWINELLE. 

Certiorari. — Writ  of  brings  up  for  review  only  the  question  whether 
the  inferior  tribunal  exceeded  its  jurisdiction,  p.  634. 

AflBrmed  in  Cent.  Pac.  R.  R.  Co.  v.  Placer  County,  46  Cal.  670;  Sayers 
V.  Superior  Court,  84  Cal.  645;  Farmers'  etc.  Bank  v.  Board,  97  Cal.  328; 
and  approved  in  Hetzel  v.  Board  of  County  Commrs.,  8  Nev.  362;  and 
Phillips  V.  Welch,  12  Nev.  169,  178.  Cited  in  Gamsey  v.  County  Court,  33 
Or.  207,  denying  writ  of  review  to  revise  action  of  probate  court  as  to 
claim  when  within  its  jurisdiction. 

29  Cal.  637-642.   GILLAM  y.  SIGMAN. 

Pleading. — Misjoinder  of  parties  plaintiff  must  be  taken  advantage 
of  by  demurrer,  if  it  appear  on  the  face  of  the  complaint,  and  if  it 
does  not  so  appear,  by  answer,  or  the  same  is  waived,  p.  640. 

Approved  in  Hastings  v.  Stark,  36  Cal.  126;  Rutenberg  v.  Main,  47 
Cal.  221  (case  of  misjoinder  of  parties  defendant) ;  Trenor  v.  Railroad 
Co.,  50  Cal.  231;  Tennant  v.  Pfister,  51  Cal.  513;  Heinlen  v.  Heilbron, 
71  Cal.  561;  Gruhn  v.  Stanley,  92  Cal.  88;  Famcomb  v.  Stern,  18  Colo. 
283;  and  Bibb  v.  Allen,  149  U.  S.  504. 

29  Cal.  642-643.   PEOPLE  y.  ROONEY. 

Judgment. — Form  of,  against  sureties  on  official  bond,  for  defalcation 
of  principal,  set  forth,  p.  643. 

Affirmed,  Heppe  v.  Johnson,  73  Cal.  270;  and  approved  in  City  of 
Butte  V.  Cohen,  9  Mont.  442. 

29  Cal.  644-658.   GRANT  y.  MOORE. 

AppeaL — Order  granting  new  trial,  if  for  any  cause  correct,  will  not 
be  set  aside  because  the  reason  assigned  for  it  may  have  been  wrong, 
p.  647. 

Cited  as  authority  in  Borkheim  v.  Insurance  Co.,  38  Cal.  606;  and 
Field  V.  Kinnear,  5  Kan.  238.  See,  also,  Bolton  v.  Stewart,  29  Cal.  616, 
and  notes  thereto,  ante. 


Malicious  Prosecution. — Where  the  facts  are  undisputed,  it  is  error 
to  submit  the  question  of  want  of  probable  cause  to  the  jury,  p.  651. 

Affirmed  in  Emerson  v.  Skaggs,  52  Cal.  247;  Eastin  v.  Bank  of  Stock- 
ton, 66  Cal.  125;  Ball  v.  Rawles,  93  Cal.  232;  S.  C.  27  Am.  St.  Rep.  182; 
People  V.  Kilvington,  104  Cal.  91;  S.  C.  43  Am.  St.  Rep.  76;  and  Sandell 
V.  Sherman,  107  Cal.  394;  approved  in  Pennsylvania  Co.  v.  Weddle,  100 
ind.  145;  Burton  v.  Railway  Co.,  33  Minn.  192;  and  Wright  v.  Aseheim, 
5  Utah,  491;  cited  to  the  ruling  stated,  in  9  Am.  Dec.  691,  note;  and  26 
Am.  St.  Rep.  141,  extended  note,  where  the  authorities  are  collected 
and  the  subject  discussed  at  length. 

In  action  for  malicious  prosecution,  the  bunlen  is  on  plaintiff  to 
show  affirmatively  a  want  of  probable  cause,  p.  655. 

Affirmed  in  Jones  v.  Jones,  71  Cal.  91;  Lacey  v.  Porter,  103  Cal.  605; 
and  Smith  v.  Liverpool  etc.  Ins.  Co.,  107  Cal.  436.  Approved  in  Gurley 
V.  Tompkins,  17  Colo.  448.  Cited  in  Davis  v.  Pacific  etc.  Co.,  127  Cal. 
319,  noted  under  Potter  v.  Scale,  8  Cal.  221;  McKenna  v.  Heinlen,  128 
Cal.  102,  on  point  that  want  of  probable  cause  cannot  be  inferred  from 
malice. 

Same. — To  sustain  this  action,  it  must  appear  that  the  action  alleged 
to  have  been  prosecuted  maliciously  was  determined  in  favor  of  the 
party  injured  by  it,  p.  657. 

Cited  as  authority  to  ruling  stated,  in  Davis  v.  Stuart,  47  La.  Aim. 
382;  and  Ferguson  v.  Tobey,  1  Wash.  Ter.  277. 

29  Cal.  658-661.   PEOPLE  v.  WINTERS. 

Evidence. — Burglars*  tools  found  in  possession  of  defendant  may  be 
offered  in  evidence,  as  a  circumstance,  if  other  facts  justify,  p  660. 

Approved  in  People  v.  Hope,  62  Cal.  295;  so,  in  People  v.  Sansome, 
84  Cal.  453,  but  in  the  latter  case  the  circumstances  held  not  to  justify 
the  admission  of  such  evidence.  Disapproved  in  State  v.  Davis,  14  Mo. 
App.  200,  S.  C.  affirmed,  80  Mo.  54,  55,  holding  such  evidence  admissible, 
although  there  was  no  evidence  that  burglars'  tools  had  been  used  in 
the  commission  of  the  burglary. 

AppeaL — Error  must  affirmatively  appear  and  will  not  be  presumed, 
p.  661. 

Affirmed  in  People  v.  Ebanks,  117  Cal.  665.  Cited  in  People  v.  Allen, 
144  Cal.  300,  as  to  instructions  where  record  did  not  show  evidence. 

29  Cal.  661-664.    BRUMMAGIM  v.  SPENCER. 

Jurisdiction. — General  terms,  "actions  of  forcible  entry  and  detainer,*' 
as  employed  in  the  constitution,  include  actions  for  the  unlawful  hold- 
ing over  by  tenants,  p.  663. 

Approved  in  Johnson  v.  Chely,  43  Cal.  304,  asserting  jurisdiction  of 
county  courts  of  actions  of  unlawful  detainer  against  tenants  for  hold- 
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ing  over;  Ivory  v.  Brown,  137  Cal.  605,  nc 

28  Cal.  120. 

29  Cal.  664-673.    LEESE  y.  CLARK.    S.  C 
28  Cal.  26. 

Ejectment. — Prima  facie,  all  who  con 
brought  must  go  out,  if  the  plaintiff  rec< 
19  issued.  It  is  presumed  they  came  in  un 

Ruling  approved  in  Mayne  v.  Jones,  3 
bee  V.  Dunn,  36  Cal.  150;  S.  C.  95  Am 
cases  attention  is  called  to  an  error  in  th 
in  that  the  word  "defendant"  should  be  sv 
tiff,"  in  the  ninth  line  from  the  bottom  o 
win,  125  Cal.  156,  noted  under  Long  v.  N 
^  also,  in  Huerstal  v  Muir,  64  Cal  462;  an< 

554;  S.  C.  7  Am.  St.  Rep.  120.  Cited  in  3 
Am.  St.  Rep.  60,  note. 

29  Cal.  673-678.   COGHILL  ▼.  MARKS. 

Intervention. — Creditors  may  intervene 
which  is  void  as  to  them,  p.  677. 

Cited  as  authority,  holding  that  an  atti 
has  a  right  to  intervene  and  upon  a  prop 
a  prior  attaching  creditor,  in  Kimball  v. 
Cal.  393.  So,  to  same  effect,  in  Leppel  v.  . 
in  McEWowney  v.  Madden,  124  Cal.  109,  n< 
18  Cal.  378;  16  Am.  Dec.  182,  note;  and  90 

Postponement  of  prior  attachment  lien 
of  debt  not  due,  unless  the  action  was  com 

Approved  in  Mendes  v.  Freiters,  16  Ne 
tachment  suit  was  commenced  in  good  faitl 
actually  due. 

New  Trial. — Order  granting,  does  not  st 
assigned  by  the  court  making  the  order,  fc 
record,  p.  678. 

Approved  in  Borkheim  v.  Insurance  Co., 
effect,  in  Field  v.  Kinnear,  5  Kan.  238. 

General  Citation. — Northwestern  Ben.  So< 
329. 

29  Cal.  678-685.   PEOPLE  v.  HARRIS. 

Criminal  Intent  will  be  presumed  upon 
cased,  p.  681. 
Cited  as  authority  to  ruling  stated,  in  Bi 


missible,  not  as  an  excuse  for  tlie  crime,  but  on  the  question  of  intent, 
p.  683. 

Approved  in  People  v.  Blake,  65  Cal.  278,  case  of  prosecution  for 
forgery;  Chatham  v.  State,  J)2  Ala.  49,  prosecution  for  larceny;  Keeton 
V.  Commonweath,  02  Ky.  525,  robbery;  OHirady  v.  State.  36  Neb.  322, 
passing  forged  check;  Hill  v.  State,  42  Xeb.  516,  prosecution  for  mur- 
der; Cline  V.  State,  43  Ohio  St.  334,  malicious  shooting  with  intent  to 
wound;  and  Lyle  v.  State,  31  Tex.  Cr.  Rep.  115,  perjury,  and  the  evi- 
dence held  admissible  in  mitigation.  Doctrine  denied  in  State  v.  Welch, 
21  Minn.  28,  which  was  also  an  indictment  for  voting  more  than  once 
at  an  election.  Cited  in  People  v.  Hartman,  27  Ind.  App.  320;  87  Am. 
Dec.  102,  note;  and  40  Am.  Rep.  570,  note,  discussing  the  subject. 
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